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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________________ X
BRIGHT KIDS NYC INC.,
Plaintiff, : 19-CV-1175(IMP)
V- : OPINION AND ORDER
TAYLOR KELLY, et al., :
Defendand.
______________________________________________________________________ X

JESSE M. FURMANUNnited States District Judge:

Plaintiff Bright KidsNYC, Inc. (“Bright Kids”), a tutoring service basedNew York
City, brings suit againgtvo of its former employeesTaylor Kelly andSaraJaved an education
consultantAlina Adams and a competing tutoring service founded by Kelly and Javed called
LectureLab, hc. Bright Kidsasserta slew of federal and state claims based omitigidual
Defendants’ allegethisappropriation of Bright Kids’sademarks angdroprietary materialsin
response, Kelly and LectureL&bing counterclaimsr third-party claims agast Bright Kids
and itsChief Executive OfficerBige Doruk. Now pending are two motions to dismiss pursuant
to Rule 12(b) of the Federal Rules of Civil Procedure: onadamswith respect to all oBright
Kids’s claimsagainst herseeECF No. 57, and one by Bright Kids and Dowikh respect to
most ofthe counterclaimseeECF No. 75. In addition, Bright Kids and Doruk move to strike
allegations from the Amended Counterclaing®e id. For the reasons that follokdams’s
motion todismiss is granted in part and denied in part; the motion of Bright Kids and Doruk to
dismiss is granted; and the motion of Bright Kids and Doruk to strike is denied.

ADAMS’S MOTION TO DI SMISS
The Court begins with Adams’s motitm dismissall of BrightKids’s claims which is

based on Rule 12(b)(6) of the Federal Rules of Civil Procedure.
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A. Background

The following relevant facts, drawn from the Amended Complaggl=CF No. 52
(“Am. Compl?), are taken as @ie for purposes of this motiosee,e.g, Kleinman v. Elan Corp.,
PLC, 706 F.3d 145, 152 (2d Cir. 2013). Bright Kids is “a premier tutoring and publications
company based in New York City that focuses on language, arts, and math enrichment for
children.” Am. Compl. 11 16lt provides a variety adicademic assessment and tutoring
services for grade school and pre-grade school children, including online and in-persog, tutor
test preparation, and aftechool programmingld. § 17, 30. In connection with these services,
the company hasreated and obtained copyrights for, preparation guides, assessments,
workbooks, practice tests, and computer applications, all of vitrselis on its own-€ommerce
website.Id. 1 1718. It also mainains “confidential and proprietary data about its former and
current clients, investors, contactors [sic], vendors, and contacts,” which thedédhe
Complaint defines as the “Proprietary Contact Infl”  31. Bright Kidsecureghis datg as
well asits proprietary learning materiadsd business materials in both hard-copy and electronic-
copy formatsat its New York City office.ld.  36.

Kelly and Javed are both former employees of Bright Kids{{ 89. On July 27, 2016,
while still employedhere, they signed employment agreements that contained a technology
policy and “Proprietary Information and Inventions Agreemeid.”{f 20-22. In signing thee
documents, Kelly and Javed acknowledged, among other thinag&l) they were subject @
one-year non-compete provision and (2) Bright Kig#ant list, proprietaryearning materials,
and proprietary business materials weregdffe[s]ecrets. Id. {1 23-27. Despite signing g&e
agreemers, and unbeknownst to Bright Kids, Javed and Kelly started developing their own
tutoringservice called LectureLahb 2017. Id. §152-54. LectureLab’sprimary offeringis an
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apdication-based platform for facilitating the tutoring process for individual tuttitsy 55. On
or beforeJanuary 5, 2017, Javed and Kelly contacted an Inalé®d programmer over the
Internet to coordinate the development of thdiappon. Id. In their dealings with the
programmer, Javed and Kelly “fraudulently claimed to be representing” Bright Kid§.56.
Additionally, they used Bright Kids’s name and proprietary materials without its &stion to
garner business. For example, from about November 2017 to July 2018, Javed and Kelly
solicited Matilda Academy, a China-based firm, as a potential buyer of Bright Kids’sgiempri
materials, all the while forging Doruk’s signature on documents and representitigethaiere
authorized to enter the various transactidids.y| 58-61. In July 2018, LectureLehtered a
contractwith Matilda Academyto providethe lattemwith access to its applicatidhat, by then,
provided unauthorized access to Bright Kids’s proprietary learning matdda.61.
Meanwhile,back in the Unite@tates Javed and Kelly “coordinated with” Adams, an
education consultant basedNew York, toplan, organize, and advertise more than a dozen
LectureLab workshops in 2018 for parents in locations throughout New York City (the
“LectureLab Workshog$. Id. 11 63, 68. Each LectureLab Workshop was hosted by Adams
andtypically drewabout thirty to fifty parents seeking information about the New York City
school system, at $35 per tickédl. § 64. To draw potential clientshdams Kelly, and Javed
“fraudulently advertised each of the LectureLab Workshops as being sponsored by” Bright Kids
and “[ijn so advertising the LectureLab Workshops, . . . misappropriated” Bright Kids’s
trademarks, three of which are register&t.{ 65;see id1152-54. “Upon information and
belief,” Adams “was aware that the LectureLab Workshops were not actpafig@ed by”
Bright Kids “and actively worked to conceal the fraudulent use of” Bright Kids’s neonethe
company.ld. 1 66. “Such efforts inaded, but were not limited to, billing” Kelly “directly for

3



Case 1:19-cv-01175-JMF Document 91 Filed 11/24/20 Page 4 of 14

her fees, and accepting personal checks from” Kelly “in relation to the LectuWéaddshops so
as to avid [sic]” alerting Bright Kids to “the fraudld. § 67. Additionally, Kelly, Javed, and
Adams “conspired to divert the entire profits from the LectureLab Workshops"Braght Kids
despite the latter’s “entitlement’tthe profits. 1d.  70.

Finally, to the extent relevant here, the Amended Complaint altege# or about July
2018, Kelly “conspired with” Adams to steal Bright Kids’s Propriety Contact Infé\ttams’s
“own business use.ld. § 74! As support for that claim, the Amended Complaint alleges that,
on or about July 18, 2018, Kelly emailed Adams “with an attached document containing certain
... Proprietary Contact Info,” titled “2018Fall@TiorityRegistration_Data_1531953800.csv,”
as “a show of appreciationfd. § 79(d)(internal quotation marks omittedee id.{ 75. “Upon
information and belief,” Adams “knew that the Proprietary Contact Info vadesnsbut retained
Proprietary Contact Info and utilized it for her own business purposesY’ 76 see also id.
1 116(a)tc).

Based orthese eveniBright Kids brings varioutederal and state clainagainst
Adams. (She brings additional claims against the other Defendants, which are not addressed
here.) In particular,Bright Kids brings claimdor (1) violations of Section 1962(c) and (d)tbke
Racketeering and Corrupt Organizations (“RICO”) Act, 18 U.S.C. 8§ &bséq.seeAm.
Compl. 11 85-138(2) trademark infringement, in violation of the Lanham Act, 15 U.S.C. 88

1051et seq.seeAm. Compl.§151-58 (2) misappropriation dfrade secret see idJ1159-61

! The Amended Complaint actually alleges that Adams conspiredharsielf see id.
(“Defendant ADAMS conspired with Defendant ADAMS%ee also id] 75(“Defendant
ADAMS transmitted . . . Proprietary Contact Info to Defendant ADAMSLX that is
nonsensical and it is plain from later allegations that Bright Kidans to allege thtelly
conspired with Adamsee id.§ 79(d).
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(3) conversionsee d. 1 172-76; (Bunfair competitionsee d. 11 199201; and (unjust
enrichmentsee d. 11202-06. Bright Kids also brings standalone claims against Atamas
declaratory judgmensee d. 11 20714; andfor aninjunction,see d. §{ 23138.
B. Legal Standards

In evaluating a motion to dismiss pursuant to Rule 12(b)(6), a court must accepsall fact
set forth in the complaint as true and draw all reasonable inferences in théf [gdavor. See,
e.g, Empire Merchants, LLC v. Reliable Churchill LLL$02 F.3d 132, 139 (2d Cir. 2018);
re Barclays Liquidity Cross & High Frequency Trading Liti§90 F. Supp. 3d 432, 442
(S.D.N.Y. 2019). The Supreme Court has made clear, however, that a court should not accept
nonfactual matter of conclusory statemeritset forth in a complaint as tru&ee Ashcroft v.
Igbal, 556 U.S. 662, 686 (2009VItimately, the Court mustconsider the factual allegations in
[the] complaint to determine if they plausibly suggest an entitlement to'reldefat 681. A
claim is facially plausibléwhen the plaintiff pleads factual content that allows the court to draw
the reasonable inference that the defendant is liable for the miscondueti dlleg at 678
(citing Bell Atl. Corp. v. Twombly550 U.S. 544, 556 (2007)A plaintiff must show'more than
a sheer possibility that a defendant has acted unlawfidly,A&nd cannot rely on mer&abels
and conclusions” to support a claiffyombly 550 U.S. at 555If the plaintiff's pleadings have
not nudged [his or her] claims across the line from conceivable to plausible, [the] camplat
be dismissed. Id. at 570.
C. Discussion

At the outsetAdams’s motion to dismiss Bright Kids’s trademark infringement claim
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under the Lanham Act is easily rejecfedddams makes only one argument for dismissal of the
claim: that“[t]here is no recognized cause of action for aiding and abetting trademark
infringement” and that Bright Kids fails to allege a plausible claim of contributénpgement
against Adams because there is no allegation thdirsheced Kelly or Javed to infringe” Bright
Kids’s trademark. ECF No. §8Adams’s Mem.”) at 17-18 Thatargument may bealid, bu it

is also beside the point becausecentrary to Adams’s assentipsee id.at 17 — the Amended
Complaintdoes in fact,allegethat Adamsaused, and thus infringeBright Kids’s trademark
herself SeeAm. Compl. { 65 (“Ex-Employee Defendants and ADAMS fraudulently advertised
each of the LectureLab Workshops as being sponsored by BRIGHT KIDS. In so advertising the
LectureLab Workshops, Ex-Employee Defendants and ADAMS misappropriated BRIGHT
KIDS’ Trademarks.”)? To be sure, iRdams was merely a consultant whose job was to lecture
at the LectureLabVorkshops —as sheassertsseeAdams’s Mem. 9 —that allegation may
ultimatelyprove to be wrong. & the Court is required to treat it as true at this stage of the
litigation. SeeEmpire Merchants902 F.3d at 139It follows that Adams’s motion to dismiss

the Lanham Act claim must be and is derfied.

2 The precise nature &right Kids’s Lanham Act claim— whether it is for trademark
infringement or false endorsement or advertising — is somewhat unclear frooméreléd
Complaint, but it is unnecessary to pin down for purposes this motion.

3 The Amended Complaint does noeidify with specificitywhen or howAdamsused

Bright Kids’s trademarks. But Adams does not argue that Rule 9(b) of the FederabRTiab
Procedure applies and, thus, has forfeited any such arguSesslsqg e.g, Lokai Holdings
LLC v. Twin TigelUSA LLG 306 F. Supp. 3d 629, 637 n.1 (S.D.N.Y. 2018) the Second
Circuit, it is unsettled whether the heightened pleading stawdi#tdle 9(b)appliesto Lanham
Act claims.”).

4 In its memorandum of law, Bright Kids contends that it does state a plausible claim of
contributorytrademarknfringement. SeeECF No. 61 (“Bright Kids’'s Mem.”), at 10-11. Given
the nature of the alleged relationship between Adams and the other Defendantsirthe C
skeptical see, e.g.Row, Inc. v. Highgatelotels L.P, No. 15CV-4419 (JFK), 2018 WL
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By contrast, the rest of Bright Kids’s claims against Adams must be dismisged. E
one of theeclaims— for misappropriation of trade secrets, conversion, unjust enrichment,
unfair competitionfor violations ofthe RICO Act for a declaratory judgment, and for an
injunction — depends, in one form or another, on the allegation that, on July 18K20y8,
emailedBright Kids’s trade secrete Adams and that she knew that the information had been
stolenfrom thecompany SeeAm. Compl. Y 116(afe), 130(h), 160, 173-74, 200, 205, 214,
233-38° But that allegation does neltimatelywithstand scrutiny, for two reasons.

First, Bright Kids does not plausibly allege that the information wasadée secret. To
establish that information is a trade secret, a plaintiff naestcribe the secret with sufficient
specificity that its potectability can be assessed. Defendants are entitled to be able to discern
what trade secrets are at issuBardashtian v. GitmanNo. 17-CV-4327 (LLS), 2017 WL
6398718, at *5 (S.D.N.Y. Nov. 28, 201{nternal quotation marks omitted). With respect to the
claims against Adamsowever, Bright Kds fails to meet this standardhe Amended
Complaint does allege thét) Bright Kids “maintainsconfidential and proprietary data abdst

former and current clients, investors, contactors [sic], vendors, and contacts,” vdgfihasas

3756456, at *6 (S.D.N.Y. July 19, 2018), hiumeed not address the issue given that Bright Kids
alleges a claim of direct infringement aAdams’s sole argument for dismissal of that claim
misses the mark.

5 The Amended Complainalleges thakKelly and Javedc¢ommitted certain“unauthorized
use$ of Bright Kids’s “corporate resourcesone of which pertaingo Adams:*On or about
March 19, 2018, Kelly gave Adamstheaccess code to, and useoffice space at,Bright
Kids's main office‘for the purpose of planningectureLab Worksbps.” Am. Compl. § 81(c).
The Amended Complaint, however, doescit# this as an instance wfongdoing on the part of
Adamsherself See id.{ 81 (‘The ExEmployeeDefendant€ommitted or aided and abettéde
commission of the following unauthorized uses of BRIGHT KIDS’ employees and caporat
resources. . . .” (emphasis addg¢d Nor is there angllegation let alone plausible allegation,
that she knew or should have known that her use of the office to work wasHomzed or
improper in any way. Thus, the ntnademarkinfringement claims against Adarrise or fall
on the July 18, 2018 email and Adams’s¥wedgeregardingts contents.
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“Proprietary Contactrifo” and, together with other materials, as “Trade SecreltsTY 31-32
and(2) the company “goes to great lengths and has invested time and money to develop and
maintain its Trade Secrets and to protect its secraty]’37;see id 136, 38-42. But the
Amended Complaint does ngpecify theparticular informationthatKelly shaed with Adams,
except to staten conclusory fashion that it wasértainBRIGHT KIDS Proprietary Contact
Info” — that is, an undefined subset of the Proprietary Contact Infentitled
‘2018FallGTPriorityRegistrationData 153195380@sv.” Id. T 79(d) (emphasis addedge
also id.f 130(h). Without knowing what the subset was, let alone anything about it, the
protectabilityof the informatiorcannot “be assessedDardashtian 2017 WL 6398718, at *5
(internal quotation marks omitted). And making matters worsdathehat thditle of the file
contained the word “Registratibatrongly suggests that it was listrefgistrantgor the
LectureLab Workshops, in which case the data may not have been secrefaeal.gN. Al.
Instruments, Inc. v. Habet88 F.3d 38, 44 (2d Cir. 19P@ A customer lisdeveloped by a
business through substantial effort and kept in confidence may be treated as atetde se
provided the information it contains is not otherwise readily ascertaitial@mphasis added)
(internal quotation marks omitted)

Second, the Amended Complaint does not plausibly allege that Adams knew or should
have known that the information she received belonged to Bright Kids, let alonenthat it
stolen. To be sure, Bright Kids does allege that Adams “conspired” with Kelly &b ste
BRIGHT KIDS’ Proprietary Contacnfo.” Am. Compl. { 74accord id.] 116(a)tc). But that
is the kind of conclusory statement that the Court need not accept aSdeligbal, 556 U.S. at
686, Port Dock & Stone Corp. v. Oldcastle Ne.,.Ifs07 F.3d 117, 121 (2d Cir. 2007)he
Amended Comlaintalso alleges,[ti]pon information and belief,” tha&dams “knew that the
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Proprietary Contact Info was stolen.” Am. Compl. § 76. But to pass muster, an ati¢gatn
information and belief . .must be accompanied by a statement of the facis which the

belief is founded, and cannot rest on pure conjecture and speculd@ioelim v. SportsMem,
LLC, No. 18CV-556 (JMF), 2019 WL 3239242, at *2 n.1 (S.D.N.Y. July 18, 2@itf¢rnal
guotation marks omittgd Here, the allegation of Adams’s knowledge falls far shattmost,

the Amended Complaint alleges that Adams billed Kelly for her services “diregtty, Compl.

1 67;that she accepted personal checks from Kétiyelationto the LectureLab Workshops,”
id.; and thaKelly shared the irdrmationat issuewith Adams“as a show of ‘appreciation,id.

1 79(d). Even taken together, however, these allegations do not come close to supporting the
assertion that Adams knew the information belonged to Bright Kids, let alone that Ketigtdi
have the right to share IiCf. Insituform Tech, Inc. v. Reynolds, IndNo. 405-CV-1116 (CDP),
2007 WL 1198889, at *2 (E.D. Mo. Apr. 19, 2007) (denying summary judgment where the
defendant had received proprietary information from a former employee on the grouhe that
defendant’s bad intent could be inferredhirds knowledge of the employee’s naompete
agreement with his former employer dtslview thatits own similar information was
confidential). What is left is pure conjecture and speculation.

Many of Bright Kids’s claims against Adams appear to suffer from other flaws, but the
foregoing is enough to dooall of themother than the Lanham Act clainin the absence of any
plausible allegation that the information provided to Adams was Bright Kids's teadet,det
alone that she knew thiatbelonged to Bright Kids and knew that Kelly was not entitled to share
it, there is no basis to allege misappropriation, unfair competition, unjust enrichment, or
conversion. Nor is there is any basis to allege a violation of the RICO Act, as the oslblpla
claim remaining is garden variety trademark clainkee, e.gPatrizzi v. Bourne in Time, Inc.
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No. 11-CV-2386 (PAE), 2012 WL 4833344, at *4 (S.D.N.Y. Oct. 11, 201)d finally, there
is no basis to bring standalodl@aims for adeclaratory judgment or an injunction based on
Adams’s receipt and use of the information at issue. Accordingly, all of Brightskitisims
against Adams must be and are dismissed, with the exception adrtharh Act claim.

MOTION TO DISMISS AND STRIKE THE AMENDED COUNTERCLAIMS

That leaves the motion of Bright Kids and Doruk to dismisssairikk portions of the
amended counterclaims filed by Kelly and LecturePaBright Kids and Doruk first move to
dismisscounterclaims three through eight for lack of subpeatter jurisdiction.SeeECF No.
75-1 (“Bright Kids’s Br.”), at 5-7.The sole asserted basis for subjeettter jurisdiction over
these counterclaims 28 U.S.C. § 1367, which provides for supplemental jurisdiction over “all
other claims that are so related to claims in the action . . . that they form pertsafte case or
controversy.” 28 U.S.C. 8§ 1367(a). The scope of supplemental jurisdiction both before and after
the enactmentf@ection 1367 has traditionally been defined as claims that share a “common
nucleus of operative fact” with the underlying clai®eeUnited Mine Workers v. Gibb883
U.S. 715, 725 (1966pBriarpatch Ltd., L.P. v. Phoenix Pictures, In873 F.3d 296, 308 (2d Cir.
2004). At bottom, the supplemental jurisdiction inquiry rests on “whether ‘the factsyingerl
the federal and state claims substantially overlapifhie federal claim necessarily [brings] the
facts underlying the state claim before the courd¢htman v. Kirby, Mclnerney & Squire, LLP
464 F.3d 328, 335 (2d Cir. 2006) (quotingndonville Sav. Bank &r. Co. v. Lussier211 F.3d

697, 704 (2d Cir. 2000)). By its terms, the statute calla E@parate analysis with respect to

6 Strictly speakingalthough the parties refer to them all as “counterclaithg,’tlaims
against Doruk are counterclaims as to Bright Kids thind-party claims aso Dorukbecause
Doruk is not a Plaintiff. For convenience, howetke Court willfollow the parties andefer to
all of the claims filed by Kelly and LectureLab as “counterclaims.”
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each individual “claim.”See, e.gRivera v. Ndola Pharmacy Corpl97 F. Supp. 2d 381, 393-
94 (E.D.N.Y. 2007) (finding supplemental jurisdiction proper over some state law claimstbut
others).

Applying these standards here, the Court easily concludes that counterclaims three
through six must be dismissedheyall arise from the alleged failure to pay Kelly wages to
which he was due or to provide him witlage statementsSeeECF No. 71 (“ACC"),11 96
147. The only connection between these counterclaims and Bright Kids’s claims — and the sole
basis for supplemental jurisdiction proffered by Kelly and LectureLab that they “are based
upon the same employment relationship.” ECF Noa83,5. That, however, is insufficient to
support supplemental jurisdictioisee, e.gLawrence v. NYC MedéPractice, P.C, No. 18CV-
8649 (GHW), 2019 WL 4194576, at *7 (S.D.N.Y. Sept. 3, 30I8rban v. Bar Giacosa Corp.
No. 19CV-1138 (JMF), 2019 WL 3495947, at *4 (S.D.N.Y. Aug. 1, 20T9yres v. Gristedes
Operating Corp,.628 F. Supp. 2d 447, 468-69 (S.D.N.Y. 2008punterclaimseven and eight
— tort claims based on communications abdug filing of this lawsuitseeACC {1 14859 —
pose a closer question, if only because Bright Kids’s lawsaitlsastrelevant to themAt
bottom, however, the connection is superficial, and they too lack a “common nucleus of
operative fact” witiBright Kids’s claims.Gibbs 383 U.S. at 725In the final analysis, [t]he
essential facts for provirighese sixcounterclaimsand Bright Kidss claims*are not so closely
related that resolving both sets of issues in one lawsuit would yield judicial eéfycCieJones v.
Ford Motor Credit Co, 358 F.3d 205, 210 (2d Cir. 2004). Accordingly, counterclainrese
through eight must be arade dismissed

Bright Kids and Doruk also move, pursuant to Rule 12(f) of the Federal Rules of Civil
Procedure, to strike Paragraphs 23-25 and 5fterd the Amended CounterclaimsSeeBright
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Kids's Br. 24-25. Under Rule 12(f)court[s] may strike from pleading an insufficient defense
or any redundant, immaterial, impertinent, or scandalous matter.” Fed. R. Civ. P.T&(f). “
prevail on a [Rule 12(f)] motion to strike, a party must demonstrate that (1) no evidence
support of the allegations would be admissible; (2) that the allegations have no bearing on the
issues in the casand(3) that to permit the allegations to stand would result in prejudice to the
movant.” In re Fannie Mae 2008 Sec. Liti@91 F. Supp. 2d 458, 471 (S.D.N.Y. 2012)
(emphasisdded)internal quotation marks omittedlUsually the questions of relevancy and
admissibility in general require the context of an ongoing and unfolding trial in which to be
properly decided. And ordinarily neither a district court nor an appellate court shoidd tec
strike a portion of the complaint on the grounds that the material could not possibly be relevant
on the sterile field of the pleadings alon&ipsky v. Commonwealth United Carp51 F.2d
887, 893 (2d Cir. 1976). As suchir]otions to strike are viewed with disfavor and infrequently
granted.” Emilio v. Sprint Spectrum L.F68 F. Supp. 3d 509, 514 (S.D.N.Y. 20{#jernal
guotation marks omitted).

In light of these standards, the motion to strike here can be swiftly denied. Baskd on “
sterile field of the pleadings alonétie Court is skeptical of the claim tfab evidence in
support of the allegations would be admissible”tbat the allegi@ons have no bearing on the
issues in the caseln re Fannie Mag891 F. Supp. 2dt471 (internal quotation marks omitted).
But the Court need not and does not resolve that question, as Bright Kids and Doruk fail to make
any showing whatsoever that permitting the allegations to stand would cause them préjudice
their opening brief, they merely assert in conclusory faskian“fa]llowing [the] allegations to
remain ... will unfairly prejudice Plaintiff.” Bright Kids’s Br25. In their reply, they do not
even mention the word “prejudiceSeeECF No. 84. That falls far short of carrying their
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burden to justify striking the allegations at iss®®e, e.gMetrokane, Inc. v. The Wine
Enthusiast 160 F. Supp. 2d 633, 642 (S.D.N.Y. 2011) (“To have redundant, immaterial or
impertinent matters stricken from a pleading, the defendant must demonstrate thagermit
the allegations to stand would result in prejudice to the movant.” (internal quotation marks
omitted)). Accordingly, the motion to strike is denied.

CONCLUSION

In sum,Adams’smotion to dismisshe Amended Complaing granted as to all clais
other than the Lanham Act claims, the motion of Bright Kids and Drdismiss
counterclaims three through eight is granted, and the motion to strike is denied.

Further, the Court declines to grant Bright Kids, Doruk, Kelly, or Lecturédale to
amand their dismissed claims. Although leave to amend a complaint should be freely given
“when justice so requires,” Fed. R. Civ. P. 15(a)(2), it is “within the sound discretion of the
district court to grant or deny leave to amer&himed v. GEO USA LL®lo. 14CV-7486
(JMF), 2015 WL 1408895, at *5 (S.D.N.Y. Mar. 27, 2015) (internal quotation marks omitted).
Here, none of the parties request leave to amend or suggeakethate in possession of facts
that would cure the problems with their clain®ee, e.gClark v. Kitt, No. 12CV-8061 (CS),
2014 WL 4054284, at *15 (S.D.N.Y. Aug. 15, 2014). Additionally, the Court graastel side
leave to amentheir pleadings in response to the other sidedsion to dismiss and explicitly
warned that the sideould “not be given any further opportunity to amend the [pleading] to
address issues raised by thetion to dismiss. ECF Ncs. 46, 66see, e.g.Transeo S.A.R.L. v.
Bessemer Venture Partners VI L.B36 F. Supp. 2d 376, 415 (S.D.N.Y. 2013) (“Plairgiff’
failure to fix deficiencies in its previous pleadings is alone sufficient ground to dmarey tie
amendsua sponté.(citing cases)).And finally, many of theroblems with the dismissed claims
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are substantive or jurisdictional, so amendment would be fi8#e, e.g.Maragh v. Roosevelt
Island Operating Corp.No. 16€CV-7530 (JMF), 2018 WL 6573452, at *6 (S.D.N.Y. Dec. 13,
2018);Croft v. AXA Equitable Life Ins. GdNo. 17€V-9355 (JMF), 2018 WL 4007646, at *5
(S.D.N.Y. Aug. 22, 2018).

Unless and until the Court orders otherw&damsshall file her answer to the Lanham
Act claimswithin three weeks of the date of this Opinion and Order In addition the initial
pretrial conferences reinstated and schedulied January 6, 2021 at4:00 p.m. The
conferencewill be governed by the Cousthotice of initial conferengeseeECF No. 2, and the
parties should prepare accordingly, including by submitting a joint status letter and proposed
case management plan no laten the Thursday prior to tikenference

The Clerk of Court is directed to termindernuk as a party (because the only
counterclaims naming Dornuk have been disetly and to terminateCF Nos. 57 & 75.

SO ORDERED. a E z
Dated: November 24, 2020

New York, New York ESSE WM~FURMAN

ited States District Judge
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