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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

THERESE PESCE

Plaintiff,
19-CV-4922(JPO)
_V_
OPINION AND ORDER

MENDES & MOUNT, LLP, et al.
Defendants.

J. PAUL OETKEN, District Judge:

Plaintiff Therese Pesce brings this action against Defendants Mendes & Mount, LLP
(“Mendes”), Mark Hicks, Eileen McCabe, and Audrey Wilsatgiming thatMendesviolated
Title VII of the Civil Rights Act of 1964 (“Title VII”), 42 U.S.C. § 200@# seq.and thaall
DefendantwviolatedNew York StateHuman Rights Law, N.Y. Exec. Law § 286seq.and
New York City Human Rights Law, Admin. Code of the City of N.Y. § 8-1Défendants
MendesMcCabe, and Wilsorcbllectively, the “Firm Defendants”) now move to dismiss
Pesce’s amended complaint for failure to state a claim under Federal Rule of Qigdire
12(b)(6). For the reasons that follow, tkeém Defendantsimotion to dismiss igranted in part
and denied in part.

l. Background

The followingfacts taken from the operative complaiate assumed true fpurpo®s of
this motion to dismiss.

Plaintiff Therese Pesd#=gan workings a paralegal for Mendesslaw firm, in 1989
(Dkt. No. 20 (“Compl’) 1 16.) When she started, Peseas cestaffed betweethe firm’s New
York and London offices.|q.) While working in thd_ondon office,Pesceencounteredlark

Hicks, a Mendes client(Compl. § 12.) Hicks developed an infatuation with Pesce, and twice in
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1989 broke into her apartment, which was provided to Pesce by Mendes. (THdipilo)

The first time heenteredPesce’s apartment, Hicks lap her bed and surrounded himself with
photographs of her. (Compl. § 18/Vhen Pesce arriveat the apartmenshe discovered him in

that state. I(l.) The second time, Hicks entered the apartmenght,nvatched Pessteep, and
stole her passport. (Compl. T 1®sce repted the incident to the U.S. Embassy, and a
subsequent investigation disesedthatHicks had created ‘@shrine” of pictures of Pesge

decorated with lights(Compl 11 21-23.) Pesce left London to protect herself and subsequently
left her job at Mendes. (Compl. 11 24-25.)

In 2013, Eileen McCabe, partner at Mendesontacted Pesce and rehired her to work as
a paralegal in MendesNew York dfice. (Compl. 11 2627.) Pesce alleges that McCabe,
along with numerous other partners at the firm, knew about and had documentation of the 1989
incident involving Hicks. (Compl. § 28.) Indeed, Pesce overheard two cakedgcussing the
1989 incident in December 2014. (Compl. 1 29.)

In either November or December of 20P&sce encountered Hicks in the hallway of
Mendess New York office butlid notimmediately recognize him. (Compl. { 3Hjcksthen
entered Pesce’s office, she recognized him, and he told héxethad watched hérom afar
after the 1989 incident. (Compl. 11 31, 34—38esce became frightened and stood to escort
Hicks out of her office. (Compl.  36.) HicksencorneedPescebehind her desk, put his arms
around her, and attempted to kiss her. (Compl. B&scewriggled away”and escorted
Hicksto the Mendes partner in chargehag account. (Compl. 11 389.) Pesce reported the
incident to two fellow employees, one of whom was Pesce’s supervisor.p(Cp#dl.) Both

employees aged that Hicks should no longer be allowed in the office, but no corrective action
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was taken. (Compl. § 43.) Pesce experienced fear and aaxiatsesult of the 2015 incident.
(Compl. 1 44)

In March 2017, Pesce agancountered Hicksutside heoffice. (Compl. I 45.)The
Mendes partner in charge of Hicksiccount had lgtim into theNew Yorkoffice. (Compl.

1 46.) Pesce fled ®colleagues$ office to avoid Hicks.(Compl. 1 49.)As Pesce was hiding in
her colleague’s officeilicks checkedPesce’s officdo see if she was there. (Compl. 1 52-53.)
Pesce notified several Mendes employ@eduding the Executive Director and the
Human Resources Director of the firahout the situation. (Compl. 11 56, 60—61.) In response,

the Human Reasurces Directocreateda “security protocol” regardinglicks, “emailed the
protocol company widé,and posted the protocol on theall near[the] receptionarea”
(Compl. 1161-63.) The protocol required that Hicks be “escorted up to his attornages’ off
and always accompanied while within the office. (Compl. {1 64-486than Resourcesould
alsoprovide Pesce with advance notice of Hiskgisits. (Compl. { 66.)

The protocol was first “tested” in July 2017. A colleague, but not a member of Human
ResourcesnformedPescehat Hicks would be coming to the office the following day. (Compl.
1 67.) Because she did not receineticeof Hicks’s visit from Human Resources, Pescaried
that the security protocol had not been implemented. (CAifi@#~69.) Shehada panic attack
and left work shortly after arriving.ld.)

Againin March 2018, Pesce was notified by colleagues, but not by a member Human
Resourceshat Hicks would be coming into the office. (Compl. 1 70-73.) Despite being
warned by a partner that Hicks would arrive on Friday (Compl. { 76), on Thursday, the Mendes
receptionist called Pesce to tell her that Hicks was “comingandthat he was unaccompanied.

(Compl. 11 7980.) Pescdried to contact Security, Human Resources, and the Executive
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Director of the firm, but she was unable to get in touch with anyone. (CHf§8-88.) Pesce
then experienced panic attack (Compl. { 89.)Pesce informed her cousifithe situation, and
her cousin called the policdCompl. { 91.)After this call, he Human Resources Director
reached out to Pesce and told her to go home. (Compl) § 92

At home Pesceaeceived a call from the Human Resources Director, who stated that
Pesce had “embarrassed gagtnerdn the firm and thathe client always comes first(Compl.
1 93.) The Human Resources Director then inforrRedce that “Thursday would be counted as
a personal benefit day, and if she stayed home Friday, it would also be a personal benefit day.”
(Id.) The Human Resources Director did not let Pésmev whether Hicks would be at the firm
on Friday (Compl.  94)jnstead reiterating thaticks was “aclient first” and that Mendes
needed to “make sure he’s comfortable.” (Compl. T #&3ceerceivedha the Human
Resources Director was “annoyed” by her “concerns of sexual harassment and asd3gult.” (

Pesce worked from home on Friday aveilsdocked an additional personal benefit day.
(Compl. 11198-99.) Pesce alleges that other Mendes employees,waroccasiorfpermitted to
work from home and . . . not lose personal benefit days.” (Compl. {1 100.)

On May 31, 2018, Pesce filed a complaint with the Equal Opportunity Employment
Commission (“EEOC”)claiming that Firm Defendants “allow[ed] her tosajected to a
hostile work environment,discriminated against [her] because of her sex/gender,” and
“subjected” her to “retaliatory conduct.” (Dkt. No. 24-2 1 83, &hp received an EEOC
right-to-sue letter on February 29, 2019, and filed this action on May 27, 2019. (Compl. § 5.)
On February 4, 2020, Pesce amended her complaint (Compl.), and on February 24, 2020, the

Firm Defendants moved to dismiss the amended complaint. (Dkt. No. 22.)
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Il. Legal Standard

“To survive a motion to dismiss, a complaint must contain sufficient factual matter
accepted as true, to ‘state a claim to relief that is plausible on its fakshtroft v. Iqbgl556
U.S. 662, 678 (2009) (quotirigell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). In
considering the motion to dismiss, the Court “must accept as true all of thd &ietgations
contained in the complaint.Swierkiewicz v. SoremaA, 534 U.S. 506, 508 n.1 (2002). And
while “[tlhreadbare recitals of the elemenfsa cause of action, supported by mere conclusory
statements, do not sufficdgbal, 556 U.S. at 678, the Court must draw “all inferences in the
light most favorable to the nonmoving party[lli're NYSE Specialists Sec. Liti§03 F.3d 89,
95 (2d Cir. 2007).

. Discussion

The Firm Defendants seek dismissal of Pesagisndedcomplaint in itsentirety. (Dkt.
No. 23.) They argue thét) Pesce’s hostile work environment claim is tibered and, in any
event, relies on an isolated incident rather thgaatively severe and pervasive condig);her
discriminatoryaction claint fails because she did not suffer an adverse employment action
because of her sex; af®) her retaliation claim fails because she cannot show that her loss of
personal benefit days was adverse employment action related to her engagement in a
protected activity.The Firm Defendantalso argue that (4) théourt should decline to exercise
supplemental jurisdiction over Pesce’s state and city law claims. Each argumentssediar

turn.

! The first cause of action in Pesce’s complaidiSCRIMINATION UNDER TITLE VII”
(Compl.q1112-17), “can be divided into a discriminatory action claim and a hostile work
environment claim,Patane v. Clark508 F.3d 106, 109 n.1 (2d Cir. 2007).
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A. Pesce’HHostile Work Environment Claim
1. Timeliness
“Plaintiffs asserting claims under Title VII . . . must first file a complaint with theaEq

Opportunity Employment Commission (EEOC) . . . within 300 days of the allegedly
discriminatory action.”Gindi v. N.Y City Dep’t of Educ. 786 F. App’x 280, 282 (2d Cir. 2019)
(citations omitted)see alsat2 U.S.C. § 2000e-5(d). Pesce filed an EEOC complaint against
Firm Defendants on May 31, 2018, more than 300 daysledtdast interaction withlicks.
Because Pesce and Hicks did mbéract when Hicks visited thadfice in March 2018, theFirm
Defendants assert that the events surrountiisgvisit cannot support Pesce’s hostile work
environment claim. (Dkt. No. 23 at 10.) Thtie Firm Defendantgontend, Pesce’s hostile
work environment claim under Title VII should be dismissed as-biareed “because no
actionable conduct occurred within the statute of limitations period.” (Dkt. Nd.23 a

The Court disagrees. “Where a continuing violation can be shown, the plaintiff is entitled
to bring suit challenging all conduct that was a part of that violation, even conaucttrred
outside the limitations period.Cornwell v. Robinsgr23 F.3d 694, 704 (2d Cir. 199%)tation
omitted) A coninuing violation arises when an employer allows “specific and related instances
of discrimination . . . to continue unremedied for so long as to amount to a discriminatoyy poli
or practice.”ld. The instances of discrimination need not be “widespread” or part of a formal
policy to constitute a continuing violation; a plaintiff can establish araing violation based
on her employer’s “inaction” in addressing sex-based discrimination againsbher al
Fitzgerald v. Hendersqr251 F.3d 345, 362 (2d Cir. 2001) (“[T]he continuing violation theory
may be applied where there is a showing of specific and related instances of disomminat
against a single plaintiff.” (citations omitted)fere, Pesce has plausibly alleged facts indicating

a continuing violation.
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Pesceaalleges that on thregeparate occasions, each of whiokFirm Defendants were
awareof, Hickssexually harassed or abudesr. Pesce alleges that on a fourth occasion, Hicks
entered the Mendes office to seek her out, and she avoided him only by hiding in a colleague’s
office and eventually leaving the building. (Confff148-54.) Mtwithstanding the threat that
Hicks posedo Pescdrom 1989 onward, the Firm Defendants continued to hostrhtheir
officeson a regular basisThe Firm Defendants$ailedto give Pesce advance notice of Hicks’s
visits andallowed Hicks to spend time in the office unmonitorethe Firm Defendantsinulti-
yearfailure toensure that Pesce could work at Mendes without feagrgal harassmeand
assaulimay constitute a continuing violation of Title VII. Accordingly, the Court concltioks
the March 2018 incident, which occurred within 300 days of Pesce filing her EEOCapatmpl
enables Pesce to challenge the specific and related instances thatllBegesdook place in
2015 and 2017.

2. Objective Severity and Pervasiveness

To maintain a sexliscrimination hostile work environment claim under Title \ll,
plaintiff must plead conduct that, inter alia, “objectivelysevereor pervasive—that igreates
an environment that a reasonable person would find hostile or abuBiataihe 508 F.3cat 113
(internal quotation marks omitted) (quotiGgegory v. Daly 243 F.3d 687, 691-92 (2d Cir.
2001)). TheFirm Defendantargue that Pesce cannot meet thamdard emphasizinghat
Hicks’s only nonconsensual physical contact with Pesce was his attempt tor kis20ikS.
(Dkt. No. 23 at 11.) They contend that the events of the 2015 incident are the only pertinent
events for Pesce’s claim because Pesce successfully evaded Hicks when he visited the Mendes
office inMarch 2017, July 2017, and March 2018. (Dkt. No. 23 at 12.)

Contrary tothe Firm Defendants’ view, Pesce alleges a hostile work environment based

not on a single 2015 incident but on Hicks’s repeated inappropriate condubée &iran
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Defendants’ repeated failure to alert her to and protect her during Hickissteithe Mendes
office. The question before the Court is whether Hicks’s condudhakdrm Defendants’
inaction left Pesce “faced with ‘hessment . . . of such quality or quantity that a reasonable
employee would find the conditions of her employment altered for the woiBaténe 508

F.3d at 113 (quotingerry v. Ashcroft336 F.3d 128, 148 (2d Cir. 2003)). This is a “fact-bound”
inquiry “that is particularly itsuited to [resolution] at the pleading stag&drres v. N.Y.
Methodist Hosp.No. 15€v-1264, 2016 WL 3561705, at *9 (E.D.N.Y. Jan. 7, 2016) (citation
and internal quotation marks omitted).

Assessing the totality of the circumstances, and noting that the Second Circuit has
“repeatedly cautioned against setting the bar too high” for “establishingike osrk
environment, Terry, 336 F.3d at 14&he Court concludes that dismissal of Pesce’s Title VII
claim is unwarrantedHicks broke into Pesce’s Mendpsovided apartment twice in 1989,
nonconsensually grabbed and attempted toRésEe in the Mendes offioe 2015, and
attempted to locate Pesce while unsupervised in the Mendes office in MarchS2@lTomka.
Seiler Corp, 66 F.3d 1295, 1305 (2d Cir. 1995) (“[E]Jven a single incident of sexual assault
sufficiently alters the conditions of the victim’s employment and cleaégtes an abusive work
environment for purposes of Title VII liability.”gbrogated on other grounds by Burlington
Indus., Inc. v. Ellerth524 U.S. 742 (1998)TheFirm Defendants took no meaningful steps to
prevent Hicks from interacting with Pesce in the Mendes office. They contmbedt Hicks in
the office, unsupervised and with@advance notice to Pescalthoughthe Firm Defendants
promulgated a security protocol regarding Hicks, they failed to impleinektoreover, the

Firm Defendantsnade clear that Pesce’s efforts to protect herself from Hieky working
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from home ifhe might be in the office -would be viewed as Pesce’s failure to put the client
first and would result in her loss of personal benefit days.

Altogether, Pescplausiblyalleges thathe Firm Defendants required her to risk being
sexually harassed, and potentially atteal, in the office or lose benefits. A reasonable
employee would find that this choice altered the conditions of her employment for g wor
thus satisfying the “objectively severe or pervasive” element of Pesce’s hostile work
environment claim.SeePatane 508 F.3d at 113-14Pesce’s hostile work environment claim
survives thd=irm Defendants’ motion to dismiss.

B. Pesce’s DiscriminatoryAction Claim

TheFirm Defendants also argtigatPesce fails tgtatea discriminatoryactionTitle VII
claim because Pesbas not plaubiy alleged that she suffered a mateadverse employment
action because of her sex. (Dkt. No. 23 at 12.) Defendants are correct.

To maintain hediscriminatoryaction claim, Pesce must allege that “she was subject to
a[] specific gendebased adverse employment actioRatane 508 F.3d at 112This requires
Pesce to identify direct, gendeasedreatment byhe Firm Defendants, not by Hick#l.; see
alsoTerry, 336 F.3d at 138 (“Examples of materially adverse changes include termination of
employment, a demotion evidenced by decrease in wage or salary, a less distingl@shed t
material loss of benefits, significantly diminished material responsibilittesther indices . .
unique to a particular situation.” (internal quotation marks and citationeat))ittNowhere
however, does Pesce allapatthe Firm Defendants docked her personal benefit days because
of her sex. Instead, Pesce explicitly “characterizes [these actions] as retaliatory and no
genderbased,Patane 508 F.3d at 112, in her amended complaiBee( e.gCompl. § 99 (“In
retaliation for her complaints against Defendant’s client, Plaintiff lost a parbenefit day for

her absence.”).FFurthermore, Pesce does not allege that the Firm Defendants chose not to
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protect her from Hicks because of her s&eePatane 508 F.3d at 112 (“Nor does [the
complaint] allege that any male employees were given preferential treatmeamtwinpared to
Plaintiff.”) .

As theFirm Defendants argue, Pesce cannot establish that they “took any adverse action
against her based on her sex.” (Dkt. No. 23 at 14.) The discrimirattoyt claim must be
dismissed.

C. Pesce’Retaliation Claim

To maintain heiTitle VII retaliation claim Pesce “must demonstrate th@i) she
engaged in protected activity; ([(Birm Defendants weredware of that activity; (Jshe]
suffered a materially adverse action; and (4) there was a causal connectiom beéymetected
activity andthatadverse actioii. Kelly v. Howard I. Shapiro & Assocs. Consulting Eng’rs,
P.C, 716 F.3d 10, 14 (2d Cir. 201&)iting Lore v. City of Syracus&70 F.3d 127, 157 (2d Cir.
2012)). TheFirm Defendants argue that Pesaetaliation clainfails because Pesce has not
alleged that she engaged in any protected activity that resuléadaterialadverse action.
Specifically,the Firm Defendants contend that Pesce’s only cognizable protected activity
occurred in 2015, when she reported Hicks’s inappropriate cotalbet supervisor; Pesce does
not allege that she lost personal benefit days as a result of the 2015 inCideRirm
Defendants also challenge whether Pesce’s loss of personal benefit days can be @mnatrued
materially adverse action “because personal benefit daymardays off and Pesce does not
allege that she was docked any incor(i@kt. No. 23 at 13emphasis in original).)

The Court disagrees withe Firm Defendants’ narrow view of Pesce’s protected activity.
“Protected activity is actiotaken to protest or oppose statutorily prohibited discrimination.”
Natofsky v. City of New Yqr@21 F.3d 337, 354 (2d Cir. 2019) (internal quotation marks and

citation omitted).“[T] he Second Circuit recognizes both formal and informal complaints as

10
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protected activity.” Schaper v. Bronx Lebanon Hosp. C408 F. Supp. 3d 379, 391 (S.D.N.Y.
2019)(citation omitted) InBorrero v. Collins Building Servicethis Court held that ‘aall to
the police,”by an employee who believes herself “threaten[edjn a sexual manner,” could
constitute protected activity. No. @-6885, 2002 WL 31415511, at *10, 14 (S.D.N.Y. Oct. 25,
2002). Pesce plausibly alleges that she engaged in protected activity in March 2008. Whe
Hicks arrived in the office, Pesce expressed concerns about her safety to her colleagues, she
reached out to Mendes’s Human Resources Director, and her cousin contacteidehelpese
activities, not the activities of 2015, undergidsce’s retaliation claim

The amended complaint clearly outlines the causal link betResce’sactivities and her
loss of personal benefit days. Pesce alleges that Mendes’s Human Resources Director was
“annoyed by [her] concerns of sexual harassment and assault” andisiatedsceéad
“embarrassed the partners in the firm.” (Compl. 1 93, 97.) After chastisingf®e&ikng to
put the client first, the Human Resources Director “further stated that Thursdéy lveo
counted as a personal benefit day, and if she stayed home Friday, it would also be a personal
benefit day.” (Compl. 1 93.) Pesce, who worked in the office for part of Thursday and worked
from home on Friday, alleges that this treatment of personal benefit dayswsual, as “other
paralegals [were] permitted voork from home and . . . not lose personal benefit days.” (Compl.
1 100.) he Human Resources Director’s frustration with PesceMendes’s typical
work-from-home policy both suggestiat. . . retaliaton was a ‘bufor’ causé of Pesce’s loss
of peronal benefit daysDuplan v. City of New Yorl888 F.3d 612, 625 (2d Cir. 201@)ternal
guotation marks and citation omitted).

Pesce’doss of personal benefit days may constitute a material adverse actbotrary

to theFirm Defendants’ suggestion, thass is not the kind of “petty slight[] or minor

11
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annoyance([] that often take[s] place at work anddhamployees experiené¢eBurlington N.

& Santa Fe Ry. Co. v. WhjtB48 U.S. 53, 68 (2006) (citation omittedhdeed, invValerio v.

City of New Ydk, the Court held that an employee suffered a material adverse action when he
was “involuntarily placed on leave.” No. 8-11130, 2020 WL 353749, at *5 (S.D.N.Y. Jan.
21, 2020). AValerioexplains, “timing matters” for taking leave, and an employer cannot force
an employee to squander her paid time adf. Even though Pesce was not docked any income
for reporting her concerns about Hicks, she did suffer a material advemseaudi may pursue

her retaliation claim.

D. Remaining State and City Law Claims

Finally, theFirm Defendants argue that the Court should, if it dismisses Pesce’s federal
claims, decline to exercise supplemental jurisdiction over her state and citaias.gDkt.
No. 23 at 16.)Because several of Pesce’s Title VII claims survivenbefendants’ motion to
dismiss, so too must hparallelstate and city law claims.

V. Conclusion

For the foregoing reasortbe Firm Defendantshotionto dismisss GRANTED in part
and DENIED in part. The motion at Docket Number 17 is DENIED as moot.

Defendants are ordered to file an answer to the remaining ckailme 21 daysafter the
date of this Opinion an@rder.

The Clerk of Court is directed to close thetrans at Docket Numbers 17 and 22.

SO ORDERED.

Dated: November 30, 2020
New York, New York

I e —

V J. PAUL OETKEN
United States District Judge
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