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KENNETH M. KARAS, District Judge:

Plaintiffs are religious c@orations and individuals affiliated with the Chofetz Chaim
sect of Orthodox Judaism, and they allegénéarest in the operatn of Kiryas Radin, a
religious educational institution and center fdigieus activity and prayer, located on 4.7 acres
of unincorporated land in the Town of Ramgff®amapo”) known as the Nike Site. Defendants
are four Villages, each located within Ramaguagl current and former officials of those
Villages. Plaintiffs bring claims under fedeaad state law relating to a 2004 lawsuit filed by
Defendants against Ramapo pertaining to the Nike Site.

Before the Court are three Motions for Sunmmaudgment arising in a consolidated
Action. The pending Motions pertain to surviving claims in Case No. 08-CV-156 (the “2008
Action”) and counterclaims i€ase No. 12-CV-8856 (th€hestnut Ridgéction”). Plaintiffs
Mosdos Chofetz Chaim, Inc.Nlosdos”), Rabbi James BernstéiBernstein”), Moshe Ambers
(“Ambers”), Rabbi Mayer Zaks (“M. Zaks"gnd Rabbi Aryeh Zaks (“A. Zaks”) (without
Mosdos, the “Individual Plaintiff§ (collectively, “Plaintiffs”) filed a Motion for Summary
Judgment. (Dkt. No. 108). Defendants David A. Goldsmith (former Trustee and current Mayor,
Village of Wesley Hills (“Wesley Hills”)) (“Gtdsmith”), Edward B. McPherson (Trustee and
Deputy Mayor, Wesley Hills) (“McPherson”),dRert H. Frankl (former Mayor, Village of
Wesley Hills) (“Frankl”), Robert I. Rhodes (fmer Trustee, Wesley Hills) (“Rhodes”), Jay B.

Rosenstein (former Trustee, Wesley Hills) (“Rostiein”), Howard L. Cohen (Trustee, Village of

Chestnut Ridge (“Chestnut Ridge”)) (“CohenJgrome Kobre (former Mayor, Chestnut Ridge)



(“Kobre”), Jeffrey Oppenheim (former Trustaed current Mayor, Village of Montebello
(“Montebello”)) (“Oppenheim”), Kathryn Ellswth (former Mayor, Montebello) (“Ellsworth”)
(together, the “Individual Defendants”), Wesldills, Chestnut Ridge, Montebello (together
with the Individual Defendantsnon-Pomona Defendants’and the Village of Pomona
(“Pomona”) (together with Chestnut RidgepMebello, and Wesleyils, the “Villages”)
(collectively, “Defendants”),ifled two Motions for Summary Judgment. Pomona joined the first
Motion for Summary Judgent filed by the non-Pomona Daftants, (Dkt. No. 101), and also
filed its own Motion, (Dkt. No. 106).

For the reasons stated herein, Defendavitdions for Summaryuddgment are granted,

and Plaintiffs’ Motion for Smmary Judgment is denied.

! Unless otherwise noted, all docket numbefer to those in Case No. 08-CV-156.
Defendants filed an identical Motion for @mary Judgment in Case No. 12-CV-8856, (No. 12-
CV-8856 Dkt. No. 39), though in that case it wasdlled on behalf of Pomona; Pomona did
not file a separate motion. Plaintiffs alsodilen identical Motion foSummary Judgment in the
same case. (No. 12-CV- 8856 Dkt. No. 44). Theauduwnts filed in response to the Motions in
that case are also identical hmse filed in Case No. 08-CV-156.

The Court also notes a few inconsistencietherdocket. First, ankl is listed on the
docket as “Robert H. Frankel.'SéeDkt.) Based on his declaration, however, the proper
spelling of his last name is FrankiSgeDecl. of Robert Frankl (DkiNo. 120).) Accordingly, all
references to Frankl in this @pon refer to the Defendant lest as “Frankel” on the docket.
Second, McPherson is listed as terated on the docket as of the date that Plaintiffs filed their
Amended Complaint. SeeDkt.) However, Plaintiffs’ Anended Complaint includes claims
against McPherson, and the Court acaaglyi includes him as a DefendanBegAm. Compl.
(Dkt. No. 45).) Third and finally, Milton BShapiro and Dr. Sony@hapiro are listed as
Plaintiffs/Counterclaim Defendasmitn Case No. 12-CV-8856S¢eNo. 12-CV-8856 Dkt.)
Mosdos’s counterclaims do not contain anygdléons against these Plaintiffs, and no Party
appears to have even mentioned them, otlzer iticluding them in the case caption, in their
summary judgment memoranda. Accordingly, thegy not listed as Platiffs here, and any
claims against them are dismissed.

Additionally, while Mosdos’s oyl surviving claims in thig\ction are its counterclaims,
the Court refers to all Parties who halams against Defendants as Plaintiffs.



I. Background

The heart of Plaintiffs’ case is their akgion that Defendantolluded to file the
Chestnut Ridgéction—which claimed, in relevant pathat Ramapo’s environmental review of
Kiryas Radin prior to its approval was insuféat under state law—for discriminatory reasons.
Plaintiffs allege that Defendant$h]iding behind a false facades protectors of the environment
... utilized municipal government authority to advance their campaign against the spread of
Orthodox Jewery in the Town of Ramapo.” (PMeém. of Law in Supp. of Mosdos Claimants
Mot. for Summ. J. (“Pls.” Mem.”) 3 (Dkt. No. 110%.)

In the 2008 Action, Plaintiffs alleged claims under 42 U.S.C. 88 1981, 1982, 1983, and
1985(3) for violations of, and conspiracy tohate, their rights undehe Free Exercise,
Establishment, and Free Association claus¢befirst and Fourteenhimendments, and the
Equal Protection Clause of the Fourteenth Adrmaent of the United States Constitution, as well
as claims under the Fair Housing Act (“FHA4R U.S.C. 8§ 3604, et seq., Article I, Section 3
(Free Exercise) and Atrticle I, Section 11 (EqRedtection) of the New York State Constitution,
and § 40-c of the New York Civil Rights LawSdeAm. Compl. 11 114-154 (Dkt. No. 45).) At
this stage of the litigatiothe only claims remaining from the 2008 Action are the Individual
Plaintiffs’ 88 1981, 1982, 1983, 1985(3) and New Y@ikil Rights Law claims against the
Villages and the Individual Defendants suedhieir official capacities, and the Individual
Plaintiffs’ New York State Constitution claimsaigst the same Parties, except for Pom@®@ee
Mosdos Chofetz Chaim, Inc. v. Village of Wesley HIl& F. Supp. 2d 679, 711 (S.D.N.Y. Sept.

26, 2011) (Mosdos I7).

2 The Court notes that Plaintiffs’ Memorandum of Law isléager than the Court’s 25-
page limit. Plaintiff did not rguest, nor did the Court grant,rpession to exceed this limit.



In theChestnut Ridgéction, Mosdos filed counterdlas against the Villages under 42
U.S.C. § 1983 for violations of the Free Eoise and Free Speech clauses of the First and
Fourteenth Amendments, the Religious Las#® and Institutionalized Persons Act of 2000
(“RLUIPA"), 42 8 U.S.C. 2000cc, et seq., ane thRHA. (No. 12-CV-8856, Notice of Removal
Ex. B (“Counterclaims”) 9 368—94 (Dkt. No. 1)The remaining claims in the 2008 Action,
together with the counterclaims in tBaestnut Ridgéction, are the subject of the Motions
before the Court. SeeDefs.’ Joint Rule 56.1 Statement (“Defs.’ 56.1") 11 17, 98 (Dkt. No. 102)
(noting consolidation ahthat only the counterclaims survive in tDeestnut Ridgéction).)

In support of their claims, Plaintiffs makbegations against the Individual Defendants,
claiming that they acted with a discriminatquyrpose. Despite structuring their claims as
against all Defendants, however, Plaintiffs makdandividual allegationagainst Cohen, Kobre,
Oppenheim, or Ellsworth. (Defs.” 5611 157-59.) Counsel for Plaiffisi confirmed the lack of
allegations at oral argument, and agreed taitmissal of Plaintiffsallegations against these
Defendants for that reason. While Plaintiffscabnly make one alletian against each of
McPherson, Frankl, and Rosenstein, namely afidft to restrict the Orthodox/Hasidic Jewish
population in . . . Ramapo and its environsid’ [ 158-59 (quoting Am. Compl. T 100)), their
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primary allegations are agairi®Rhodes. According to Plaiffs, Rhodes “‘advocated fertility
testing and complained about the birth @téhe Orthodox Hasidic comunity within . . .
Ramapo™ in a blog post he authored as chairofaan organization called “Preserve Ramapo.”

(Id. 19 164-65, 173 (quoting Am. Compl. T 92)Blaintiffs contend that that Wesley Hills and

3 Plaintiffs also allege that Preserve Ramapo has used the Wesley Hills Village Hall for
political purposes, free of cost. (Defs.’ 5§.172.) The blog posts appear to have been written
for an organization called “Save RamapaoSe€Aff'n of A. Zaks (“A. Zaks June Aff'n”) Ex. A
(June 20, 2014) (Dkt. No. 114).) Itis not cledrat difference therns between these two
organizations, if any.



Rhodes are active in, and heldednd, Preserve Ramapo, which Plaintiffs allege was “formed
to create separation and feignaausible deniability betweehe elected officials advocating
against the ultra-orthodox/Hasidic comnitigs and the municipal government.’td({Y 170-71
(quoting Am. Compl. T 94Y)

By Plaintiffs’ own admission, their claims #hiis stage of the litigation are dependent on
their allegation that Defendantgddiot bring legal challenges agsi development projects that
were, other than not being run by members oHasidic community, similar to Kiryas Radin in
all material respects.Sge, e.gRIs.” Mem. 5 (“[T]o successfullgstablish that [Defendants]
violated [Plaintiffs’] civil rights,it is incumbent upon the [Plaiffg] to show that [Defendants]
selectively treated [Plaintiffs] in instituting their failed legal proceedings regarding Kiryas
Radin....”).) Itis by proving these allegatidhat Plaintiffs intend to show that they have
been selectively treated.

A. Factual Background

Over the last several decades, Orthodwk ldasidic Jews have resided in Ramapo in
increasing numbers. Beginningtime late 1960s, several VillagesRamapo incorporated with
the stated purpose of preserving 8rig zoning in their communities SéePls.” Rule 56.1
Statement (“Pls.” 56.1") 1 7 (Dkt. No. 113); Defddint Response to Pls.” Rule 56.1 Statement

(“Defs.” Counter 56.1”) § 7 (Dkt. No. 117.)n 1997, Yeshiva Chofetz Chaim of Radin

4n response, Rhodes testified that Preserve Ramapo exists to ensure zoning laws are
obeyed and that environmental impecadequately investigatedSdeDefs.’ 56.1 § 174.)
Additionally, Goldsmith, Frankl, and McPhersostiBed that they were unaware of any time
that Preserve Ramapo used the Wesley Hills Village Hake (df 175-78.)

® Plaintiffs allege that Montebello, ChestiRitige, and Wesley Hills “were established
for the discriminatory purpose of controlliftasidic Jewish immigratn and land use within
each village and what religious exercise wdudtolerated,” but Defendants contend that the
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(*YCC”) purchased the Nike Site and “applied fite plan approval to esthe Nike Site as a
religious school and community center, withrddories consisting of 44 units in the 12 pre-
existing residential bidings” on the siteIn re Village of Chestnut Ridge v. Town of Ramapo
953 N.Y.S.2d 75, 79 (App. Div. 2012)hestnut Ridge II. On July 3, 2003, the County of
Rockland Department of Planning issued apjisaval of the YCC mposal, “citing concerns
relating to traffic andcommunity character.’ld.

In 2000, Christopher St. Lawrence was &ddclTown Supervisor of Ramapo, and
preparations for an update of the Rama@psprehensive Master Plan (“Comprehensive
Plan”) were initiatd. (Pls.’ 56.1 11 9-1@ee alsdefs.’ Counter 56.1 11 9-16.Following the
completion of an environmental review, Ramaplopted a new Comprehensive Plan on or about
January 29, 2004, which included &yision for student housingSéePIs.’ 56.1 | 13-14;

Defs.” Counter 56.1 11 13-14.) Ramapo subsaifyueonsidered a zoning amendment, the
Adult Student Housing Law (“ASHL"), designéd permit adult studdrhousing, by permit, in
all residential zones as an accesgorgpproved postsecondary institutior@hestnut Ridge |
953 N.Y.S.2d at 79.See als®efs.” 56.17 43 (describing the ASHL as permitting “high density

multi-family housing [as an] accessory to an educational institution”).) After making many of

Villages were established in responsednaerns about Ramapo’s zoning practiced. (T 99—
101, 103-04.) The Court takes judicial notice effidct that Pomona was incorporated in 1967,
Wesley Hills was incorporataed 1982, and Chestnut Ridge adidntebello were incorporated

in 1986. GeePls.” Mem. 11; Joint Decl. of Jody Tross and Gregory R. Saracino (“Defs.’
Decl.”) Ex. P (McPherson Depr.), at 11 (Dkt. No. 104)d. Ex. S (Oppenheim Dep. Tr.), at 17,
id. Ex. T (Kobre Dep. Tr.), at 20.)

¢ According to the New York State Aptse Division, Second Department (“Second
Department”), this was the first substantialiseon of the Ramapo Comprehensive Plan since
1978, and such revision was designed to agdwmming in the unincorporated areas of”
Ramapo.Chestnut Ridge JI953 N.Y.S.2d at 79.



the modifications to the law recommended by @Gounty of Rockland Department of Planning,

and following the completion of a separate environmental review, Ramapo adopted the ASHL as
part of a new Comprehensive Zonibgw, on or about November 22, 2008hestnut Ridge JI

953 N.Y.S.2d at 79-80.S€e alsdefs.” Counter 56.1 14 (discusgipassage of this law).)

Prior to the adoption of the ASHL, and sulbjecvariances, legiative action, and other
applicable laws, the land on which the Nike Stcated was zoned as R-25 (one dwelling per
25,000 sq. ft.), meaning that only eight units dduhve been erected on the site. (Defs.’ 56.1
11 48, 121see alsd’ls.” Counter Rule 56.1 StatemenP[S.” Counter 56.1”) 11 48, 121 (Dkt.

No. 115).) The ASHL thus facilitated YCC'sgpis to develop a fadyi for religious study on
the Nike Site. $eeDefs.’ 56.1 11 47; Pls.” 56.1 1 15.)

While the ASHL was being considered, YCC submitted an updated site plan for 60 units
of multifamily housing on the Nike Site SéePIs.’ 56.1 § 17; Defs.” Counter 56.1 § 1Bee
also Chestnut Ridge, 1853 N.Y.S.2d at 80.The proposal includeal “traffic impact study”
which concluded that the projegbuld “not result in a significamegative impact on the area
roadways.” Chestnut Ridge JI953 N.Y.S.2d at 80. On April 15, 2004, the County of Rockland
Department of Planning issued a disapproval ©C’s updated site plan, noting the requisite
changes in Ramapo zoning léad not yet been adoptettl. On November 30, 2004, however,
following the adoption of the ASHL and a publiearing, the Ramapo Planning Board issued a

negative declaration for the propdbsapproving the project and certifying that it would not have

" The Nike Site was one of four sites i tlnincorporated portion of Ramapo “likely [to]
be developed” under the ASHL. (Defs.’ Decl. Ex.@héstnut Ridgéction amended petition)
1 112.) See also In re Vill. of Chestnut Ridge v. Town of RanabN.Y.S.2d 321, 326 (App.
Div. 2007) (explaining that ASHL “anticipated to applicable initially onlyto four sites in the
unincorporated area of” Ramapo).



a “significant adverse environmahimpact,” meaning that cotmaction could proceed without
further environmental review. (Defs.’ 56.1 § 6djnt Decl. of Jody T. Cross and Gregory R.
Saracino (“Defs.’ Decl.”) Ex. X (ne@j&e declaration) (Dkt. No. 104).pee alsd\.Y. Comp.
Codes R. & Regs. tit. 6, 8 617.2(y) (defining “ndgadeclaration” as a “written determination
by a lead agency that the implementation af gction as proposed will not result in any
significant adverse environmental impactsjestchester Day Sch. v. Village of Mamaroneck
504 F.3d 338, 345-46 (2d Cir. 2007) (defining a “nirgadeclaration” aa “finding that the
project would have no significaatlverse environmental impactdthus that consideration of
the project could proceed®).The negative declaration citdte aforementioned traffic study, but
also required that a barrier-sepi@d bus stop be created, and filahtings be used to minimize
the impact of the proposal dime community character tfe surrounding neighborhoodSee
Defs.” Decl. Ex. X (negative declaration)See also Chestnut Ridge 953 N.Y.S.2d at 80.

B. State Court History

In October 2004, the Villages, togethth four other individuals (theChestnut Ridge
Plaintiffs”), brought suit againd/kamapo and certain of its adnstrative boards in New York
Supreme Court, Westchester County. (Defs.’ 56.1, ¥®.) In this lawsity the Chestnut Ridge
Plaintiffs alleged that Ramapcésloption of the ASHL, as well @és approval of the first project
thereunder, a “sixty . . . unit multi-familydalt student housing development’—Kiryas Radin,
did not comply with the New York State Envimoental Quality Review Act (“SEQRA”), N.Y.
Envtl. Conserv. Law § 8-0101, et sedd. ([T 1;see also id|{ 42-43, 47.) Th€hestnut Ridge

Action initially consisted of twelveauses of action, all of which were directed at the ASHL; the

8 Defendants suggest that, despite the ASHe Nike Site plan required additional
zoning variances in order to be built. (Defs.’ 56.1 1 52.)
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Chestnut Ridgelaintiffs amended their Petition on December 23, 2004 to add a challenge to
Ramapo’s approval of Kiryas RadinSde id {1 62—63; Defs.” Decl. Ex. BChestnut Ridge
Action amended petition).pee also Village of ChestrRidge v. Town of RamapNo. 07-CV-
9278, 2008 WL 4525753, at *5 (S.D.N.Y. Sept. 30, 2qd8scribing amendment). In their
Petition, theChestnut Ridg®laintiffs specifically allegethat Ramapo “short-circuited the
SEQRA process|] and failed to rationally stuadyd mitigate the potential significant adverse
environmental impacts of the ASHL and the N [p]roject,” including “traffic, sewer
capacity, water usage, and community charactgnith they alleged could have been mitigated
through a reduction in the plarthbousing density. (Defs.’ 5618 44—-46.) The Petition also
named YCC, which at the time still owned thi&e Site, and Scenic Development LLC, an
owner of a property known as “Patrick Farm,” which at the time was also advancing a proposal
under the ASHL. I¢. 11 2-3.)

In January 2005, thehestnut Ridg®laintiffs sought g@reliminary injunction
“enjoin[ing], inter alia, the issuance of aagiditional approvals by [Ramapo] under the ASHL
[and] . . . the issuance of building permitsonnection with the Nike Site.” (Defs.’ 5664
(italics omitted).) On August 2, 2005, Judge Nacof the New York Supreme Court granted a
preliminary injunction tdwo of the individualChestnut Ridg®laintiffs, but dismissed the
claims brought by the oth€@hestnut Ridg®laintiffs, determining thahey lacked standing.
(Id. 19 65, 67 (citing/illage of Chestnut Ridge v. Town of Ramdgo. 04-1686 (N.Y. Sup. Ct.
Aug. 2, 2005)).)See also Chestnut Ridge 953 N.Y.S.2d at 81. The preliminary injunction
lapsed because ti@hestnut Ridg®laintiffs who were granted ¢hinjunction failed to post the
necessary financial undertakiregyd Kiryas Radin was complétéhereafter. (Defs.’ 5691 68—

69; Pls.” Counter 56.1 1 69.)
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On August 14, 2007, upon appeal of Judgeohdii’'s decision, the New York State
Appellate Division, Second Department (“Secongh&ément”) held, inter alia, that all four
Villages—Wesley Hills, Montebello, ChestriRidge, and Pomona—hathnding to challenge
the ASHL, and that Wesley Hills had stamglito challenge Kiryas Radin. (Defs.’ 5@ X0
(citing In re Vill. of Chestnut Ridge v. Town of Ramapél N.Y.S.2d 321, 333 (App. Div.

2007) ("*Chestnut Ridge€’)).) The court held that the Vdges had “established a basis for
legitimate concern . . . that the development permitted by the [ASHL] [would] have a substantial
detrimental effect on the roads in their commyrtiteir shared water supply and sewer systems,
and the character of their neighborhoodgl” { 71 (quotingChestnut Ridge, B41 N.Y.S.2d at

338 (first and second alterations in originalpyt that only Wesley Hills had “alleged any such
interest in the [Nike &] plan application,’Chestnut Ridgé 841 N.Y.S.2d at 339 (noting that

“[t]he Villages have established a demonstratéerest in the potential environmental impacts of
the adult student housing lawh(ernal quotatiomarks omitted)¥. Based on that finding, Judge
Nicolai issued another injunction on Sepbenl11l, 2007, prohibiting, inter alia, occupation of
Kiryas Radin. (Defs.’ 56.Y 72 (citingVillage of Chestnut Ridg2008 WL 4525753, at *5).)

In the interim, in December 2005, YCC conwvayke deed for the Nike Site to Mosdos;
Mosdos was added as a party in @eestnut Ridgéction for that reaso, at Judge Nicolai's
direction, on September 26, 2007Td. (1 4, 73-75, 81.Bee also Villagef Chestnut Ridge

2008 WL 4525753, at *5 (desbing this process)’ In its Answer, Mosdos included several

°® On April 2, 2009, the New York Court of Appeals denied@hestnut Ridge
Defendants’ request for leave to appesde Village of Chestnut Ridge v. Town of Ramapé
N.E.2d 1072 (N.Y. 2009).

10 As discussed below, Mosdos’s ownershiphef Nike Site has beearalled into question
in related cas®osdos Chofetz Chaim Inc. v. RBS Citiz&ts, 12-CV-7067 (S.D.N.Y. filed
September 9, 2012). (Pls.” Counter 56.1 § 14.)
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counterclaims, alleging that by filing ti@&hestnut Ridgéction, theChestnut Ridg®laintiffs
violated its civil rights. If. § 78;see alsaCounterclaims 1 368-94.) Mosdos removed the case
to federal court on October 16, 2007, but the g#is successfully sought a remand from this
Court on September 30, 2008. (Defs.’ 56.1 | &k also Village of Chestnut Ridg@e08 WL
4525753, at *1 (remanding case).

On December 8, 2009, Judge Nicolai dismissedCtiestnut Ridg@laintiffs’ ASHL
claims, but held, inter alia, that Ramapo’s esviof the Nike Site violated SEQRASé&eDefs.’
56.111 87-96.) Judge Nicolai found that Ramapofaddd to take the iuired “hard look” at
several areas of environmental concern, includomgmunity character, tifec, sewer, and water
impacts, and made insufficient, conclusstgtements in its negative declaratiotd. {f 87-92.)
See also Mosdos Chofetz Chaim Inc. v. Village of Wesley HillsF. Supp. 2d 568, 579
(S.D.N.Y. 2010) (Mosdos ) (discussing this opinion)On appeal, on October 17, 2012, the
Second Department dismissed @lgestnut Ridgéction in its entirety, finding that while the
lower court properly dismissed the ASHIlarhs, it incorrectly ruled that Ramapo’s
environmental review of Kiryas Radin violated SEQRA. (Defs.’ 3. 84-96 (citingChestnut
Ridge I, 953 N.Y.S.2dat 84).) The ruling did not addseMosdos’s counterclaims, however.

C. Federal Court History

On January 8, 2008, Plaintiffs commenced dmadn this Court against the Villages,
contending, as Mosdos did in its counterclaims, thaCtiestnut Ridgéction violated their
civil rights. (Defs.’ 56.111 6—7, 82see alscCompl.(Dkt. No. 1).) Plainffs alleged that the

Villages engaged in “[d]iscriminaty conduct in application of ¢hlaw regarding religious uses

1 The case was previously removed to federal court, and remanded back to state court, in
2004. See Village of Chestnut Ridg©08 WL 4525753, at *2.

12



within . . . Ramapo.” (Compl. §1.) On Mar81, 2010, this Court granted Defendants’ Motion
To Dismiss the Complaint, without prejudi¢mding that the claims filed by the Mosdos
Plaintiffs should have been brought as compylsounterclaims under Federal Rule of Civil
Procedure 13 in th€hestnut Ridgéction, but granting leave to amend the Complaint. (Defs.’
56.111 83-85).See also Mosdos T01 F. Supp. 2dt590, 592-93. In dismissing the
Complaint, the Court also found that ikestnut Ridgéction was protected by the First
Amendment under thidoerr-Penningtordoctrine, subject to limitaons imposed by the Equal
Protection Clause of tHeourteenth AmendmentSee Mosdos 701 F. Supp. 2d at 602. The
Court explained that Defendants’ immunity unthex doctrine could be &gated, and Plaintiffs’
claims could survive, if Plaintiffs alleged, witbference to similarly-situated comparator sites,
that Defendants used environmental concermseas pretext for singling out the Nike Site
because of its associationtlvthe Hasidic communitySee idat 603—604.

On June 3, 2010, Plaintiffs filed the instant Amended Compla8geAm. Compl.) On
September 26, 2011, the Court granted Defenddagion To Dismiss the Amended Complaint
in part, dismissing all claims brought by the Mos@msd YCC, who was a Plaintiff at the time),
all claims brought by the Individu&laintiffs against the Individu®efendants in their official
capacities, all claims challenging the Villages’ zoning regulations and laws (which were newly
alleged in the Amended Complaint), and allmisiagainst Pomona and Pomona officials based
on the New York State Constitutiokee Mosdos IB15 F. Supp. 2d 679, 711.

On December 5, 2012, Mosdos removedGhestnut Ridgéction, consisting at that
time of only the counterclaims thistosdos interposed. (Defs.’ 561 17, 97see alsdNo. 12-
CV-8856 Notice of Removal.)) Discovewas completed in January 201&eél etter from

Michael D. Zarin, Esq., to Court (Jan. 13, 20@@kt. No. 94) (acknowledging the completion of

13



fact discovery).) In the interim, the 2008 Action &itkestnut Ridgéction were consolidated

on consent. Seeletter from Joseph J. Haspel, E2q.Court (June 5, 2013) (acknowledging
consolidation of the cases without opposition) (No. 12-CV-8856 Dkt. NseB)alsdefs.’

56.1  17¥ The Court thereafter hellpre-motion conference on February 11, 2014, and set a
schedule for motions for summary judgmeredOrder (Dkt. No. 96).) After granting three
extensionsgeeDkt. Nos. 97-99), the Parties filed th&lotions for Summary Judgment and
associated documents on May 9, 2014. (Dkt. Nos. 10113 Tthe Parties filed opposition
materials on June 20, 2014, (Dkt. Nos. 114-1264{l replies on July 11, 2014, (Dkt. Nos. 127—
129). On February 6, 2015, the Court ordesepplemental briefing from Defendants on
whether Mosdos should be granted leave teraimts counterclaims, (Dkt. No. 131), which
Defendants submitted on February 13, 2015, (Dkt. No. 132). On the same day, the Court ordered
a response from Mosdos on the same issue, (Ikt133), which Mosdos filed on February 23,
2015, (Dkt. No. 134). The Court held oral argument on March 5, 28d&Dkt. No. 130

(calendar notice)), and on March 17, 2015, ordered additional briefing from the Parties on the
issue of whether Defendants had notice of the existence ofnceotaparator sites, (Dkt. No.

138). The Court granted two ertgons to the briefing deadline, (Dkt. Nos. 137, 139), and the

Parties submitted their letter briefsresponse on March 25, 2015, (Dkt. Nos. 140-41).

12The Court also remanded a contempt otdéNew York Supreme Court on December
6, 2013. HeeNo. 12-CV-8856 Dkt. No. 34).

13 Due to a docketing error, Plaintiffsfited their Rule 56.1 Statement on May 10, 2014.
(Dkt. No. 113.)
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Il. Discussion

A. Standard of Review

Summary judgment is appropriate where the movant shawstktere is no genuine
dispute as to any material fact and the movaantgled to judgment as matter of law.” Fed.
R. Civ. P. 56(a)see also Psihoyos v. John Wiley & Sons, '8 F.3d 120, 123-24 (2d Cir.
2014) (same). “In determining whether sumynadgment is appropriate,” a court must
“construe the facts in the lightost favorable to the non-moving party and . . . resolve all
ambiguities and draw all reasonable inferences against the mo#otv. Omya, In¢.653
F.3d 156, 164 (2d Cir. 2011) (internal quotation marks omittes;also Borough of Upper
Saddle River. v. Rockland Cnty. Sewer Dist. Ndldl 07-CV-109, 2014 WL 1621292, at *12
(S.D.N.Y. Apr. 22, 2014) (samepdditionally, “[i]t is the movant burden to show that no
genuine factual dispute existsVt. Teddy Bear Co.. v. 1-800 Beargram ,(37.3 F.3d 241, 244
(2d Cir. 2004)see also Aurora Commercial Corp. v. Approved Funding Colp. 13-CV-230,
2014 WL 1386633, at *2 (S.D.N.Y. Ap9, 2014) (same). “However, when the burden of proof
at trial would fall on the nonmovingarty, it ordinarily is sufficient for the movant to point to a
lack of evidence to go to the trief fact on an essential elemaf the nonmovant’s claim,” in
which case “the nonmoving party must come fargvwith admissible edence sufficient to
raise a genuine issue of fact for tii@lrder to avoid summary judgmentCILP Assocs., L.P. v.
PriceWaterhouse Coopers LLP35 F.3d 114, 123 (2d Cir. 2013) (alterations and internal
guotation marks omitted). Further, “[t]o surgia [summary judgment] motion . . ., [a non-
movant] need[s] to create more than a ‘rpbtesical’ possibility that his allegations were
correct; he need[s] to ‘come forvaawith specific facts showing that there is a genuine issue for

trial,” Wrobel v. County of Eri€g92 F.3d 22, 30 (2d Cir. 2012) (emphasis omitted) (quoting
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Matsushita Elec. Indus. Co.. v. Zenith Radio Co#@5 U.S. 574, 586—-87 (1986)), and “cannot
rely on the mere allegations orrgials contained in the pleading$Valker v. City of New York
No. 11-CV-2941, 2014 WL 1244778, at *5 (S.D.NMar. 26, 2014) (internal quotation marks
omitted).

“On a motion for summary judgment, a factaterial if it might affect the outcome of
the suit under the governing lawRoyal Crown Day Care LLC Rep't of Health & Mental
Hygiene of City of N.Y746 F.3d 538, 544 (2d Cir. 2014) (internal quotation marks omitted). At
summary judgment, “[t]he role die court is not to resolve dispdtissues of fact but to assess
whether there are any factussues to be tried.'Brod, 653 F.3d at 164 (internal quotation marks
omitted);see also In re Methyl Tertiary Butyl Ether (“MTBE”) Prods. Liab. LitigiDL No.

1358, No. M21-88, 2014 WL 840955, at *2 (S.D.N.Y.iM3, 2014) (same). To facilitate such
action, “[a] plaintiff opposing anotion for summary judgment must lay bare his proof in
evidentiary form and raise an issudat sufficient to send to the jury¥Veiss v. La Suisse,
Société D’Assurances Sur La V93 F. Supp. 2d 397, 408 (S.D.N.Y. 2003) (internal quotation

marks omitted). A court’s goal should, accordindle “to isolate and dispose of factually
unsupported claims.”Geneva Pharm. Tech. Corp. v. Barr Labs. I886 F.3d 485, 495 (2d
Cir. 2004) (quotingCelotex Corp. v. Catretd77 U.S. 317, 323-24 (19863ge also Schatzki v.
Weiser Capital Mgmt., LLANo. 10-CV-4685, 2013 WL 6189464t *14 (S.D.N.Y. Nov. 26,
2013) (same).

B. Analysis

1. Plaintiff's Rule 56.1 Statement

The facts laid out above are primarily ded from Defendants’ Rule 56.1 Statement and

Plaintiffs’ Counter Rule 56.1 Statement. The Court relies on these documents to determine the
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undisputed facts because Plaintiffs’ 56.1 Staténsemlmost entirely based on the May 9, 2014
Affirmation of A. Zaks (“Zaks Affirmation”), §eeDefs.” Mem. of Law in Opp’n to PIs.” Mot.

for Summ. J. 2 n.4 (“Defs.” Opp’'n”) (Dkt. No. 11@)oting that 27 of 38 staments in Plaintiffs’
56.1 Statement cite to the Zaks Affirmatiow}ich is largely inadmissible for the following
reasons?

Defendants assert that A. Zaks lacks perskmawledge of several statements in his
Affirmation. (See id2 (citing Aff'n of A. Zaks (“A.Zaks May Aff'n”) 11 7-10 (discussing the
motivation for the incorporation of the Villagl 1 12 (describing the Villages’ 2001 position
that changes in zoning would cause water sgedand increases iraffic), 17 (explaining
that the Villages “were notified asterested municipalities” aboagrtain comparator projects),
1 18-24 (discussing characteristics of certain comparator prof&s)(explaining the
motivation for the Villages’ “campaign to deft and block” RamapoBomprehensive Plan),

1 35 (explaining the motivation for Ramapodoation of the ASHL), 1 37-38 (contending that
the Villages brought th€hestnut Ridgéction to prevent the expansion of the Orthodox and

Hasidic communities), 11 40-52 (discussing the matitw for the incorporation of each Village,

14 Certain statements contained in Plaintifi§.1 Statement also lack citations to any
evidence in violation of Locd&ule 56.1(d) and Federal RuéCivil Procedure 56(c)See Baity
v. Kralik, — F. Supp. 3d —, 2014 WL 5010513, at *1 (S.D.N.Y. Sept. 30, 2014) (finding
statements “lack[ing] citations to adssible evidence” to violate these rulad);at *3
(disregarding facts “not supged by citations to admiss@kvidence in the record’3ge also
Holtz v. Rockefeller & Co258 F.3d 62, 73—74 (2d Cir. 2001) (exiping that where there are
no citations to admissible evidence, or tited materials do n&upport the purported
undisputed facts in a party’s Rule 56.1 startnthose assertions may be disregarded).
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and the alleged conduct of each Village in térgethe Hasidic community) (May 9, 2014) (Dkt.
No. 112).§°

After reviewing the record, th€ourt finds that Plaintiffs hae not established that A.
Zaks has personal knowledge of these statemé&msexample, without evidence indicating
otherwise, the Court is skeptical that A. Zak&miliar with the motivation behind Defendants’
actions, both in incorporating the Villages and in filing @feestnut Ridgéction, given that he
did not attend Village meetingehile either was occurring.SeeDefs.’ Decl. Ex. M (A. Zaks
Dep. Tr.), at 128 (*Q. Now, did you attend angetings of the villages named in the amended
complaint? A. | don't believedttended the villages’ meetingser se. But | believe | did see
one meeting in a village.”). While the Court does not doubt that A. Zalkgare of at least
some of the assertions in his Affirmationeytremain inadmissible if not based on personal
knowledge.See Payne v. Huntington Union Free Sch. D&t9 F. Supp. 2d 273, 279 (E.D.N.Y.
2002) (“Merely being ‘aware’ of purported faas a far cry from having . . . personal
knowledge.”);Thomas v. Stone Container Cor@22 F. Supp. 950, 957 (S.D.N.Y. 1996)
(finding the plaintiff's affidawt asserting that he understooguwrported fact to be true was
insufficient to create an issuefafct). Therefore, and given Pl#ifs’ failure to respond to this
argument in their Reply, the Couwvtll not consider these portiomd the A. Zaks Affirmation.
See DiStiso v. Cook91 F.3d 226, 230 (2d Cir. 2012)W]here a party relies on
affidavits . . . to establish facts, the stagers ‘must be made on personal knowledge, set out
facts that would be admissibleénidence, and show that the affiant . . . is competent to testify

on the matters stated.” (quoting Fed. Rv.(R. 56(c)(4)) (citing Fed. R. Evid. 6025ellers v.

15 As Defendants point out, much of the Affiation appears to simply restate portions of
the Amended Complaint.SgeDefs.” Opp’n 4 (arguing that tHeabbi A. Zaks Affirmation is
“essentially . . . a ‘cut ahpaste’ of the allegations in the Complaint”).)
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M.C. Floor Crafters, Ing,842 F.2d 639, 643 (2d Cir. 1988) (“Rule 56 requires a motion for
summary judgment to be supported withidavits based on personal knowledgeBgity v.
Kralik, — F. Supp. 3d —, 2014 WL 5010513 *at(S.D.N.Y. Sept. 30, 2014}isregarding
“statements not based on [the]l§ntiff's personal knowledge”)Flaherty v. Filardi No. 03-
CV-2167, 2007 WL 163112, at *5 (S.D.N.Y. Jan. 2807) (“The test for admissibility is
whether a reasonable trief fact could believe the witse had personal kndedge.” (internal
guotation marks omitted)Xigmund v. Fosterl06 F. Supp. 2d 353, 356 (D. Conn. 2000) (noting
that “[a]n affidavit in which the plaintiff mehg restates the conclusory allegations of the
complaint” is insufficient to suppod motion for summary judgment).

Second, Defendants argue that the portiothefA. Zaks Affirmation about whether
certain comparator sites are similar to the Nsiie is inadmissible ashelpful lay testimony.
(SeeDefs.” Opp’n 4 (citing A. Zaks May Aff'n 120-24).) Given, again, & Plaintiffs do not
respond to this argument in their Reply, and Blaintiffs have failed to proffer evidence, or
even suggest, that A. Zaks has sufficient expettiffer an opinion as to the similarity of
development sites, the Court will not consitles portion of the AZaks Affirmation. See
Lightfood v. Union Carbide Corpl110 F.3d 898, 911-12 (2d Cir. 1997) (holding lay opinion
inadmissible if it does not help the fact-finder “to understand itress’ testimony or to decide
a fact a fact in issue” iing Fed. R. Evid. § 701(b)Adams v. City of New YQrR93 F. Supp. 2d
306, 324 (E.D.N.Y. 2014) (same).

Third, Defendants argue thatrtaén aspects of the A. Zakdfirmation are hearsay.Sge
Defs.” Opp’'n 5-6.) These include A. Zaks’ staient that he “persolyheard the Villages’
counsel,” who is not a defendant in this cdagjculate that litigatbn would slow down the

process [of developing the Nike Site], and thesemuences would beaththe project ‘would go
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away,” (A. Zaks May Aff'n 1 39), and A. Zakseference to the half-page affirmation of
Leonard Perles, which is attached to the A. Zaftismation, in which Perles says that he heard
Wesley Hills Village Attorney Frank Brown (“Browi’who also is not a Defendant in this case,
say it would be a “catastrophe’™ if a Hasidf@shiva purchased, and biwon, certain property in
Wesley Hills, {d. 1 51). Once again, Plaintiffs do notpesd to this argumemt their Reply.

A. Zaks does not reference the first stateimi@nthe truth of the matter asserted—that
litigation would actually delay del@ment on the Nikei—Dbut rather cites for the fact that
the statement was made, presumably as evidence that Defendants intended tGhestioé
RidgeAction to undermine Kiryas RadinS¢eA. Zaks May Aff'n | 37 (asserting, two
paragraphs before the statement in question;ttaigoal of the Villages [was] to prevent the
spread of the Orthodox and Hasidiommunities”).) The Court thefiore finds that this portion
of the A. Zaks Affirmation is not hearsageeFed. R. Evid. 801(c)(2)5pector v. Experian Info.
Servs. InG.321 F. Supp. 2d 348, 353-54 (finding statementise plaintiff's affidavit to “not
[be] hearsay because they [were] relied on ongvadence of what was said or reported to [the]
plaintiff, [and] not as evidence of the truth ofyastatement . . . made”). By contrast, A. Zaks
refers to the statement of Leonard Perles fertithth of the matter asserted, namely that Brown
said what Perles claims he said, and so thet®@alimot consider that portion of the A. Zaks
Affirmation because it is inadmissible hears&ee Amnesty Am. v. Town of W. HartfG@il
F.3d 113, 131 n. 12 (2d Cir. 2004) (noting thatrdistourt was free tdisregard hearsay
statements in affidavits in considering a summary judgment moBaomjngton Coat Factory
Warehouse Corp. v. Esprit De Corgg9 F.2d 919, 924 (2d Cir. 1985) (noting that the party
opposing a motion for summanyggment cannot rely on inaissible hearsay evidence);

Crippen v. Town of Hempsteado. 07-CV-3478, 2013 WL 128340t *11 (E.D.N.Y. March
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29, 2013) (“[ljlnadmissible hearsay cannot raiseabke issue of fact $ficient to defeat a

motion for summary judgment.”’rliernal quotation marks omittedijentury Pac., Inc. v. Hilton
Hotels Corp, 528 F. Supp. 2d 206, 217 (S.D.N.Y. 200Wt{(ng that a court may disregard
“portions of an affidavit that are not based upon the affiant's personal knowledge or contain
inadmissible hearsay”iff'd, 354 F. App’x 496 (2d Cir. 20095.

2. Qualified Immunity

As the Court determined Mosdos ] the filing of theChestnut Ridgéction is protected
activity under the First Amendment rigiat petition by application of thidoerr-Pennington
doctrine, which, drawing on two Supreme Courttamt cases, provides that “litigation[,] as
well as concerted efforts incident to litigation[,] ynaot serve as a basis for an antitrust claim.”
See Mosdos 701 F. Supp. 2d at 593-602 (quotiiga Optique, Inc. v. Contour Optik, Inc.,
No. 03-CV-8948, 2007 WL 4302729, at *2 (S.D.N.Ye® 7, 2007)). The Court extended this
doctrine, as courts in other fedecacuits have done, to the divights claims at issue her&ee
id. at 595-97. Accordingly, Defendants are entitedualified immunity from liability for any
civil rights violations stemming ém their filing ofthat action.See idat 604. While the Court
determined that th€hestnut Ridgéction did not fall under the “sham exception”Noerr-
Penningtonid. at 602-03, it held that Plaintiff®ald nonetheless overcome Defendants’
immunity by showing that they actexhconstitutionally in bringing thEhestnut Ridgéction,
namely by proving that in doing so, thephted of the Equal Protection Clausee id.at 603—

04; see also Mosdos,I815 F. Supp. 2d at 688 (noting thatdefeat Defendants’ qualified

18 For the same reason, A. Zaks cannot oglyhe affirmation of Noel Blackman, which
he references in, and attaches to, his second Affirmati®eeA( Zaks June Aff'n 19.) Though
the Perles and Blackman affirmations may be adiie on their own, Plaintiffs do not cite them
in support of their 56.1 Statement.
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immunity, and to render Plaintiffs’ claims “actidya, Defendants must have selectively chosen
to bring suit regarding the Nike Site whileating other similayl situated properties
differently”). Plaintiffs mustherefore establish an issuenséiterial fact as to whether
Defendants committed an Equal Protection violatioarder to proceed to trial, and the Court
accordingly considers Plaintiffs’ Equal-Pection-based 8§ 1983 claims together with
Defendants’ qualified immunity defense.

The Court inMosdos lldefined the governing standdad Plaintiffs’ Equal Protection
claims as follows:

To establish a denial of equal proteatibased on selectiveeitment, Plaintiffs
must allege that: “(1) . . . comparedtiwothers similarly situated, [they were]
selectively treated, and (2) the selective treatment was motivated by an intention to
discriminate on the basis of impermissibtasiderations, such asce or religion,

to punish or inhibit the exercise of comstional rights, oy a malicious or bad
faith intent to injure the personZahrav. Town of Southo)d8 F.3d 674, 683 (2d.
Cir. 1995) (internal quotation marks omittedge also Abel v. MorabitdNo. 04-
CV-7284, 2009 WL 321007, at *4 (S.D.N.Y. Feb. 10, 2009) (citiagen Assocs.

v. Inc. Village of Mineola273 F.3d 494, 499 (2d Cir. 2001)). “A showing that the
plaintiff was treated differently compared to others similarly situated” is a
“prerequisite” and a “threshold matted a selective treatment clain€hurch of

the Am. Knights of the Ku Klux Klan v. Ker@66 F.3d 197, 210 (2d Cir. 2004).

Mosdos 1] 815 F. Supp. 2d at 692 @lations in original)see also United States v. Stew&a@0

F.3d 93, 121 (2d Cir. 2009) (explaining that, tocaed on an equal protection claim, a plaintiff
must plead and prove (1) that he or she “waatéd differently from other similarly situated
individuals”; and (2) that “sucdifferential treatment was based on impermissible considerations
such as race, religion, intent tthibit or punish the exercise abmstitutional rights, or malicious

or bad faith intent to injure [the ptiff]” (internal quotation marks omitted)Mosdos 1] 815 F.
Supp. 2d at 686 (“Thus, to plead destive petitioning claim in theastant action, Plaintiffs must

allege both: (1) that they were selectively treateahpared to others similarly situated; and (2)
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that the selective treatment was motivated bintemtion to discriminate based on impermissible
considerations, such as religion."The Court will take up eagbrong of the standard—
similarly-situated comparator sitaad discriminatory motivation—in turn.

a. Initial Matters

Two initial matters require thedDrt's attention before turning to whether Plaintiffs have
met their evidentiary burden on their Equal ProtecGtause claims. FirsBlaintiffs argue that,
in light of Fortress Bible Church v. Feing94 F.3d 208 (2d Cir. 2012), the Court need not
reach the heart of their Equal Protectioa3e claims. (Pls.” Mem. 51 (“Unddtdrtress
Bible], it seems patently clear that whether theme comparables to the Villages, or not, the
Villages should be liable for their inappropriatge of SEQRA.”); Pls.” Mem. of Law in Opp’'n
to Defs.” Mot. for Summ. J. (“Pls.” Opp’n’5 (Dkt. No. 116) (“[T]he Mosdos Claimants
maintain that in light oFortress Bible the Court need not reach tissue of whether or not the
comparators are comparable”).) Plaintiffs argue foatress Biblestands for the proposition
that because the concerns that purportedly motivatedtastnut Ridgéction are land-use
issues, rather than “true” environmental issiEfendants were not entitled to rely on SEQRA
to challenge Kiryas Radin at allSéePls.” Mem 50-51see alsdls.” Opp’n 7-8.) The Court is
unpersuaded.

In Fortress Bible the Second Circuit held thathen a statutorily mandated
environmental quality review pecess,” in that case, SEQRAgtses as a vehicle to resolve
zoning and land use issues, the decision issued constitutes the imposition of a land use regulation
as that term is defimein RLUIPA.” 694 F.3cat 218. On this basis, the court found that the
defendant town violated RLUIP#When it initiated a SEQRA wvéew process for a proposed

church that was allegedly motivatpdmarily by traffic concernsid. at 217-18. In this sense,
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and as discussed in further detail below m ¢bntext of Plaintiff's RLUIPA counterclaims,
Fortress Biblespeaks to when SEQRA review conggtithe implementation of a land use
regulation under RLUIPA. The case does notdat# if or when the use of SEQRA, either
directly or by virtue of suingnother municipality to implemeitt violates the Equal Protection
Clause or has any effect on a defend@agialified immunity. Further, ikortress Bible the
district court had previously found that the deferidawn used traffic aocerns as a pretext for
initiating SEQRA review, thus violating RLUIPAd. at 218, 221. This Court has not yet made
any such finding about the enmimmental issues Defendants’ idiéad, though it is worth noting
that this Court previolg found that Defendants’ lawsuit was not a “shaMgsdos ] 701 F.
Supp. 2d at 602, and the Second Departmentrdeted that Defendants’ concerns were
sufficiently meritorious to establish standittgsue Ramapo for failure to follow SEQR%ee
Chestnut Ridge B41 N.Y.S.2d at 338339 (noting that thidages had “establish[ed] a basis for
legitimate concern . . . that the development permitted by the [ASHL] will have a substantial
detrimental effect on the roads in their commyrtiteir shared water supply and sewer systems,
and the character of their neighborhoods,” but timdy Wesley Hills “alleged any such interest
in the [Nike Site] plan applicatiof” Plaintiffs citeno other case law in support of their claim.
Accordingly, becausEortress Bibleaddresses RLUIPA and nibie Equal Protection Clause,
and because the Court has not made a detation about the merits of Defendants’
environmental concerns, the Court will consitter merits of Defendants’ qualified-immunity-
based defense.

Second, Defendants argue that they did‘mbéntionally” bring suit against Mosdos
because the New York Supreme Court requihad Mosdos be added as a party toGhestnut

RidgeAction. (SeeDefs.” Mem. of Law in Supp. of Mofor Summ. J. (“Defs.” Mem.”) 10 (Dkt.
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No. 105).) Plaintiffs respond by noting that 84los was harmed, and became involved in the
litigation, when “the Villages requested and received a TRO enjoihengomplet[ion] [of]
construction of . . . Kiryas Radin.” (Pls.” Blg Mem. of Law in Supp. of Mosdos Claimants
Mot. for Summ. J. 7-8 (“PIsReply”) (Dkt. No. 127).)

The Court agrees with Plaintiffs. EverMibsdos was not initially a party to the
litigation, it is the carent owner of the Nik&ite, the developmenf which was allegedly
stymied by theChestnut Ridgéction. Moreover, after Mosdos ig@d control of the Nike Site
and was added to tlghestnut Ridgéction, Defendants intentionallyontinued the suit, and
thus at that time acted with thequisite intent against MosdoSee Brown v. City of Oneonta,
221 F.3d 329, 337 (2d Cir. 1999) (notithat “[t]here are several ways for a plaintiff to plead
intentional discrimination,” and &t he must simply “allege thatgovernment actor intentionally
discriminated against him”gf. Harris v. City of New Yorki86 F.3d 243, 249 (2d Cir. 1999)
(“[T]o advance a continuing violation claim aapitiff must point tchis disparate treatment
stemming from a continuous practice of intentional discrinamai). Thus, Mosdos’s Equal
Protection claim does nédil on this narrow ground.

b. Similarly-Situated Comparator Sites

To prevail on their Equal Protection claimsaiRtiffs must show that similarly-situated
development projects (the “Comparator Sites”) wesated differently, i.e., that Defendants did
not file suit alleging that the environmental review of the Comparator Sites was insufficient

under SEQRA The Court irMosdos lldiscussed the standardapply to whether the

17 Defendants argue that thedividual Plaintiffs must allge individual comparators,
(Defs.” Mem. 9;see alsd?omona’s Mem. of Law in Supp. of Mot. for Summ. J. 2, 6 (Dkt. No.
107)), contending that if the Court determinegyticould rely on institutional comparators, it
would “open up a floodgate” to Equal Protectiomghtion, (Defs.” Mem. 9). Plaintiffs respond
by noting that the Court previdysheld that the Individual Rintiffs had standing “based upon
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Comparator Sites are sudiently similar to Kiryas Radin. Found that because Plaintiffs’ Equal
Protection claims are based on alleged discratary SEQRA litigation, the proper standard to
apply in determining whether the Comparator Saessimilarly situated to Kiryas Radin is “less
stringent” than the standard thabuld apply if Plaintiffs had siply alleged that Defendants had
no rational reason for their disparate treatmémbsdos I] 815 F. Supp. 2dt 696. Accordingly,
the Court found that it had to determine, at theéiomato dismiss stage, ‘mether Plaintiffs ha[d]
adequately alleged that anytbeir . . . proffered comparatdgmgas] similarly situated in all
material respects [such] that a prudent pevsould think [it] [was]roughly equivalent.”ld. at

69718

their connection to [Kiryas Radin], and theiiirgeinjured based on upon their inability to pursue
their vocations as a result oetVillages’ actions.” (Pls.” Opp’6.) Certainly, a plaintiff can
have standing, yet fail to state a claiBee, e.g., Torch Liquidating Trust ex rel. Bridge Assocs.
L.L.C. v. StockstiJl561 F.3d 377, 384 (5th Cir. 2009) (though [the] plaintiff has standing, it
fails to state a claim for which the court may gnatief.”). Here, however, if Mosdos is able to
demonstrate disparate treatmengntihe Individual Plaintiffs ab have a disparate treatment
claim because their injury stems from the saxmeduct directed at Kiryas Radin, namely the
Chestnut RidgAction. Moreover, alleging individualomparators would be merely an
academic exercise: if the Comparator Sites arecseffiily similar to Kiryas Radin, then there are
individuals who use those sites wai@ likewise similarly situateid the Individual Plaintiffs.
Nonetheless, the Court declines to decideisisise now because it finds below that Plaintiffs
have failed to present sufficient evidence to rarséssue of material fact as to whether the
Comparator Sites are sufficignsimilar to Kiryas Radin.

18 To satisfy this less-demanding test ie 8elective enforcement context, Plaintiffs
“must identify comparators [that] a prudent mersvould think were roughly equivalent[, but]
Plaintiff[s] need not show an exact correlation between [themselves] and the comparators.”
Abel 2009 WL 321007, at *5 (citationltarations, and internal quotation marks omitted). Put
another way:

The test is whether a prudent persawmking objectively at the incidents, would
think them roughly equivalent and the pgitaists similarly situated. Much as the
lawyer's art of distinguishing cases,ethrelevant aspects’ are those factual
elements which determine whether @asd analogy supports, or demands, a like
result. Exact correlation is neither likaty necessary, but the cases must be fair
congeners. In other words, appé®uld be compared to apples.
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While the question of whether twprojects “are similarly siated is [generally] a factual
issue that should be submitted to the jubydrlen Assocs.273 F.3d at 499 n.2, the Court may
“properly grant summary judgment where it isai that no reasonable jury could find the
similarly situated prong metjtl. Thus, as the Court explainedN¥osdos 1] “at the summary
judgment stage of selective enforcement claoosyts ask whether[,] based on the evidence, a
reasonable jury could conclude that the gl#iand the proposed comparators are similarly
situated.” Mosdos 1] 815 F. Supp. 2dt 697-98see also Salahuddin v. Goortb7 F.3d 263,
282 (2d Cir. 2006) (*On a motion for summauggment, unlike on a motion to dismiss, [the
plaintiff] must actually point to record evideniceating a genuine dispute as to those specific
facts.” (citation omitted)). While the Second Citduas “yet to decide the precise outlines of
what it takes to be a valid comparatortiird Church of Christ, Scieist, of N.Y.C. v. City of
New York 626 F.3d 667, 669 (2d Cir. 2010), it is At#fs’ burden to provide evidence
establishing similaritysee Howard v. City of New Yoiko. 12-CV-933, 2013 WL 6925088, at
*9 (S.D.N.Y. July 3, 2013) (explaining that]lie plaintiff bearghe initial burden of
demonstrating” sufficient similaritygdopted in relevant part bi3014 WL 84357 (S.D.N.Y. Jan.

6, 2014)aff'd — F. App’x —, 2015 WL 895430 (2d Cir. Mar. 4, 2018).

T.S. Haulers, Inc. v. Town of Riverhedd0 F. Supp. 2d 455, 463 (E.D.N.Y. 2002) (internal
guotation marks omitted}ee also Tasadfoy v. Ruggie8®5 F. Supp. 2d 542, 552 (S.D.N.Y.
2005) (same)Estate of Morris ex rel. Morris v. Dapolit@97 F. Supp. 2d 680, 686 (S.D.N.Y.
2004) (“To be similarly situatk the persons with whom pldiiti compares [itself] must be
similarly situated in all material aspectsxact correlation, howeves neither likely nor
necessary([;] the test is whether a prugerson would think them roughly equivalent.”
(citations, alterations, and internal quotation marks omitt&#njyn Dev. Corp. v. Inc. Village
of Lloyd Harbor 51 F. Supp. 2d 255, 264 (E.D.N.Y. 1999) (same).

19 Because “RLUIPA . . . codified existirijee Exercise, Establishment Clause, and
Equal Protection rights against stsiand municipalities that drsminated against religious land
use,”Chabad Lubavitch of Litchfiel@nty., Inc. v. Litchfilel Historic Dist. Comm'n768 F.3d
183, 198 (2d Cir. 2014) (alterations and intequadtation marks omitted), RLUIPA case law
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Kiryas Radin, now fully operational, is asidential complex containing an educational
building and 12 accessory, multi-story residertiigldings which collectively contain sixty
residential units at a density of 12.8 units per acre. (Defs.'{b615; Pls.” Mem. 10.) The non-
residential areas include “a synagogue, study helhssrooms, a library/Talmudic research
center, [and] a ritual immersidoath.” (Pls.” Mem. 10.) Thdevelopment sits on a two-lane
“collector road” of low-to-moderate capacity andresidential character, at least in major part,
and is approximately one mile from theanest commercial development. (Defs.” 51118,
120.) Itis surrounded by a low+algty residential district congisg, at least in major part, of
single family homes built on individual lots, aisdadjacent to a school which does not have on-
site housing. 1¢l. 11 49-50, 117, 119, 12%°)

Plaintiffs contend that Defendants challeddiryas Radin, but failed to challenge
similarly-situated projects, namely six Compar&sites: Airmont Gardens, Retreat at Airmont
(a.k.a. Pulte Homes), Salvationmy, Sycamore Crest, Avalon at Crystal Hill, and Montebello
Commons. I¢l. 17 106-107, 112) Defendants admit that they did not commence litigation to

challenge any of the Compara®ites. (Defs.’ Counter 56.1 § 37.)

defining “similarly situated” under the law’s equal terms provision is relevant to Plaintiffs’ claim
here.
20 plaintiffs allege that there are five otlsghools, “a commerci&itchen that serves
7,000 students of the East Ramapo School Distrmyramercial mulching and tree service, and
a large storage building” withione half mile of the Nike Site(Pls.” Counter 56.1 { 49.)

21 plaintiffs originally set forth eight compators, but the Court dismissed two of those
comparators as dissimilaBee Mosdos IB15 F. Supp. 2d at 703.

22t is not clear from the record whesxactly, the Comparator Sites were built.
However, Plaintiffs allege that Airmont Gambk was built in 2003, Retteat Airmont was built
in 2002, and Salvation Army was built in 1997, with additions completed in 2007. (Am. Compl.
11 52(a)—(c).)
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Defendants retained Frank S. Fish (“Fisbf’YBFJ Planning” as an expert to compare
Kiryas Radin to the Comparator Sites acaagdo the “(1) surrounding land use and built
context, (2) transportation, af@l) zoning” of the half-milearea around each site. (Defs.’ 56.1
11 108, 113.) Surrounding land use andtloontext refers to “the #&gal use of land within the
[s]tudy area,” transportation “looks at the rag@tem serving the area,” and zoning “includes
not only [that of] the particulasite,” but also the zoning diie rest of th study area.Id. 1 114.)
Fish determined that no reasonable or prudergon could find that éhComparator Sites are
“similarly situated or roughlyauivalent” to Kiryas Radin. Id. 1 110.) Because Fish’'s Expert
Report is the only evidence in the record of tharabteristics of the Comapator Sites, the Court
uses it as the primary source foformation about the sités.

Airmont Gardens, located in the Villagé Airmont (“Airmont”), is a multi-family

residential complex with four interconnectedif-story buildings located within an industrial

and commercial area, and bordered by a sethgtofacility, a powesubstation, a gas station,

23 plaintiffs challenge Fish’s credentialsgaing that he has “little to no scientific
background sufficient to address true environmassales,” (Pls.” Opp’n 4)and also appear to
challenge some of his conclusiangheir Counter 56.1 Statemerggeg, e.gPIs.” Counter 56.1
1 108 (noting that “the premises upon which Fish bases his ‘opion’ are flawed,” and
asserting that his opinion has “no valued);{{ 116-156 (challenging some of Fish’s findings).
The Court does not consideete challenges because t@yare unsupported by admissible
evidence, and (b) are nexplicitly directed at the admisgiity of Fish’s report and testimony
under Federal Rule of Evidence 702 andDheberttest. Moreover, Fish does appear to have
the requisite qualifications to compare the featofdsiryas Radin to tt Comparator Sites.
Among other credentials, Fish has a mastergekein Planning, is a Fellow of the American
Institute of Certified Plannerbas developed plans for municipials of a variety of sizes and
types (which included drafting environmental mep statements and assessing/protecting natural
resources), and has testified as an expehrae land-use cases, inding one SEQRA case and
one RLUIPA case. SeeDecl. of Frank. S. Fish (“Fish Decl.”) Ex. B (“Expert Report”)
Appendices B—C (Dkt. No. 103) (bming Fish’s qualifications).)
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and an exit off of Interstate 287 (“I-287")1d( 11 122—24, 126 It is located along North
Airmont Road, a heavily-trafficked, four-lane “arital road” that is cmmercial in character,
abutted by retail stores, a motel, and a formstargant, and is lessath 1,000 feet from State
Route 59 (“Route 59”), another “nmajarterial” road that is hedy commercialized as a main
thoroughfare through Rockland Countyd. ([ 125-26.) The area is zoned as a Specialized
Housing Residential District (‘RSH”), a “floaty zone for senior housing” designed to be
located in areas of high intensity land usensure “access to transportation, community[,] and
commercial services,” and is located adjatentillage Center, Laboratory Office, Planned
Industry, and Medium-Density AffordeoHousing zoning districts.ld. 1 127-28.)

Retreat at Airmont (a.k.a. Pulte Homes}¥odlocated in Airmont, is a multi-family
residential complex with six, the-story residential buildingas well as a community building,
located in an industrial and mmnercial area, and bordered by n@ald tracks, a shopping center,
and a hotel. I¢. 11 129-30% It is located on the same road, with the same commercial
character and proximity to 1-287 and Route 59, as Airmont Gard&h¥(131-32.)
Additionally, like Airmont Gardes, Retreat at Airmont is zoned RSH, and is surrounded by
Village Center, Planned Industry, Laboratory €dfiand Laboratory Office-Campus districts.
(Id. 19 133-34.)

Salvation Army is an officer training facilityith associated residential dormitories and

sixteen apartment buildings located in the &gk of Suffern (“Suffern”), bordered on one side

24 plaintiffs allege that there are singbefily homes within a half mile of Airmont
Gardens. (Pls.” Counter 56.1 1 124.)

25 plaintiffs allege that there are single-fgnnomes within a half mile of Retreat at
Airmont. (d. 1 130.)
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by a residential area containing a mix of higimsigy apartment buildigs and single-family
homes, and otherwise bordered by an officéding, a hospital, and an abandoned quarry zoned
for light industrial use. I¢. 11 135-36% The site is located along Route 59, which, as
described above, is a heavily commercialized arterial road, and is less than one mile from
downtown Suffern and the Suffern train statiotd. { 137.) Salvation Army is zoned for
Medium-Density Residentiaha Office uses, and the surrounglidistricts are Multi-Family
Residential, High Density Residat Medium Density Residentisand OfficeDistricts. (d.
1138.)

Sycamore Crest is a large senior citiapartment building in the Village of Spring
Valley, built on 2.75 acres near itstional, utility, commercialand residential “uses” on Route
59, including Spring Valley High School, Orange and Rockland Utilitied,the Kennedy Mall.
(Id. 1 139.¥7 The site is located on Route 59, which, as described above, is a heavily
commercialized arterial road, and is less tbae mile from downtown Spring Valley and the
Spring Valley train station.lq. § 140.) Sycamore Crest is zdrfer high-density residential
development, and is adjacent to Medium-DenRiggidential, Office, rad Light Industrial zoning
districts, all of which separaf®ycamore Crest from single-family ies to the south of the site.
(Id. 19 141-42.)

Avalon at Crystal Hill, located in the Tovai Haverstraw, is a large project of multiple

residential apartment buildings bordered by R®02, a major arterial road which in turn

26 plaintiffs allege that there are single-fgnnomes within a half mile of Salvation
Army. (Id. § 137.)

27 plaintiffs allege that there are singhe¥fily homes within a half mile of Sycamore
crest. (d. 1 140.)
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borders single-family residentiaeighborhoods, and is adjacémtSouth Mountain County Park,
a shopping center, ar@dgas station.Id. 1 144-47.) The single-family neighborhoods in the
study area are accessed almost entirely by kioaéts, rathghan by Route 202.1q. 1 149.)
There is also a police station, motel, and tweeotmulti-family complexes within the half-mile
study area, a commercial development andiladlmme community less than one mile down
Route 202, and a Palisades Parkexgiy less than 1.2 miles awayld (11 146, 148% Avalon at
Crystal Hill is zoned General Rédsintial (a multi-family resideral district), and is surrounded
by commercial, office, and medium and low-densggidential zoning districts, though the low-
density district is occupieldy South Mountain County Parkld({ 150.)

Montebello Commons is a multi-familygieential complex located in Montebello
adjacent to two other multi-familesidential complexes of comparable size, and bordered by a
Mack Cali office building and a single-family residehhaighborhood that sits 10 feet above the
site and is accessed aydifferent road. Id. 7 152-54.) The site iscated on Dashew Drive,

100 yards from the New York State Thruway @mt off County Rout@5, which is in close
proximity to Route 59. Id. 11 151, 155.) Montebello Commons and the adjacent multi-family
residential complexes are zoned RSH, whitedheas near the 1-287earoned for commercial
and multi-family uses. I4. § 156.)

c. Sufficiency of the Evidence

In considering the Comparator Sites, ashid issue is what constitutes a “material
respect” in which they must be similar to Kag/Radin, namely “those factual elements which

determine whether reasoned analogy supporésidiba that they should have been treated

28 plaintiffs allege that there are single-fanhomes within a half mile of Avalon at
Crystal Hill. (d. § 145.)
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similarly. See, e.g., T.S. Haulers, Inc. v. Town of Riverh#dd F. Supp. 2d 455, 463 (E.D.N.Y.
2002) (internal quotation marks omittedlaintiffs imply that the material factors are those
which Defendants identified in tli@hestnut Ridgéction, namely concerns about water, traffic,
sewer, and community charactese¢, e.g.Pls.” Mem. 5 (discussing allegation that Defendants
“never made any legal challenge to any other proposed geneld, including developments
which would have a greater impact on theirgauted [environmental] issues”), factors that
SEQRA defines as “significant environmental impacts,” N.Y. Comp. Codes R. & Regs. tit. 6,
8 617.7(c)(1)(i), (v)see alsaChestnut Ridge B41 N.Y.S.2d at 338-39 (explaining how these
concerns are environmental, and disauggrovision in SEQRA covering community
character). By contrast, Fishexpert report focuses mogenerally on “surrounding land use
and build context,” “transportatn,” and “zoning.” (Defs.” Mem15) Defendants assert that
these criteria are “the relevaadpects one must considedetermining whether comparator
sites are similar.” 1¢l.)

In evaluating an Equal Protection claim, atcamuestion is whetlehere is anything
unique about the targets of the complained-exdtiment such that a court can conclude that
differential treatment was justified. Natusalthe reasoning providday Defendants for their
conduct in this case is a focustbé inquiry; if the reaming applies equally well to comparable
sites that were not similarlyeated, then Plaintiffs may haleen victims of discriminationCf.
McGuinness v. Lincoln HalR63 F.3d 49, 54 (2d Cir. 2001) (“Intar words, where a plaintiff
seeks to establish the minimal prima facie casmaking reference to thdisparate treatment of
other[s] . . ., [they] must hawesituation sufficiently snilar to [the] plaintiff's to support at least

a minimal inference that the difference of treatment may be attributable to discrimination.”).
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Therefore, “material respects” in this case rete the Comparator Sites’ impact on water,
sewer, traffic, and community character.

Moving to the core of Plaintiffs’ Equal Peattion claim, Defendants contend, in short,
that Plaintiffs fail to offer any evidence, beyaheir initial allegationspf similarly-situated
projects that could have bedout were not subject to, legal challenge by Defendants based on
SEQRA. GeeDefs.’ Mem. 11-14.) IMosdos I] the Court found that it was “plausible that
developments of the size alleged by Plaintiftenld have comparable impacts on water, traffic,
sewer, and community character concernddsdos 1) 815 F. Supp. 2d at 6$8.However, the
summary judgment standard “is vastly differdrdn the standard on a motion to dismigsihx,
Inc. v. Soho Alliance20 F. Supp. 2d 342, 362 n.8 (S.D.N.Y. 201The Court therefore noted
in Mosdos llthat “[t]o ultimately survive summary judgnt or prevail at trial on the merits,
Plaintiffs will need to provide evidence demtyating that these comparators are in fact
similarly situated to a degree thditl not warrant dispate treatment,” and that “[tjo the extent
that the facts, developed aftéiscovery, do not substantiateaRitiffs’ allegations, Defendants
may seek summary judgmentMosdos I} 815 F. Supp. 2dt 705 n.17, 706. Therefore, the
Court now asks “whether[,] based on the evideaaeasonable jury could conclude that [the

Nike Site] and [at least one of] the proposethparators are similarly situatedd. at 697-98,

29 Notably, in discussing the comparators, @wirt found it important that the Nike Site
did not abut Montebedl, Pomona, or Chestnut Ridge, dhds while “neighboring zoning is a
factor to be considered, the Court [was] unableotaclude that no prudeperson could consider
these properties roughly equivalgrand that differences iland use as alleged was “not
different enough to render thegperties implausibly similar.’Mosdos 1) 815 F. Supp. 2d at
702—-03. The Court did later mention, however, thiti&rences in surrounding zoning are not
sufficient to indicate that thers not sufficient similarity “forpurposes of a motion to dismiss.”
Id. at 704.
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seealso Frank Sloup & Crabs Unlimited, LLC v. Loeffl@d5 F. Supp. 2d 115, 129 (E.D.N.Y.
2010) (“Evidence of even one similarly sated individual is adequate . . . .").

Plaintiffs do, as Defendants sugtieappear to largely rest time allegations they made at
the motion to dismiss stage and findings previously made by the C8ex, €. gPomona’s
Mem. of Law in Supp. of Mot. for Summ. J. 4, 8-9 (“Pomona’s Mem.”) 4, 8-9 (Dkt. No. 107)
(contending that Plaintiffs dinothing more than providenere citation[s]” to alleged
comparators).) Consequently, Plaintiffs’ claimattthe Comparator Sites are similarly situated
rests principally on four claims: (1) water is@nty-wide concern because it is provided by a
single company, (2) sewer access is a gewide concern because the sewers are
interconnected, (3) traffic is@unty-wide concern, and (4) besa the “projects set forth as
comparators are mostly equal to or larger ze $shan” Kiryas Radin, they have a “corresponding
equal . . . or larger impact on water, sewat &affic,” suggesting tht, according to common
sense, “a reasonable fact findesuld undoubtedly determine them to be proper comparators.”
(Pls.” Opp’n 5-6.)

While the logic of these claims appealing, the problem fordntiffs is that they have
offered nothing more than conclusory, unsubisded assertions support. As noted,
threadbare allegations alondl not suffice to defeat a summary judgment moti@ee Fletcher
v. Atex, InG.68 F.3d 1451, 1456 (2d Cir. 1995) (“[M]erenclusory allegations . . . are not
evidence and cannot by themselves create a gemssne of material &.” (internal quotation
marks omitted))Tucker v. Am. Int'| Grp., IncNo. 09-CV-1499, 2012 WL 685461, at *4 (D.
Conn. Mar. 2, 2012) (“[I]t is hornbook law thanproven, nonadjudicatedlegations are not
evidence.”);Blount v. SwiderskiNo. 03-CV-23, 2006 WL 3314634t *12 (E.D.N.Y. Nov. 14,

2006) (noting that “on summajydgment, mere allegationseainsufficient” and that the
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plaintiff “need[ed] to adduce proof sufficienttoeate a genuine issuerofterial fact on her
selective treatment claim” (citingehrens v. Pelletie516 U.S. 299, 309 (1996Qee also
McCown v. Nexant, IncNo. 13-CV-455, 2014 WL 3579640, at *7 (M.D. Tenn. July 21, 2014)
(noting that “[p]laintiff's unsuppded allegations” regarding similg situated individuals “are
not evidence, and cannot defeat a motion for samnudgment”). Plairffs’ only evidence in
support of their characterization of the Compar&ites is depositiotestimony suggesting that
water and sewer impacts would begar for similarly-sized sitessée, e.g.PIls.” Mem. 16

(citing Defs.’ Decl. Ex. Q (Fnakl Dep. Tr.)c at 41-43 (suggestingttall of Rockland County is
served by the same water company and that the sewer systems are, at least to some extent,
interconnected)see alsdefs.” Decl. Ex. P (McPherson PeTr.), at 103—04 (discussing water
sources in Rockland County and the fact thatehs a single distribat); Defs.” Counter 56.1

1 23 (admitting Rockland County is served byragka water company)), statements from the A.
Zaks Affirmation, to the extent they are admissijlaind facts about thetnee of Kiryas Radin

and Comparator Sites that went unceted in the competing 56.1 statemerdsg( e.g.Defs.’
56.1 11 116-156). Plaintiffs have failed to provide &s far as the Court is aware, even seek)
expert testimony, a deposition of Defendants’ e@dfiants with personal knowledge of the
Comparator Sites, information detailing the anfs of each site (e.g., environmental or traffic
studies completed at the time thqsojects were proposed), oreevinformation suggesting that

Plaintiffs’ descriptions of the Comparat8ites and the surroundj areas are accuréfeln fact,

30 For example, while Plaintiffs, in their Counter 56.1 Statement, allege that there are
certain aspects of the Nike Site and comparsites that Fish does nioiclude in his expert
report, 6ee, e.gPls.” Counter 56.1 1 118 (alleging tli&trandview Avenue provides access to
five schools,” among other building®, Y 124, 130, 137, 140, 145 (alleg “there are single
family dwellings within 2 mile of” Airmont Galens, Pulte Homes, Salvation Army, Sycamore
Crest, and Avalon at Crystal Hill)), they prdeino evidence to substate these claims.
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as Defendants point out, and as confirmed byCihwrt's review of the record, A. Zaks was the
only Individual Plaintiff, or individual affiliated with the Individual Plaintiffs, to testify in any
detail about the characteristiosthe Comparator Sitesnad he suggested that there are
differencedetween Kiryas Radin and the Comparator Sit€gelDefs.” Mem. 13-14 (citing
Defs.’ Decl. Ex. H(Bernstein Dep. Tr.), at 39—-41 (indioag unfamiliarity with the specific
Comparator Sites); Ex. | (AmbeBep. Tr.), at 23—-29 (same); Ex. J (Naftali Tescher Dep. Tr.), at
32-36 (same); Ex. K (Beatrice Zaks Dep. Tr.h@&t51 (same); Ex. L (Sima Zaks. Dep. Tr.), at
55-57 (same))d. Ex. M (A. Zaks Dep. Tr.), at 105-15dmitting some differences between
Comparator Sites and Nike Site relating tosunding road use and community character).)
The Court therefore evaluategtbompeting Motions for Summasdydgment in light of this
limited evidence, cognizant of the fact ttia¢ only comprehensive comparison of the
Comparator Sites and Kiryas Rads the Fish Expert Report.

While the Court does not credit Fish’s legahclusion that “no reasonable or prudent
person or juror could find from a planning amdéommunity charactgrerspective” that the
Comparator Sites are similarkaryas Radin, (Decl. of Frank. S. Fish (“Fish Decl.”) Ex. B
(“Expert Report”), at 41 (Dkt. No. 1033ge also Hygh v. Jacal®61 F.2d 359, 363 (2d Cir.
1992) (requiring the “exclusion expert testimony that expressekegal conclusion”), it is
persuaded by Fish’s descriptions of the Compar@ites, as outlined above, which indicate that
each is located adjacent to or near highesig or commercial/inddgal zoning, on or near
roads that carry more traffic, and not in aeaathat is as dominated by single family homes as
the area around Kiryas Radisgé generall{expert Report). In response to the Fish Expert
Report, Plaintiffs contend that Fish “failsaddress [the] professedditcerns’ of the municipal

defendants—water usage, sewer usage, [anddtnypon county|[-Jwide tféic.” (Pls.” Opp’'n
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6.) Plaintiffs are partially aoect, as Defendants appear tongtdithat Fish only addressed
factors related to traffic and community character, and didxpicély discuss water or sewer
use. BeeDefs.” Mem. 153" However, as far as traffimd community character is concerned,
and partially because Plaintiffs do not resptm®efendants’ contentions about community
character at all (other than éssert that all the Comparatites would have an effect on
community character, (Pls.” Mem. 52), and tauctterize it as an inappropriate consideration
underFortress Bible (see, e.gPls.” Counter 56.1 § 142), the Cofinds that, on the basis of the
evidence in the record the Comatar Sites (a) have a comparatiwminor effect on traffic, and
(b) have a comparatively minor effect on surrounding “community character” as compared to
Kiryas Radin, and therefore are noffiiently similar in those respects.

The question, then, is whether these differehetween the Comparator Sites and Kiryas
Radin alone are sufficient to render a reasonabde unable to find that the Comparator Sites

are sufficiently similar. Plairfts make no argument—and offeo evidence—suggesting that

31 As Plaintiffs argue, Defendants at times equpto have narrowed their explanation for
why theChestnut Ridgéction was commenced to “the impaaftthe ASHL specifically on the
perceived community character of the low densihgle-family communities located within the
Villages adjacent to the Town-desigrih#®SHL Sites.” (Defs.” Opp’n 8seealsoPIs.” Reply 5
(“A thread which runs throughout the oppositfmapers is the extent of the Villages’
abandonment of ‘water and sewer’ and ‘traffipant’ as the purpose stipporting the validity
of their SEQRA action.”).) Plaintiffs contend that this is functionally an admission that the
water, sewer, and traffic impacts of the Conaparr Sites are sufficiently similar to those of
Kiryas Radin. (PIs.” Reply 5-6.) Of note, tipistential narrowing of Dfendants’ justification
for theChestnut Ridgéction was not always reflected the depositions of the Individual
Defendants, wherein some still expressed carscabout the impact on the water and sewer
systems. $ee, e.gDefs.’ Decl. Ex. O (Goldsmith Defr.), at 133-37 (noting water and sewer
issues were a concern that motivatedGhestnut Ridgéction); id. Ex. P (McPherson Dep.
Tr.), at 84-85, 104 (discussing water concerns).)

32 The Court also agrees with Defendants thateffect on traffic iproperly considered
at a local level, based on “whethexisting conditions [would] b&milarly impacted,” rather
than at a county-wide leve(Defs.” Reply Mem. of Law in Fther Supp. of Defs.” Mot. for
Summ. J. 7 (Dkt. No. 128).)
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similarities in impact on water and sewer wsage sufficient to rendéhe Comparator Sites
sufficiently similar. By contrast, Fish explicitlypeesents that the criterige used in his report
are central to planning decisionsSegFish Decl. § 21 (“From a phaing perspective, these are
the relevant characteristics one must considéetermining whether comparator sites are
similar, or could be viewed by a reasonablprmdent person as being ‘roughly equivalent.™);
see alsdxpert Report at 5 (representing thia Rockland County Comprehensive Plan
recognizes the importance of adjackamd uses and build context)n this sense, differences in
traffic impact and community character do not appedre the type of “mmor differences” that
are insufficient to render two sites dissimil&ee Chabad Lubavitch of Litchfield Cnty., Inc. v.
Litchfield Historic Dist. Comm’'n768 F.3d 183, 197 (2d Cir. 201éoting that “minor
differences in land use regimes may not dedeamparison under the equal terms provision in
all disputes”).

Even assuming that differences in imgaah traffic and community character are
insufficient on their own to show that the Caangitor Sites are dissimilar to Kiryas Radin,
however, Plaintiffs still fail to provide suffient evidence that the Comparator Sites are
otherwise similarly situated. While the sizensigy, and locations of thComparator Sites are
not in dispute, the only evidencettPlaintiffs offer in support aheir position tht the impact
on water and sewer use is similar are theesth@ntioned admissions that water and sewer access
are county-wide issues, and the unsourced argumade by A. Zaks in his Affirmation that
“[i]t would seem logically impossible . . . to lmve that the 60 unitat Kiryas Radin would
consume more water and sewage capacity” thaGomeparator Sites given their relative size.
(A. Zaks May Aff'n 1 22.) These statements, even if admissible, are insufficient on their own to

show that the Comparator Siiesfacthave a similar impact on water and sewage. Further,
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Plaintiffs cite no evidence about the extenwhich the Comparator Sites underwent SEQRA
review, e.g., whether environmehta traffic studies were compked prior to, oduring, their
construction. Whether and to what degree the@arator Sites were assessed is self-evidently
of central importance in a casdere Plaintiffs imply that Cfendants could have brought a
SEQRA-based action against Ramapout the Comparator Sitef.Ramapo conducted greater
review of the Comparat@ites than it did of Kiryas Radin,d¥ are unlikely similarly situated.
Moreover, even if Plaintiffs tthoffered sufficient evidence dhe nature of the impact of
the Comparator Sites, there remains an additidmatlamental evidentiamgeficiency. Plaintiffs
have not demonstrated that Dadants were aware of the Comparator Sites—or the extent to
which those sites underwent SEQRA review—Dbethey were built, such that they could have
brought a SEQRA-based suit. The Second Citastheld that a plaintiff “ordinarily cannot
establish an equal protection \atibn unless it shows that theefgndant] consciously applied a
different standard of enforcementdimilarly[-]situated [entitites].”Latrieste Rest. v. Village of
Port Chester188 F.3d 65, 70 (2d Cir. 1999). To do se fiintiff must demonstrate that the
defendant was aware of similarly-situated erdjtend failed to take comparable action against
them. See Diesel v. Town of Lewisbp&32 F.3d 92, 104 (2d Cir. 2000) (“Knowledge is
ordinarily required to establighe first element of a selectineatment claim.” (brackets and
internal quotation marks omitted))atrieste Rest.188 F.3d at 70 (“Absent a showing that the
[defendant] knew of other violations, but deelito prosecute them, [the plaintiff] would
ordinarily be unable to show thiatvas treated selectively.”sbel 2009 WL 321007, at *6 (“To
establish the first element of his selective erdanent claim, [the] [p]laintiff must also offer
evidence showing . . . that Defendants had knowleditfee similarly situated individuals at the

time they decided to sue him . . . 8ge also Lamothe v. Town of Oyster,Bdy. 08-CV-2078,
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2012 WL 6720781, at *9 (E.D.N.\Dec. 27, 2012) (granting mota for summary judgment on
Equal-Protection-based selective treatmentciahere there was “no evidence to demonstrate
that the [defendant] [tfjown was aware of [other] building code violations” when it enforced the
building code against the plaintiffé). As applied to the instant case, therefore, Plaintiffs must
offer evidence that Defendants were aware efetkistence of the Comparator Sites—and the
nature of the environmental review process tltaurred at each site—before they were built in
order for them to have “coo®usly applied a different standard of enforcemehgtrieste

Rest, 188 F.3d at 70. Having thoroughly examined the record, and having specifically sought
input from the Parties on this issue, the Cdinds that Plaintiffs have offered insufficient

evidence to raise an issue atf as to whether Defendants were aware of the Comparatot*Sites.

33 Plaintiffs may also establish notice psoving that Defendants had adopted a “see-no-
evil” policy of generally not thing steps to ensure Ramapo and other municipalities followed
SEQRA, and then abandoning that policy only with respect to Plainti&f$rieste 188 F.3d at
70 n.1;Abel, 2009 WL 321007, at *6. While Pldiffs have suggested that tidestnut Ridge
Action is unprecedented because the Villages batatgther to file it, they have offered no
evidence suggesting that Defendarsviously ignored arguable §IRA violations, or that such
situations have ever existe8ee LaTriestel88 F.3d at 70 n.(tejecting see-no-evil theory
because the plaintiff had “not explicitly calletigtcourt’s] attention to proof supporting this, or
any such alternative theory of selective treatmetigse| 232 F.3d at 105 n.7 (same);
Lamothe 2012 WL 6720781, at *9 (same). Nor h&laintiffs offered any rebuttal of
Defendants’ claim that thehestnut Ridgéction was unique because of the allegedly
unprecedented scope and effect of the ASHeeeDefs.” Opp’n 7-8.) Thénstant case is also
distinguishable frombel wherein the Court found that a jurguld conclude that the lack of
knowledge was due to a “see-no-evil” policy heszs, inter alia, thindividual defendants,
officials in defendant town, recognized how unprecgdd their actions were in that case, and
even consulted their tovassessor about the issugbel 2009 WL 321007, at *6.

34In their letter brief, Plaintiffs appear &wgue that they no longeave to prove that
Kiryas Radin were treated differently than the Canapor Sites in order torevail on their Equal
Protection claims. (Letter from Joseph Jspi, Esq., to Court (MaR5, 2015) (“Pls.” Mar. 25
Letter”) 1 (Dkt. No. 141) (contendinfat Plaintiffs “have assertédo distinct thedes of Equal
Protection,” namely that Defendants applied SBQR a discriminatory manner on the basis of
[Plaintiffs’] . . . religion,” and that Defendantgéated [Plaintiffs] differently than similarly[-]
situated property developers because oftheir] background”).) The Court has already held
that Plaintiffs must show that they were séieely treated in ordetio overcome Defendants’
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In their letter brief, Defendants contend that “Plaintiffs submitted no evidence
whatsoever . . . that Chestnut Ridge, Pomonal\esley Hills had any knowledge of any of the
Comparator[] [Sites] before they were buil{Letter From Gregory Saracino, Esq., to Court
(Mar. 25, 2015) (“Defs.” Mar. 2ketter”) 1 (Dkt. No. 140).) Defedants maintain that the only
Defendant that was aware of any of the ComafmarSites was Montebello, which received notice
of Airmont Gardens, Retreat Airmont, and Montebello Commonis. (Id. 2; see alsdPls.’ 56.1
1 32(h) (noting that Montebello “reviewed [Mon&lo Gardens] in the ordinary course”).)

Plaintiffs make the samel@fation in their letter. Seeletter from Joseph J. Haspel, Esq., to

gualified immunity. See Mosdos IB15 F. Supp. 2d at 686 (“Thus plead a selective
petitioning claim in the instant action, Plaintiffs shallege both: (1) that they were selectively
treated compared to others similarly situated; and (2) that the selective treatment was motivated
by an intention to discriminate based on impesible considerationsuch as religion.”)id. at
692 (“In Mosdos ] the Court explained that Pl&iifs could establish that théhestnut Ridge
Action was pursued for discrimit@y reasons by showing that Plaintiffs were selectively
treated.”);see also idat 697 (“[A]t the summary judgment stage of selective enforcement
claims, courts ask whether based on the evidenosasonable jury ot conclude that the
plaintiff and the proposed comparators are sinyilaitiuated.”). Inde@, Plaintiffs recognized
this fact in their Memorandum of LawSé€ePIs.” Mem. 5 (“Thus, to stcessfully establish that
[Defendants] violated . . . thetivil rights, it is incumbent upon [Plaintiffs] to show that
[Defendants] selectively treat¢ithem] in instituting their failed legal proceedings regarding
Kiryas Radin . . . .").)

Plaintiffs also contend that because ttase is a “selective treatment’ and not a
‘selective enforcement’ case,” thatriesteline of cases do not apply. In this context, this is a
distinction without a differenceThe Court has already foundattPlaintiffs’ “selective’
petitioning” claim is “akin taa selective enforcement clainMosdos ] 701 F. Supp. 2€dt601;
see also Mosdos,I815 F. Supp. 2d at 693 (equating &sive enforcement or selective
treatment claims”), and tHeatriestecourt itself refers to selective treatment as the basis of a
selective enforcement clairsee Latrieste188 F.3d at 69.

35 Defendants point out that they have [esly alleged that Montebello submitted a

comment letter to Airmont about Airmont Gardeand Retreat at Airmont. (Defs.” Mar. 25
Letter 3 n.3see alsdkt. No. 53 at 16, 18.)
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Court (Mar. 25, 2015) (“Pls.” Ma@5 Letter”) 2 (Dkt. No. 141)2§ Defendants further explain
that the reason Montebello waware of these three Comparagites is because Montebello
Commons is located within Montebello, whidmont Gardens and Retreat at Airmont are
located within 500 feet of Moabello, meaning Montebello wasquired to be notified by the
adjoining municipality—in this case, Airmont—pursuant $239-nn of the New York General
Municipal Law. SeeN.Y. Gen. Mun. Law 8§ 239-nn(3) The legislative body or other
authorized body having jurisdiction in a mumpiglity shall give notice to an adjacent
municipality when a hearing is held by such boghating to . . . site plan review and approval on
property that is within five hundred feet of adjacent municipality.”). Defendants assert, and
Plaintiffs do not contest, thtte Comparator Sites are “well excess of 500 feet” from the
remaining Villages, and thatdmtebello is in excess of 50084t from the other Comparator
Sites®’ By contrast, Defendants note that each Village was “given formal notice prior to” the
enactment of the ASHL, as required by law, lbseaof its impact tlmughout Ramapo. (Defs.’
Mar. 25 Letter 3.)

Plaintiffs suggest that thehar Villages likely knewof the Comparator Sites because at

least some of them shared an attorneyjdiman, Esg. (“Ulman”), whose knowledge could

36 Plaintiffs also assert that Pomona aagre of Minisceongo Park, but the Court has
already held that such projasttoo dissimilar to Kiryas Radito serve as a comparat@ee
Mosdos 1] 815 F. Supp. 2d at 703.

37 None of the other provisions of the New York Generahidipal Law that Plaintiffs
cite provide for noticéo municipalities, geePls.” Mar. 25 Letter at 3 (citing New York Gen.
Mun. Law 88 239-|, 239-m)), though Defendaatsnit that the Rockland County Planning
Department sometimes copies municipalitiesdasurtesy,” (Defs.Mar. 25 Letter 3). The
Court also disregards the multiple exhibit$taintiffs’ letter that refer to other alleged
“comparables,”geePIs.” Mar. 25 Letter 2—3 (describing tleesxhibits)), because Plaintiffs have
not made any allegations about these CoatpaiSites in their Amended Complaint.
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then be imputed by virtue of “partnership doctrineSe€¢PIs.” Mar. 25 Letter 3). The dubious
applicability of partnership dagne notwithstanding, Plaintiffeffer no evidence that Ulman was
aware of the Comparator Sites. In fact, Plaintiffs explicitly tiekhnewledge to that of the
Villages she represents—Wesley Hills, Pomona, and Chestnut Ridge—and Plaintiffs have failed
to provide sufficient evidence indicating that arfythose Villages had knowledge of any of the
Comparator Site®

After carefully reviewing the record, the only additional evidence relevant to whether
Defendants were aware of the ComparattesSi-and the degree of environmental review
conducted on them prior to construction—ie tlepositions of the Individual Defendants,
particularly officials from Weley Hills and Chestnut Ridgeho were asked about other multi-
family developments in Ramapo. Goldsmithhis deposition, indicated that Wesley Hills was
sent a “site plan and narrative” by neighboring Villages and “asked to comment on” them when
they were within “roughly a quarter mile” of WeglHills. (Defs.’ Decl. Ex. O (Goldsmith Dep.
Tr.), at 149-151.) This admissioniisufficient to indicate that Wesley Hills may have been
aware of the Comparators for two reasons. t Hi@sed on the only evddce available in the
record, it appears that the Comparator Sites areak than a quarter mile from Wesley Hills.
(SeeExpert Report at 7 (map of mpparator sites).) Second, WehGoldsmith discussed other
development sites that he did remember, radnehich were the Comparator Siteisl. @t 152—
158), he made clear that he did not “rementbe Village having been sent anything on multi-

family homes by neighboring muaipalities to comment on,’id. at 159). In fact, Plaintiffs

38 The Court notes that it does not relyDefendants’ counsel’s peesentation that he
has “spoke[n] with representatives of the Villages,” including Ulman, about which
Comparator Sites Defendants wexeare of, or on the alleged thesults of those conversations,
because they are outside the record in this c&seDefs.” Mar. 25 Letter 2.)
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themselves assert that “[d]uring the period oftbrsure as mayor or truste€. . . Wesley Hills,
Goldsmith could not recall any multi-family hongiproposals from outside Wesley Hills that
were reviewed by Wesley Hills.” (Pls.” Mem. 34.)

Frankl, in his deposition, indicated that as Mayor of Wesley Hills, he “kept abreast of
most things that happened within the téwig speaking with attorneys and other Mayors,
reading the newspaper, and listening to theora@@efs.” Decl. Ex. Q (Frankl Dep. Tr.), at 28—
29.) Frankl further indicated thdta “site plan . . . [was] braht to [his] attention,” and he
thought it was “ridiculous,” he would be “@rtested” in it, whether it was in Ramapo or
anywhere else in New York Statdd.(at 40.) He also noted thah]earings are held for issues
such as a site plan development,” includimgetings of the Ramapo Planning Board, Zoning
Board, and Town Board, and that he and other Village Mayors attend those medtingfs49-
50.) While these statements suggest that Frankl had a general familiarity with developments
throughout the region, they do not suggest thavée familiar with the specific Comparator
Sites, much less the degree to which anyrenwmental review was done at each site.

McPherson, in his deposition, indicated thatjmfyithe time that the Nike Site was under
review, he was not aware of any other specsite plan approval processes going on
county[-]wide for multifamily dw#ing[s].” (Defs.” Decl. Ex. P (McPherson Dep. Tr.), at 105.)
While McPherson did recall some “discussion on the [Wesley Hills] board of . . . site plans that
[were] being proposed outside of the Village . heotthan the Nike Site,” he couldn’t recall any
that were ultimately approved, and neither mentioned, nor was asked about, the Comparator
Sites. [d. at 122-23.)

Kobre, in his deposition, was the only Dedant to be asked specifically about the

Comparator Sites.SgeDefs.” Mar. 25 Letter 2.)He indicated a complete lack of familiarity
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with them. GeeDefs.’ Decl. Ex. T (Kobre Dep. Tr.), at 125-26.) In fact, Kobre was entirely
unable to recall any “site plgsroposals outside of . Chestnut Ridge which proposed
multifamily housing greater than 60itsin the last 20 years.”ld. at 108.) While Plaintiffs
might argue that Kobre was noing truthful in his depositig it remains the case that his
testimony does not suggest an aavess of the Comparator Sites.

Taken together, it appears that, unless cedauglopments were specifically brought to
their attention, the Individual Defendants haverbgenerally unaware of the existence, and
status, of multi-family developments in Rgmoa Therefore, the evidence as a whole is
insufficient to suggest thatraasonable jury could find that the Defendants had sufficient
knowledge of the Comparator Sitesctinclude that Defedants consciouslgpplied a different
standard of enforcement to Plaintitfs While the Court is satisfiea reasonable jury could find
that Montebello was aware of three of the CorafmarSites, there is no evidence in the record
indicating that Montebello sharéidat information with the other Wages, or that they otherwise
knew of the Comparator Sites, such that the ydkcould have joineddether to file suit.
Moreover, there is no evidence to suggest thatCmfendant was aware of the degree to which
the Comparator Sites underwent environmentaére prior to their construction, such that

Defendants may have concluded that a lawsuit was warréhtdther, the only site for which

39 As discussed above, the Court does not cenéidZaks’ claim that the Villages were
notified about the Comparator Projects becausatifaihave not established that A. Zaks has
any personal knowledge of that fade€A. Zaks May Aff'n  17.)

40 The Court recognizes that Plaintiffs need only present evidence that Defendants chose
not to file a SEQRA-based lawsuit agaiose similarly-situated Comparator Sitéee Mosdos
II, 815 F. Supp. 2dt 705. However, even given Mebkllo’s knowledge of three of the
Comparator Sites, the evidence in the recodicates that most of élDefendants, those who
Plaintiffs allege colluded togjger to halt the expansion thfe Hasidic community in Ramapo,
were unaware of any of the Comparator SitedlatSimilarly, there is no evidence tlaaty
Defendant was aware of what environmental studiere completed on the Comparator Sites, if
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there is evidence in the recordlicating that all Defendants weagvare of its existence, and the
degree to which it underwent enviroental review, is Kiryas Radin, by virtue of its association
with the ASHL. For these reasons, Pldist Equal Protection claims do not survive
Defendants’ Motions.

Accordingly, on the basis of the only evidemeehe record, the @urt concludes that no
reasonable jury could find thatelfComparator Sites are simikadituated to Kiryas Radin.
Defendants are entitled to summpgudgment on Plaintiffs’ §ual Protection claims and, by
extension, immunity from Plaintiffgemaining civil rights claimsSee Grennan v. Nassau
County No. 04-CV-2158, 2007 WL 952067, at *14.0EN.Y. Mar. 29,2007) (granting
summary judgment on Equal Protection claim because there was “no evidence in [the] record of
individuals similarly situate@vho were treated differently”Brown v. N.Y.C. Health & Hosps.
Corp. Emergency Med. Serio. 96-CV-156, 1996 WL 743349, @& (E.D.N.Y. Dec. 13, 1996)
(granting summary judgment on Equal Protecttanm because “plaintiffs [had] adduced no
evidence to support their allegations”).

d. Discriminatory Purpose

Given that Plaintiffs have failed to offer suffent evidence to raise an issue of fact with
regard to whether the alleged comparatorsaficiently similar to Kiryas Radin, the Court
need not reach the second prong of Plaistiftual Protection claim. However, assuming,
arguendg that the Comparator Sites are sufficiesilyilar to Kiryas Radin, the Court takes up

the second prong of the standard: whether Defdadeated with a discriminatory purpose.

any were done, or of their resultBy contrast, it is not disped that all Defendants were aware
of the existence of the ASHL and the environtakreview that Ramapo completed prior to its
adoption. By extension, it is ndisputed that Defendants wereae of Kiryas Radin, the first
site plan approval Ramapo granted under thEllASvhich explains why Defendants might have
filed suit to challenge Kiryas Rlan and not the Comparator Sites.

a7



A plaintiff will only “be permitted to take his case trial if he [or she] proffers evidence
that strongly indicatethat discrimination was a significant reagona public body’s actions
and the defendant body, or its members, failsotanter that evidence with its own clear
evidence that a majority actadth permissible motives.’Cine SK8 Inc. v. Town of Henrietta,
507 F.3d 778, 786 (2d Cir. 2007). In other wokrlgjntiffs must show that Defendants
“selected or reaffirmed a particuleourse of action atdest in part because,afot merely in spite
of, its adverse effects upon an identifiable groupdberal-Perez v. Heckler17 F.2d 36, 42 (2d
Cir. 1983) (internal quotation marks omittesge also Stewarb90 F.3d at 121 (noting that, to
maintain an Equal Protection claithe plaintiff must prove that ior her “differential treatment
was based on impermissible considerations sgch . religion” fternal quotation marks
omitted));Soberal-Perez717 F.2d at 4Rexplaining that the fact #t “a particular action has a
foreseeable adverse impact . . . is insu#fitito establish discriminatory intenf®).While
“[d]iscriminatory intent may be inferred from the totality of the circumstances,” including
“historical background” and “contemporanatments made by the decision-making body,”
LeBlanc-Sternberg v. Fletche7 F.3d 412, 425 (2d Cir. 1996iiternal quotation marks
omitted), Plaintiffs cannot rely on mere conclusaliggations to establish this element of their

claim,see 33 Seminary LLC v. City of Binghamt®®9 F. Supp. 2d 282, 310 (N.D.N.Y. 2012).

41 The Court notes that, in the employment eahta plaintiff may raise an inference of
discrimination by showing that he or slvas subject to disparate treatmeSee Graham v.
Long Is. R.R.230 F.3d 34, 39 (2d Cir. 2000) (“A plaifitmay raise . . . an inference [of
discrimination] by showing that the employer sdbed him to disparate treatment, that is,
treated him less favorably than a similarly situated employee outside his protected grbug.”).
Court need not determine whether such inferenesefficient here, because, as discussed above,
Plaintiffs have failed to daonstrate disparate treatment.
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Defendants contend that they are entitledummary judgment because “[tjhe evidence
demonstrates that not a single Plaintiff hag-fieend knowledge of any alleged racist remarks or
[can offer] any specificity as to the speaker,|ltdwtion, the occasion[,] dhe context.” (Defs.’
Mem. 4.) Plaintiffs appear to admit this fégt not objecting to such claim in their Counter 56.1
Statement. eePls.” Counter 56.1 181 (admitting statemlaut arguing that “Defendants are
sophisticated and savvy enough to insure the puddiord is free of atements [indicating]
discriminatory intent”).) D&endants argue, and the recorafoons, that the Individual
Defendants have “testified consistently,” allself-servingly, “that they commenced the
challenge to the ASHL and Nike Site [p]rojéeicause ofoncerns regarding the incongruous
density, and the impacts on water, sewaeifitr, and community character.” (Défem. 6
(citing Defs.’ Decl. Ex. O (Goldsmith Dep. Tr.), 822—-123 (stating that V8ky Hills’s concern
about Kiryas Radin was “[t]he use of the sitéerms of how many buildings were there, how
many families were living there[,] and what activities were taking plameEx. P (McPherson
Dep. Tr.), at 93 (“Our concern was that a SEQRA study be done .id. Ex. Q (Frankl Dep.
Tr.), at 102 (explaining thdtis concerns were rooted iretfact that Ramapo’s SEQRA review
“was not done properly”jd. Ex. R (Rhodes Dep. Tr.), at 86ofing that Ramapo had failed to
“deal adequately with environmental issued);Ex. S (Oppenheim Dep. Jrat 75 (stating that
Chestnut Ridgéction was filed because Ramapo “igfemt] state environmental quality
review”)).)

In response, Plaintiffs firgite the historicatontext, arguing that the Villages were
formed to, inter alia, resist the “influx people the [Villages] deemed undesirable,” namely
Orthodox and Hasidic Jews. (Pls.” Mem. 11.) Twart recognizes, of cose, that such context

is relevant to determining whether the Villages acted with discriminatory anidaesLeBlanc-
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Sternberg 67 F.3d at 425 (noting this context is x&let to a “totality of the circumstances”
inquiry in determining whether a defendasted with discriminatory intent)nited States v.
Yonkers Bd. of Edua837 F.2d 1181, 1221 (2d Cir. 1987¥gaining that “[ijntent to
discriminate may be established in a number of ways,” and may be “inferred from the totality of
the relevant facts,” including “Htorical background . . . particulaif it reveals a series of
official actions taken for invidius purposes; [and] the specifiqqgence of events leading up to
the challenged decision,” such as zoning chafwes given site enactagpon . . . learning of
[the plaintiff's] plans for . . . conruction” (alterations omitted) (quotingillage of Arlington
Heights v. Metro. Hous. Dev. Corg29 U.S. 252, 267—-68 (197 T¥)Mashington vDavis, 426

U.S. 229, 240 (1976)):air Hous. in Huntington Cmm. v. Town of HuntingtpMo. 02-CV-
2787, 2005 WL 3184273, at *4 (E.D.N.Y. Nov. 29, 20(QB})ing “historical background” as an
indicator of discriminatory intent (internal quotaa marks omitted)). However, here, Plaintiffs’
claims about the reasons foetimcorporation of the Villagemre unsupported by evidence. The
Court notes the absence of eafide that any of the IndividuBlaintiffs has personal knowledge
of the reasons behind the Villages’ incorporatesgPart I1.B.1suprg and the testimony of the
Individual Defendants does not suggest that tilagés were incorporateor a discriminatory
purpose (to the extent they know why the Villagese incorporated)Moreover, the only
authority for this argument cited Plaintiffs’ motion papers is theeBlanc-Sternbergase, in
which the court found that Airmont was incoratid “in a movement itical of the zoning
measures adopted by [Ramapo].” 67 F.3d at 417. Airmont is not a Defendant in this case, and
was incorporated onltwvo daysbefore thd_e-Blanc Sternbergction was commencedd. at

419. By contrast, while some thfe Individual Defendants wekéllage officials when the

Villages were incorporated, nearly two decaskgsarate the most re¢eéncorporation among the
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Villages and the conduct at issuethiis case. (Pls.” Mem. 1%ge alsdefs.” Opp’n 11.5?
Therefore, the Court does not consider these allegations persuasive for purposes of determining
whether theChestnut Ridgéction was initiated for discriminatory reasdfs.

Plaintiffs also cite severglortions of the depositions of the Individual Defendants, which
they allege show that tl&hestnut Ridgéction was “unique and selective.” (Pls.” Mem. 5.)
Such portions include, in relevant part, Frankl admitting that the “financial impact” of the
Chestnut RidgAction was relevant to its commencemeitd, $—6 (citing Defs.’ Decl. Ex. Q
(Frankl Dep. Tr.), at 112)), Bnkl indicating thahe thought that Ramapo passed the ASHL in

order to “pander[]” to the Hadic community, and that indiduals in the Hasidic community

42 Based on their depositionstémony, the following Indivdual Defendants were in
office at the following times: Goldsmith has beédayor of Wesley Hills since 2008, and was a
Trustee from 1994 through 2008, (Defs.’ Decl. EXG®@ldsmith Dep. Tr.), at 11); McPherson
has been a Trustee of Wesley Hills since it was formed, which he says was ind.982, R
(McPherson Dep. Tr.), at 11), though it is not clear how long he has been Deputy Mayor; Frankl
was the Mayor of Wesley Hills from its ingmration, which he says was in 1983, through 2008,
(id. Ex. Q (Frankl Dep. Tr.), at 26); RhodessaaTrustee of Wesley Hills from roughly 1984
through 2004i@. Ex. R (Rhodes Dep. Tr.), at 13); Oppenheim has been the Mayor of
Montebello since 2007, and waJ austee from 2003 through 2001.(Ex. S (Oppenheim Dep.
Tr.), at 10); and Kobre was the Mayor of ClnestRidge from its incorporation, which he says
was in 1986, until 2013id. Ex. T (Kobre Dep. Tr.) at 10, 32).

It is also worth noting that the evidencedigcriminatory purpose was far stronger in
LeBlanc-Sternberghan in the instant case. For example, as éidanc-Sternbergourt noted,
the Airmont Civic Association, which was aving force behind théown’s incorporation,
explicitly “emphasized the neddr control over zoning in conngan with the desire to keep
Orthodox and Hasidic Jews out of the Airm@ummunity,” which included statements by
leaders of the organization like “[1] . . . will nbtave a Hasidic community in my backyard,”
and a forecast in the official minutes of a meeting of “a grim picture of a Hasidic belt.
LeBlanc-Sternbergs7 F.3d at 418 (emphasis omitted).

m

43 For the same reason, the aforementistatement from the Blackman affidavit,
wherein Blackman indicates thatafkl told him, at a meeting litewhat appears to be almost
thirty years ago, in respongehis concerns, “What do you wiashould happen here? Do you
want synagogues all over the place?,” is too remote froi@hlestnut Ridgéction to indicate a
discriminatory purpose. (A. Zaks June Aff'n Ex. B.)
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were going to “build projects . . . on very vulabkle pieces of land, not doing any environmental
studies,” {d. 17 (citing Defs.’ Decl. Ex. Q (Frankl Dep. Tr.), at 59-60)), McPherson admitting
that while water was an issue county-widephly appeared once at a public meeting to voice
concerns related to Kiryas Radird.(23 (citing Defs.” Decl. ExP (McPherson Dep. Tr.), at
105-107), Rhodes testifying that the expansiothefHasidic community was an important
issue, and that the Ramapo Town Superwgas improperly influenced by thend.(20 (citing
Defs.’ Decl. Ex. R (Rhodes Depr.), at 36, 46, 54)), and Oppenheim, in an email, encouraging
support for a bond to purchase certain property lsecatherwise it would “almost certainly be
purchased by a religious grotrpm outside Montebello”id. 25 (citing Defs.’ Decl. Ex. S
(Oppenheim Dep. Tr.), at 105-06 (emphasis omittasep;also id22 (portion of Save Ramapo
blog posts written by Rhodes expseng concern aboutp@ expansion of an allegedly largely-
impoverished Hasidic community)¥3 Plaintiffs also point ouhat none of the Individual

Defendants could recall another time when tilayes had banded together to commence any

44 Plaintiffs also produced\ddeo of a February 2006 “Pserve Ramapo” meeting held
at Wesley Hills Village Hall, appantly hosted by Rhodes and BrowiSe€A. Zaks June Aff'n
1 6 (noting attachment of videadt. Attach. (“Video”).) While theres no indication in the video
that Preserve Ramapo was able to use thagélHall free of charge, Brown'’s attendance, and
the fact that Rhodes and Brown used tleetimg as a means of raising money forGhestnut
RidgeAction, suggests some association betwleeeserve Ramapo and the Individual
Defendants. §eeVideo; see alsd’ls.” Counter 56.1 {1 175-76). However, the Court sees no
evidence in the video of discriminatory animus on the part of any Village officials. The concerns
that Rhodes and Brown articulated were alneastusively about density, traffic, and
water/sewer access. In fact, at one poith@video, Rhodes chided one meeting attendee who
was skeptical of the project, indicating thatthested Mosdos'’s representation that the Kiryas
Radin site would serve students rather than Hasidic families more genesa\/ideo at
44:30.) Granted, that goodwill is contraeidtby Rhodes’s deposition testimony, wherein
Rhodes says that he doesn’t “knthat Kiryas Radin really existss a school.” (Defs.’” Decl.
Ex. R (Rhodes Dep. Tr.), at 106.) Nonethelessyiteo itself is not partularly supportive of
Plaintiffs’ claims.
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litigation, and Defendants do not a&ap to contest this factS€e generallf?ls.” Mem.16-34
(citing testimony); Defs.” Counter 56.1 § 37.)

Defendants, in response, claim that the g#ls chose to band together to file the
Chestnut RidgéAction because of the unique village-wieliéect of the ASHL, which affected
multiple sites in each Village, and its peireed effect on “low density single-family
communities.” (Defs.” Opp’n 7-8.) Defendanmiso specifically challenge Plaintiffs’
characterization of Frankl’s testimorggarding the financial impact of tidhestnut Ridge
Action, contending that Frankl intended mneey the idea that fa]ny rationa litigant—
particularly a municipality—woulday that[,] when assessing whether to bring a lawsuit, costs to
both sides are considered.” (DefSpp’n 9 (citing Decl. of Robefrankl I 24 (Dkt. No. 120)).)

More fundamentally, Defendants contend tivhtle Plaintiffs’ evidence demonstrates
that theChestnut Ridgéction was unique, it doast demonstrate that it was commenced for a
discriminatory purpose.ld. 9-10) The Court agrees. Indeed, ¢h@ence Plaintiffs point to as
their “[b]est example” of discriminatory animissFrankl’s testimony regarding Defendants’

alleged intent to “financially harm[]” Plaintiffs, which is as follows:

4 Plaintiffs also citéreshiva Chofetz Chaim Radin, IncVillage of New Hempstea@8
F. Supp. 2d. 347 (S.D.N.Y. 2000), in support of their Motion. (PIls.” Mem. 36-37.) Self-
evidently, this case is not evidence; the Court deésscribe any relevance to it beyond the fact
that it explains how YCC came into possessiothefNike Site, and provides legal standards
relevant to some of the claims in this casgeeDefs.” Opp’n 11-12.) The Court will also not
consider arguments of the sort advanced ingégdion by Plaintiffs, e.g., the suggestion that the
Villages of Airmont and New Hempstead “learned their lesson” from prior litigation. (PIs.’
Mem. 36.)

Additionally, Plaintiffs quoteover ten pages of the Cowgtrior opinion addressing
Defendants’ Motion To Dismiss.Sge id37-50.) However, the Cdtis prior holding does not
constrain the Court here because the standaslifomary judgment “is vastly different than the
standard on a motion to dismis<Ginx, 720 F. Supp. 2d at 362 n$ke also Manley v. Mazzyca
No. 01-CV-5178, 2007 WL 162476, at *9 n.5 (S.D.NJén. 19, 2007) (“To the extent [the]
[p]laintiff is arguing that deniabf a motion to dismiss requiréenial of summary judgment, the
law lends him no support.”).
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Q. [Mr. Haspel] Do you have an undersdang of how many years the Village[s’]
litigation stalled [the Kiyas Radin] project?

A. [Robert H. Frankl] Well, seven or eight years.

Q. Would you agree thatahwould have a financi@hpact on an organization?
A. Absolutely, absolutely.

Q. Is that something that was coresield when the lawsuit was commenced?

A. You bet, you bet, you bet. In fadtwas my suggestion to the Village of New
Hempstead that we buy the project asterninous community and build a park.

(PIs.” Reply 4-5.) First, it@pears that, based on the quote] as Defendants suggest, Frankl
was concerned about the financial impact ofGhestnut Ridgéction on the Villagesindthe
Plaintiffs, as reflected by his desi@“buy” the project at the outsetS¢eDefs.” Opp’'n 9.¥°
Second, even giving the transcrgPlaintiff—friendly reading,rad even if Defendants intended
to inflict financial harm on Platiffs, there is no suggestion tithey were motivated to do &y
the religious naturef Kiryas Radin.

Pomona is also correct that the allegatioragle by the Individual Plaintiffs in their
depositions are, for the most part, not speedithe Individual Defendants such that they
suggest discriminatory animus on their part,fatiier refer only to generalized instances of
racist remarks and racial stereotypingeéPomona’s Meml1-14;see alsdefs.’ Decl. Ex. H

(Bernstein Dep. Tr.), at 38, 44xfmessing a “feeling” that theilages were motivated by anti-

46 Granted, the fact that A. Zaks “persondiBard the Villages’ couesarticulate that
litigation would slow down the process [of déey@ng the Nike Site], and the consequences
would be that the project ‘woulgb away,”” suggests that th#fext of the litigation on the
feasibility of Kiryas Radin was certainly on thenads of Defendants. (A. Zaks May Aff'n { 39.)
But, it still begs the question of whether affipe to “stall” Kiryas Radin was motivated by
improper considerations, such as the religiousiafon of those behind thproject, or by valid
concerns, such as the enviramal impact of the project.
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Semitism in filing theChestnut Ridgéction, and noting that individuals at town meetings made
bigoted remarks, though Berast could not remember if they were made by Defendadts);
Ex. J (Naftali Tescher Dep. Tr.), at 40-41 (stgtihat while he “believe[ed]” he had heard
Defendants make racist remarks, he couldrecall details, includingvhich Defendant said
what);id. Ex. L (Sima Zaks Dep. Tr.), at 63—64 (expiag that while she believed she had
heard racist remarks, she could oi¢ “exact[], specific remarky)) Also of note, Plaintiffs

offer no evidence of any statements made by Pomona Defendant¥ aftadl.Court will not
permit claims against Pomona to proceedi& ém an allegation of mere guilt by association,
and summary judgment for Pomona is appropriate on this basis &8eedatz v. David W. Katz
& Co., No. 82-CV-6383, 1984 WL 2385, at *2 (SNDY. Feb. 14, 1984) (granting summary
judgment because “the plaintiff's case ag&ithat defendant] [was] one of ‘guilt by
association™).

The only Individual Defendant Plaintiffs specifically identified in their depositions as
making discriminatory comments was Rhodseg( e.g.Defs.” Decl.Ex. K (Beatrice Zaks Dep.
Tr.), at 55 (identifying conments made by Rhodeg); Ex. N (M. Zaks Dep. Tr.), at 170-172
(admitting no personal knowledge of statemendgle by any Defendant other than Rhodds);
Ex. L (Sima Zaks Dep. Tr.), at 43—46 (maticomments made by Rhodes, and explaining
inability to specifically identify others who have made allegedly bigoted comments)), yet the

only specific comments they discuss arehfa)blog posts, as disssed above, and (b) an

47 Oddly, Plaintiffs made no attemptdepose any representatives of Pomosee (
Pomona’s Mem. 11), and cite to no be&iny of any Pomona official about thestnut Ridge
Action.
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allegation that he threatened t@elp a rabbi out of a public meetitfgin general, the blog posts
themselves do not suggest discriminatory anjrbusrather indicata concern about water,
sewage, and zoning controlS€e, e.gAff'n of A. Zaks (“A. ZaksJune Aff'n”) Ex. A, at
unnumbered 13-17, 19-20 (June 20, 2014) (D&t.144).) Indeed, Rhodes specifically
characterizes the conflict between his orgaonsand Ramapo as “not a struggle between good
and evil . . . [but] a strugglof rights inconflict,” (id. at unnumbered 20), and he makes clear in
his deposition that his concern relates gcourate population estimates in the Ramapo
Comprehensive Plan and the associatédréto prepare fosuch increasess¢eDefs.’ Decl.

Ex. R (Rhodes Dep. Tr.), at 58—60 (explainingvltbe Ramapo Comprehensive Plan contained
erroneous population estimates, and failed towaacfor the rate of population increase).) On
the other hand, the Court is didted by Rhodes’ discussion oethombination of poverty and
high birth rates of the Hasidic communityhis blog post, even though he relates these
comments to a failure to account focreased Medicaid costsSdeA. Zaks June Aff'n Ex. A,

at 18-193° However, even if the Court construhs blog post reference to an impoverished

48 As noted, the Perles affidavit suggesit Brown did something along the lines of
calling the prospect of a Hasidic Yeshimaying and building on land in the Villages “a
catastrophe,” which was not rebudtby Frankl despite the fact that he was “standing nearby,”
and the Blackman affirmation indicates tkRaankl made a comment about avoiding having
“synagogues all over the place.” (A. Zaks JUNiEn Ex. B.) While these statements are
suggestive, Brown is not a Defendant in thisasg and, as discussed above, Frankl’'s statement
was made decades prior to the affirmatiord ao the probative value of this evidence is
minimal, at best.See Henry v. Wyeth Pharm., Ing16 F.3d 134, 149 (2d Cir. 2010) (“The more
remote and oblique the remarks are in relatiathéo. . . action, the $s they prove that the
action was motivated by discrimination.” (brat& and internal quaian marks omitted));
Underdog Trucking, L.L.C. v. Cellco P’shido. 10-CV-9189, 2012 WL 2422040, at *7
(S.D.N.Y. June 26, 2012) (applying the same stahttaa claim of raeil discrimination in
contracting decisionsaff'd 514 F. App’x 31 (2d Cir. 2013).

4% Rhodes also made a few somewhatimiinatory statements in his deposition,
statements that Plaintiffs oddly do not cite igsitlsubmissions. For example, Rhodes indicated
his concern that an “extremely influentialiggon may run roughshod ov@lanning, quality of
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Hasidic community to indicate ligious animus, and eveniRhodes made the aforementioned
attempt to keep a rabbi out of a public meetiagause of his religion, “isolated racial remarks”
among one of the Individual Defendants “do nais$a[Plaintiffs’] burden of establishing a
prima faciecase of discrimination.’Lawson v. Getty Terminals Cor|866 F. Supp. 793, 802
(S.D.N.Y. 1994) (italics omitted). Likewise, theere “feeling” that there was an anti-Semitic
motivation to theChestnut Ridgéction is insufficient to survive a motion for summary
judgment. See Lisa’s Party City, Inc. v. Town of Henriett&85 F.3d 12, 17 (2d Cir. 1999)
(affirming summary judgment ongdal Protection Clause claim because, inter alia, the plaintiff
had “failed to show a material issue of fastto . . . impermissible motive” because his
assertions that a Town ordinance was enforceddiscriminatory fashion was “sheer conjecture
and speculation” (internal quotation marks omittem)ypre v. Syracuse City Sch. Djstlo. 05-
CV-5, 2009 WL 890576, at *6 (N.D.N.Y. Mar. 31, 2009) (“Conclusory allegations are
insufficient to survive summary judgment unlesgported by facts that may prove invidious
discriminatory intent or purpose.’nfiernal quotation marks omitted)).

While the mere generality of evidence widspect to the othendlividual Defendants is
not a fatal flaw, the critical problem with Plaifisif evidence is that, as explained above, it does
not ascribe a discriminatory motive to DefendamRsither, the evidence suggests only that (a)

the Chestnut Ridgéction has no comparators, and (bjhwthe exception of a couple of

life[,] and the law,” and, in refence to the Hasidic communityptes that “if you have a very

poor community, if you have a desperate needhdorsing, if you can't affordo pay taxes|,] you
take shortcuts.” (Defs.” Decl. Ex. R (Rhad@ep. Tr.), at 142-43.) Granted, Rhodes did
express a hope that poor indivads from the Hasidic community would band together with other
poor individuals from outside the communitynthdemand that our government provide for all
poor people, instead [of] focusfi] on their own needs.”Id. at 143-44.) Rhodes claimed that
the only reason his concern was focused on ttsditacommunity was because “that is the only
part of the community that's expanding.ld.(at 145.)
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instances of indiscretion on Rhodesirt, only unidentified indiduals made bigoted remarks at
town meetings, individuals whoay or may not have been Defendants. Therefore, “[w]hile
[the] Court is cautious in granting summamnggment on motive based discrimination claims, it
will not shirk its duty to do sohere, where “[P]laintiff[s’] proofs wholly inadequate.’Blount,
2006 WL 3314635, at *13 (grantirmymmary judgment for defenaks because there was “no
evidence whatsoever to suggest that [defestlantestigatory procgs or conclusions were
influenced in any way by bias”). Accordingly, the Court finds that Plaintiffs have failed to raise
an issue of material fact withgpect to discriminatory intenSee Grillo v. N.Y.C. Transit Auth.
291 F.3d 231, 235 (2d Cir. 2002) (finding that thergl#i“failed to prodice sufficient evidence
to withstand summary judgment on his discrinima claims” because he did “little more than
cite to his alleged mistreatmentdaask the court to conclude tliamust have been related to his
race” (brackets and interngliotation marks omitted)Rickerson v. State Farm Fire & Cas. Co.,
No. 95-CV-10733, 1996 WL 445076, at *3 (S.D.N.Y. Atg1996) (“It is not enough merely to
assert that the defendant toakvarse action against the plaffitand that the action was the
product of racial animus. The complaint mus@e specific factsupporting both the existence
of the racial animus and the inference oink between the adverse treatment and the racial
animus.”). Therefore, even if Plaintiffs had providedfficient evidence on the similarity of the
Comparator Sites to Kiryas Bia, Defendants would be entitled to summary judgment on this
claim and, by extension, immunity froRtaintiffs’ civil rights claims.

The Court understands the seisness with which Plaintifisring these allegations.
Indeed, Plaintiffs have made clear, in their mgvpapers and at oralgarment, the sincerity of
their belief that their Equal Btection claims have merit. €hallegations, while often supported

only by inference, are grounded in the contextftf folus years of distist, hostility, and even
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bigotry within the communities at issue het¢aving lived and worked with residents and
officials from the Villages during these many years, Plaintiffs firmly believe that they have been
targeted because of their religious beliefs, evéinelf cannot point to discriminatory statements
by Defendants. The Court is syatpetic: who would know betterdh the Parties in this case
whether the current disputeasoroduct of the decades-lotemsion between the Hasidic
community and the Villages of Ramapo? Howetee Court’s role in evaluating competing
motions for summary judgment is not to take the Plaintiffs (or Defendants) at their word,
however sure Plaintiffs might be; rather, the Goowst evaluate the ewadce, if any, in support
of their claims. Because Plaintiffs have offé almost no evidence in support of their claims,
and certainly not enough to raia contested issue of matefedt, the Court must grant
summary judgment in favor of Defendantee First Nat'l Bank of Ariz. v. Cities Serv. (391
U.S. 253, 290 (1968) (holding theapitiff could not defeat a samary judgment motion without
offering “any significant probative evidencenting to support t complaint”).

3. Sections 1981, 1982, 1983, and 1985

Following the Court’sMlosdos llopinion, the Individual Plaintiffs’ §§ 1981, 1982, 1983,
1985(3) claims against the Villages and the Irdiial Defendants in theafficial capacities
survived. Because, as discussed above, all Defendants arel eéatittenunity undeNoerr-
Penningtorfrom civil rights claims arising out of tféhestnut Ridgéction, the 88 1981, 1982,
1983, and 1985(3) claims fail. Notably, otliesin by operation of Dendants’ immunity,
Defendants only specifically seek summprggment on Plaintiffs’ Section 1982 and 1985(3)
claims. Therefore, were Defendants not entitteanmunity, the Individual Plaintiffs’ 8§ 1981
and 1983 claims would survive, though the Wdlial Plaintiffs’ § 1982 and Equal-Protection-

Clause-based § 1983 claims would likely fail ethreless for the reasons discussed abSee.
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Oliveira v. Price Law FirmNo. 14-CV-4475, 2014 WL 4088199, at *2 (S.D.N.Y. July 30,
2014) (noting that to state a esfaunder section 1983, agmtiff must allege the deprivation of a
constitutional right)Lin v. Rohm & Haas Cp293 F. Supp. 2d 505, 519 (E.D. Pa. 2003)
(dismissing section 1981 claim because the pféiffiéiiled to present sufficient evidence from
which an inference of discrimination . . . [could] be drawnl) reconsideration301 F. Supp.

2d 403 (E.D. Pa. 20049.

With regard to the Individual Plaintiffs’ 8982 claims, Plaintiffs allege that Defendants
impaired the Individual Plairfts’ right to purchase and use rgabperty, namely Kiryas Radin,
for discriminatory reasons, (Am. Compl. 1 138»d likewise that Defendants “conspired to
selectively, discriminatorily and improperly viotafthe Individual] Plaintiffs’ right to Freedom
of Association” in the same manned.(f 144)°! Defendants allege dhthe claim must fail
because the Individual Plaintiffs have “fail[eéd produce any evidence that they sought housing
opportunities within the Mages.” (Defs.” Mem. 21.) In response, the Individual Plaintiffs
claim that, because Defendants initially obtdingunctive relief, eaclf the Individual
Plaintiffs were unable “to move inta . Kiryas Radin . . . and enggin their studies and/or their
vocation of teacher.” (Pls.” Opp’n 8.)

The Individual Plaintiffs’ clans are without merit. To maintain a § 1982 cause of action,

the Individual Plaintiffs musthow that “(1) [they] are menrels] of a racial [or religious]

0 Mosdos’s counterclaims also include tw&383 claims. As discussed below, they fail
because of Defendants’ immunity, amecause the counterclaims are moot.

51 |f the Individual Plaintiffs intended to atie a civil rights conspiracy to deprive the
Individual Plaintiffs of their rights under § 1982, the claim still fails for the reasons discussed
here. Otherwise, the conspiracy clainadlressed below in the context of § 1985.
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minority; (2) [D]efendant[s] intended to discrimieeon the basis of rager religion]; and (3)

the discrimination involved onar more of the activities @merated in the statute[|Grajales v.
MendezNo. 11-CV-3069, 2011 WL 3163032, at *1 (E.D.NJuly 25, 2011), namely the right
to “inherit, purchase, leassgll, hold, and convey real andrpenal property,” 42 U.S.C. § 1982.
Given Kiryas Radin was not in any of the Dadant Villages, and the Villages likewise had no
control over who could rent or buy housingle# complex, it was impossible for them to
“discriminate in the sale aental” of the property See Warth v. Seldid22 U.S. 490, 510
(1975) (rejecting a 8 1982 claim because, inter alia, the petitioners were “not themselves subject
to [the challenged] zoning practicesByans v. Lynn537 F.2d 571, 595 (2d Cir. 1975) (finding
no standing for housing discrimination claim besmthe plaintiffs did not seek housing, nor
were housing proposals that would benefit thentrantily rejected by the town). Further, the
Individual Plaintiffs have not Eged that they have attemptedotoy or lease property, or that
they have a property right in Kias Radin, but rather only thiditey were unable to “move in”
due to the injunction resulting from tldhestnut Ridgéction. This is insufficient to state a
claim. See Grimes v. Fremont Gen. Cor85 F. Supp. 2d 269, 295 (S.D.N.Y. 2011) (“[T]o
maintain an action under § 1982, a plaintiff maltge that [he] or she was intentionally
deprived of a property right because of her [iehg or] race.” (bracketnd internal quotation
marks omitted))Puglisi v. Underhill Park Taxpayer Ass'847 F. Supp. 673, 700 (S.D.N.Y.
1996) (noting that to state aagh under 8 1982, the plaintiff musilege that he or she was
intentionally “deprived of a propsrtright because of her race.”Therefore, even if Defendants
were not immune from suit, they would be entitled to summary judgment on the Individual

Plaintiffs’ 8 1982 claims.
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With regard to the Individual Plaintiff§ 1985 claim, Plaintiffallege that Defendants
“conspired with one another and with othersgarposes of depriving” thindividual Plaintiffs
of “equal protection of the laws, or of equaiMgeges and immunities under the Constitution.”
(Am. Compl. 1 141.) Defendants adgbat Plaintiffs have “failedo present any facts other than
the most general, unsupported[,] and concluatigations, that a significant reason for the
commencement and pursuit of tlighpstnut RidgeAction was because of the alleged adverse
effect it would have on Plaintiffs, or discriminggaanimus.” (Defs.” Mem. 20.) Plaintiffs, by
contrast, contend that “the four Villages comegito deprive ultra-orthodox Jews . . . . [by]
singling them out and presenting a meritlessuamidue SEQRA lawsuit . . . .” (Pls.” Opp'n %)

To maintain a cause of action under § 1983P8Rintiffs must demonstrate “(1) a
conspiracy, (2) for the purpose of depriving angspa or class of persons of equal protection of
the laws . . ., (3) an act in furtherance of the poasy . . . ,” and (4) @ as a result, “a person
is injured in his person or @perty or deprived of a riglur privilege of a citizen.”"Wales v. City
of New YorkNo. 06-CV-13684, 2008 WL 728870, at *5[EN.Y. Mar. 18, 2008) (alterations
in original) (internal quotation marks omitted). The conspiracy “must be motivated by some
class-based animusld. (internal quotation marks omittedee also Cine SK807 F.3d at 791
(“A 8 1985(3) conspiracy must also be motivabydsome racial or perhaps otherwise class-
based, invidious discriminatory animus behiihe conspirators’ aan.” (internal quotation
marks omitted)). The Court has addressedsthige of discriminatory animus above in the
context of Defendants’ qualified immunity/Pl#ffs’ Equal Protection claim, and, other than

stating the elements of such a claim, no Party presents any additional arguments here.

52 Plaintiffs also allege that thehestnut Ridgéction “presented no true environmental
issues as are required when a&sding religious land use.” (PI®pp’'n 7-8.) This issue is
addressed below.
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Accordingly, even if Defendants were not immudrem suit, they would be entitled to summary
judgment on the Individual Plaintiffs’ § 1985(3) claim because Plaintiffs have not presented
evidence raising an issue of material fact ashether Plaintiffs’ acted with a discriminatory
purpose in filing the&Chestnut RidgAction.

4. State Law Claims

In Mosdos I] this Court dismissed Plaintiffs’ MeY ork-State-Constitution-based claims
against Pomona for failure to file a NoticeClaim as required under New York lawmosdos 1]
815 F. Supp. 2d at 708-10. The non-Pomona Defesidamie for these claims to be dismissed
against them as well, and Plaintiffs have w#teno response. (Defs.” Mem. 24-25.) Therefore,
for the same reasons articulatedviosdos || and because Plaintiffs have not otherwise
responded to the remaining Defendants’ argusahbout these claims, the Court grants
summary judgment to the remaining Defendants on these cl&egsLewis v. Town of
Waterford No. 04-CV-1194, 2006 WL 2401646, at (2. Conn. Aug. 17, 2006) (granting
summary judgment as to a claim deemed abarttidne to the plaintiff's failure to respond to
the defendant’s arguments concerning that claim).

The non-Pomona Defendants also contend that the Court dismissed Plaintiffs’ claim
under New York Civil Rights Law 40-c agaifdmona. (Defs.” Mem. 24-25.) This is
mistaken; the Court specifically did not dismtisat claim because it found that the Notice of
Claim requirement did not apply to state civil rights clairBee Mosdos IB15 F. Supp. 2d at
709. However, “the claims asserted by Pl&stinder the provisions ¢the] New York Civil
Rights Law are governed by similar stardtaas Plaintiffs’ § 1983 claims.T.E. v. Pine Bush
Cent. Sch. Dist— F. Supp. 3d —, 2014 WL 5591066, at ¥8D.N.Y. Nov. 4, 2014). Indeed,

Plaintiffs’ explanation of its New York State CiWlights Law claim is very similar to that of its
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Equal-Protection-based § 1983 claims: Pl#mtlaim that Defendants “selectively,
discriminatorily[,] and improperly@plied the law[] . . . in violatin of Plaintiffs’ rightto . . .
Equal Protection.” $eeAm. Compl.  153.) The Court habeady granted summary judgment
on Plaintiffs’ Equal-Protection-based § 1983 clasnsmmunity grounds and because Plaintiffs
have failed to offer sufficient evidence to raisdssue of material fa@s to whether Defendants
acted with discriminatory animus. Accordipgthe Court also grants summary judgment to
Defendants on Plaintiffs’ New ¥k Civil Rights Law claim.

5. Chestnut Ridgéction Counterclaims

As discussed above, by applicatiorNaferr-PenningtonDefendants are immune from
suit for violations of civirights stemming from th€hestnut Ridgéction. Even ifNoerr-
Penningtordoes not apply, however, Defendantsemgtled to summary judgment on the
counterclaims. Two preliminangsues raised in Defendan@pposition to Plaintiffs’ Motion
warrant consideration fitsstanding and mootness.

a. Standing

Defendants argue that, aftdimfg its counterclaims, Mosdaontended in a related case
that because YCC's “conveyance of the Nike &itélosdos was not approved by a [c]ourt in
accordance with N.Y. Religious Corporation Laecfon 12, its title thereto is void.” (Defs.’
Opp’n 17 (citingMosdos Chofetz Chaim, Inc. v. RBS Citizens, N4AF. Supp. 3d 191, 217
(S.D.N.Y. 2014) (“Mosdos argues thatoes not hold valid title tthe [Nike Site].”).) In that
case, after the Court found that Mosdlid not have standing to clealge the validity of its title
to the Nike Site,i¢. (citing RBS Citizensl4 F. Supp. at 219)), YCC filed a separate action
seeking a declaration from the Court that Mosdtt&sto the Nike Sités void or voidable,id.

(citing Yeshiva Chofetz Chaim, Inc.Mosdos Chofetz Chaim, In&No. 14-CV-4149 (S.D.N.Y.
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filed June 10, 2014)). Defendartherefore argue that Mosddses not have standing to bring
its counterclaims.

In response, Mosdos makes two argumehisst, it argues that éh“issues presented
by ... Mosdos . .. do not require ownership efghbject real property,” because regardless of
how ownership is resolved, it wdMosdos’s project that tiéhestnut Ridgéction targeted, and
Mosdos that expended funds on an allegedly frivolous lawsuit. (Pls.” Reply 7-8.) Second,
Mosdos argues that, according to this Court’s prior holding, Mosdos’s ownership of the Nike
Site is “not void, but voidableand therefore because the cegance of the property has not
been voided, Mosdos retains standinigl. § (citing RBS Citizensl4 F. Supp. 3d at 217).)

The Court agrees that Mosdos has standimgaimtain its counterclaims. Defendants do
not allege that Mosdostgle to the Nike Site is void, ndras any court found that such title is
void. Therefore, it is undisputed that as of thage, and as of the date of the filing of the
counterclaims, Mosdos had an interest in KiryadiRaOn that basis, and at this time, Mosdos
has standing to maintain its counterclairBge Berezovskaya v. Deutsche Bank Nat'l. Trust Co.
No. 12-CV-6055, 2014 WL 4471560, at *8 (E.D.N.Y. Aug. 1, 20fiifing standing to
challenge certain actions made by a trubEause they were “voidable, not voiddflopted by
2014 WL 4470786 (E.D.N.Y. Sept. 10, 2014@e generally Pac. Capital Bank, N.A. v.
Connecticut542 F.3d 341, 350 (2d Cir. 2008) (noting thatsatisfy Article 11l standing
requirements, the plaintiffs must show (1) that thaye “suffered an injury in fact that is (a)
concrete and particularized and (b) actuahuninent, not conjecturadr hypothetical; (2) the
injury is fairly traceable to #hchallenged action of the defentaand (3) it is likely, as opposed
to merely speculative, thatehnjury will be redressed by a favorable decision” (internal

guotation marks omitted).
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b. Mootness

Defendants also argue that because Mosdos sought a permanent injunction enjoining
Defendants from “interfering with Mosdos’[g]vil rights’ and a ‘H]eclaratory judgment
declaring that Mosdos’[s] use of its [p]ropedy a Yeshiva campus with fami[l]y residential
housing is permitted, subject to legitimate health and safety review,” Mosdos’s counterclaims
are moot. (Defs.” Opp’n 18 (quogrCounterclaims at 68).) In short, Defendants contend that
by virtue of theChestnut Ridgéction being decided on the meritsPlaintiffs favor, Mosdos
“already obtained the relief it i®sking,” and there is “no possilyl that the alleged civil rights
violations complained of . . . will recur.”ld; (citing Irish Lesbian & Gay Org. v. Giulianil43
F.3d 638, 647 (2d Cir. 1998) (“A case become®twhen interim relief or events have
eradicated the effects of thefeledant’s act or omission, ancktie is no reasonable expectation
that the alleged violation will recur.”).)

In response, Mosdos notes thattthe time it drafted its coterclaims, “it was not injured
by [Defendants’] actions, and accorgly it did not seek damages law.” (Pls.” Reply 8.)
Mosdos contends that it sought damageserctaims that the Court dismissed in the 2008
Action, and that based on the colidation of the 2008 Action and tlghestnut Ridgéction,
Mosdos had “been proceeding a# ifras restored to [the 2B8(Action] through the removal of
the [Chestnut Ridgdéction].” (Id. 8-9.) Mosdos also makes clear, however, that if it “erred in
the manner in which it [was] proceeding,” it would seek leave to amend the countercldims. (
9)

The Court sought supplemental briefing oe bsue of whether Mosdos should be
granted leave to amend its counterclain®eeDkt. Nos. 131, 133.) In their Letter, Defendants

point to the fact that Mosdd®ad several years to amend ibsinterclaims, including after this
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Court dismissed Mosdos’s claims in 2010, arguarthat Mosdos did not even actively pursue
its counterclaims until December 2012. (Letter from Michael D. Zarin, Esg., and Jody T. Cross,
Esq., to Court (“Defs.” Feb. 15 letter”) ahnumbered 2 (Feb. 13, 2015) (Dkt. No. 132).)
Defendants further argue that Mosdcould not “in good faith” have believed that consolidation
effectively undid the Court’s dismissal of its claims in the 2008 Actidoh.at unnumbere@.)
Defendants also suggest that amendmentavegjuire the reopening of discovery because
Defendants did not question the Individual Riiis about monetary damages sustained by
Mosdos. [d. at unnumbered 5.) Therefore, Defendaaistend that leave to amend should not
be granted because of undue delay and prejudice.

Additionally, Defendants argue that amendmeaould futile. Because Plaintiffs did not
produce a computation of damages during dispgwnder Federal Rules of Civil Procedure 26
and 37, Defendants contend that Plaintiffs wouldo@oable to prove such damages at trild. (
at unnumbered 4). Defendants adssert that Mosdos is praded from arguing damages based
on an inability to operate Kiryd®adin during the pendency of tidestnut Ridgéction
because the Second Department held that boaddertook construction “at its own risk.Id.(
at unnumbered 5 (citinGhestnut Ridge JI953 N.Y.S.2d at 82f3

In response, Mosdos contends tthet age of the case is notfasilt, and that it diligently
proceeded with motion and appellate practice, whiok several years. (Letter from Joseph J.
Haspel, Esq., to Court (Feb. 24, 2015) 2 (INd. 134).) Mosdos fither argues that any
amendment to its counterclaims would not BWsuaprise” because it previously sought damages

in the 2008 Action. I¢l. 2.) Mosdos also asserts, withaiting any case law, that the “law

53 Defendants also argue that Mosdos wouldasogntitled to attorneys’ fees because the
Chestnut RidgAction was not “objectively baseless(Defs.’ Feb. 13 Letter at unnumbered 2
(citing Mosdos ] 701 F. Supp. 2dt 603).)
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surrounding proceeding with construction at Gt8n risk’ only comes into play when a
respondent (in this case the Villages) ultimataievails in the Article 78 proceedingjti(2—3),
that liability could be determed without further discoveryid. 3), and that discovery could be
reopened for damages without delayingdhse given no trial date is imminent)(

Plaintiffs ultimately prevailed in th€hestnut Ridgéction, and Defendants cannot
further delay, or interfere witliKiryas Radin, because it israhdy complete and operational.
Therefore, Mosdos has, in esse, already received the injunaiand declaratory relief that it
seeks in its counterclaim, the o which was to prevent Defendants from interfering with the
completion and opening of Kiryas Radin. Indeedshitts does not appear to contest that, if the
Court interprets its counterchas as only seeking injunctive and declaratory relief, they are
moot. Therefore, because Defendants can mgelo“commit the wrongful conduct alleged” in
the counterclaims, the Court finds that Mosdos’s counterclaims, as currently alleged, are moot.
Riverkeeper, Inc. v. Mirant Lovett, LL675 F. Supp. 2d 337, 348 (S.D.N.Y. 20G&e also
Friends of the Earth, Inv. v. Laidlaw Envtl. Servs., 1828 U.S. 167, 189 (2000) (“A case might
become moot if subsequent events made atedplciear that the altgedly wrongful behavior
could not reasonably be expedtto recur.” (internal quotation marks omitted)).

Mosdos accordingly seeks to amend the courdiensl to add a request for damages. Due
to undue delay, the Court will not grant MosdeaJe to amend. While the Court recognizes that
“leave to amend . . . should be ‘fregliven when justice so requiresElek v. Inc. Vill. of
Monrog 815 F. Supp. 2d 801, 804 (S.D.N.Y. 2011) (mgFed. R. Civ. P. 15(a)), it may deny
leave “for good reason, inclirdy futility, bad faith, undue delay, or undue prejudidd¢Carthy;

482 F.3d at 200As Defendants point out, courts in thec8nd Circuit have consistently denied

leave to amend in cases where discovery wagptaie and motions for summary judgment have
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been filed. See idat 202 (finding that decision not to gtd@ave to amend “did not exceed [the
district court’s] discretion” because the requesne “after an inordinate delay” such that
“discovery had closed, defendants had filedsianmary judgment, antearly two years had
passed since the filing of the original complain&jisam Assocs., Inc. v. Cola Petroleum, ,Ltd.
760 F.2d 442, 446 (2d Cir. 1985) (affirming dermimotion to amend after completion of
discovery and filing of miwon for summary judgmentyee also Wolk v. Kodak Imaging
Network, Inc, 840 F. Supp. 2d 724, 738 (S.D.N.Y. 2012) (denying motion to amend because,
inter alia, “it is improper to amend a compla . . in response to a motion for summary
judgment when discovery is completedff'd sub nom. Wolk v.Hdtobucket.com, Inc., 560 F.
App’x(2d Cir. 2014)cf. Gem Global Yield Fund, Ltd. v. Surgilight, Indo. 04-CV-4451, 2006
WL 2389345, at *10 (S.D.N.Y. Aug. 17, 2006) (exipling that, in adjudicating a motion to
amend, the “court may . . . consider whetherrtiotion comes on the eve of trial after many
months or years of pretrial activity” (bracketnd internal quotation marks omitted)). Here,
Mosdos filed its counterclaims seven years agd,the Court dismissed its claims in the 2008
Action five years ago. Discovehas been complete for over a year, and competing motions for
summary judgment have been filed. Accaogly, Mosdos should not be allowed to amend its
counterclaims, and, even if Defendants were@matune from the counterclaims, they would be
entitled to summary judgent on mootness grounds.
c. RLUIPA

Mosdos’s two RLUIPA counterclaims allegattithe Villages['] actions deprived and
continue to deprive [Plaintiffgjf [their] right to free exersee of religion, as secured by
[RLUIPA], through the guise of SEQRA and the nsiswf the Court system of the State of New

York,” purportedly citing 42 U.S.G88 2000cc(2)(a) and 200c(2)(b)(2). $eeCounterclaims
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19 376-83.) Because neither section exists, baskthetios’s characterization of the causes of
action as “Substantial Burdens” and “Nondiscriminatiord’)(the Court assumes, as
Defendants do in their Memorandum of Law, (Ddfsem. 22), that Mosdos intended to cite
Sections 2000cc(a)(1), which provides thaf]¢[ government shall impose or implement a land
use regulation in a manner that imposes a sotiskdurden on . . . . religious exercise,” and
2000cc(b)(2), which provides that “[n]Jo goverant shall impose or implement a land use
regulation that discriminates aigst any assembly or institoti on the basis of religious or
religious denomination.” In both cases, RLUIPA defines “land use regulation” as “a zoning or
landmarking law, or the applicatiai such a law, that limits or restricts a claimant’s use or
development of land.” 42 U.S.€.2000cc-5(5). The Partiesldress both counterclaims
together in their memoranda of laand so the Court does the same here.

In Plaintiffs’ Opposition, Mosdos, for the ftreme, alleges that pursuant to 42 U.S.C. §
2000cc-2(b), which provides that a plaintifishie “burden of persuasion on whether the law
(including a regulation) or govement practice that is chafiged by the claim substantially
burdens plaintiff's exercise of religion,” it kadequately stated a claim. (Pls.” Opp’n 9
(emphasis omitted).) Mosdos contends that, under RLUIPA, a plaintiff can plead either “the
improper imposition of a landse law (or regulatiorgr a government practice.”ld; (emphasis
added).)

Defendants, by contrast, contend that beed(iryas Radin is located outside the
jurisdiction of the Villages, and wapproved by Ramapo under Ramapo lawQhestnut
RidgeAction was not a “land use regtilon subject to RLUIPA."(Defs.” Mem. 22—-23.) In
response, Mosdos cites 8 2000cc-3(g), which pes/ttiat RLUIPA “shall be construed in favor

of a broad protection of religious exercisetlte maximum extent permitted by the terms of this
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chapter and the Constitati,” and argues that it would “inanadaentirely contrary to the policy
of RLUIPA” for it not to apply tgpractices of governments thave effects outside of their
jurisdictional limits. (#s.” Opp’n 9.)

The applicability of RLUIPA to this case thus dependent on the answer to two
qguestions: (1) In filing th€hestnut Ridgéction, did Defendants “impose or implement” a land
use regulation, and (2) If not, can any other ‘&yovnent practice” serve taolate RLUIPA?

The Court begins with the first question: thefinition of “impose or implement.” While
the Court is cognizant & “Congress enacted RLUIPA . . . in order to provide very broad
protection for religious liberty,Holt v. Hobbs 135 S. Ct. 853, 859 (2015) (internal quotation
marks omitted), it finds Mosdos’s interpretattonbe without merit. There is a difference
between imposing or implementing a land use @&gui, and filing a lawsuit to ensure that
another municipalitymposes or implements its own land use regulation. RLUIPA’s reach may
be expansive, but it does not stfeso far as to implicate the kattcircumstance. Such a reading
of RLUIPA would expand its scepfar beyond its intendddrgeting of théwidespread practice
of individualized decisions to grant or refyssrmission to use propertyr religious purposes,”
146 Cong. Rec. S7775 (daily ed. July 27, 2000) (jsiatement of Sens. Hatch and Kennedy), to
include governing angction a local government may take tbaitild result in the enforcement of
a land use regulatiorSee Omnipoint Commc’ns, Inc.City of White Plain®202 F.R.D. 402,

403 (S.D.N.Y. 2001) (noting that RLUIPA “wasssed because Congress found that churches
were frequently discriminated against where mgriodes frequently exclude churches in places
where they permit theaters, meeting haltg] ather places where large groups of people
assemble for secular purposes.” (internal qumatiarks omitted)).The Court declines to

delimit RLUIPA in in this way, particularlgiven Mosdos cites ncase—nor can the Court
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locate one—in which the any court has doneGb.Westchester Day Sch.Village of
Mamaroneck386 F.3d 183, 190 (2d Cir. 2004) (noting tmportance, in interpreting RLUIPA,

of not allowing the law to expand “beyond the proper function of protecting the free exercise of
religion into the constitutionally impermissiblere of entwining government with religion in a
manner that prefers religion avereligion and cordrs special benefits on it.” (citinQity of

Boerne v. Flores521 U.S. 507, 537 (1997) (Stevens, J., concurring)).

As the Second Department recognized, tieeeedistinction under SEQRA between an
“involved agency,” which “has jurisdiction by late fund, approvel,] or directly undertake an
action,” and an interested agency iethdoes not have such authorighestnut Ridge, B41
N.Y.S.2d at 332 (citing N.Y. Comp. Codes&Regs. tit. 6, § 617.2) (internal quotation marks
omitted). Ramapo is the involved agency in tfase, while the Villages are the interested
agencies. As such, Ramapo is the only emtitly the capacity to impose or implement SEQRA,
and the Villages have only attempted to ensure such action through a la@fsMitestchester
Day Sch.386 F.3d at 189 (equating “implementatioradand use regulation” with “regulation
or rejection” of actions by a zoning board)his interpretation is borne out in what actually
happened in th€hestnut Ridgéction: Defendants did not prevadnd as such, the lawsuit had
no bearing on the actions that Ramapo took inemginting SEQRA. It is also consistent with
the plain meaning of RLUIPA; Congress made natio@ of “enforcing,” or‘litigation relating
to,” land use regulations in RLUIPA, evémough it could have easily done g0f. Faith Temple
Church v. Town of Brightqr05 F. Supp. 2d 250, 255 (W.D.N.Y. 2005) (holding that RLUIPA
does not apply to eminent domain proceedings because Congress made no mention of it and the

concept “is hardly . . . arcane or little-known™he Court therefore agrees with Defendants that
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the Chestnut Ridgéction was directed at Ramapo’s actions under SEQRA, and did not
constitute an imposition or iplementation of SEQRA itself.

Mosdos'’s reliance on RLUIPA’s mention ‘@fovernment practice’—the subject of the
second question—is also without merit. Thentégovernment practice” is included in the
portion of the statute governing “juial relief,” and in the subsgan that defines the burden of
persuasion, rather than in the prior sectioB080cc, which defines the actionable conduct to
which that subsection explicitly pertain€ompare42 U.S.C. § 2000cc-2 (referring to
“violation[s] of section 2000cc”ith id. 8 2000cc (defining “Substantial burdens,” “Equal
terms,” and “Nondiscrimination” violationsReading the subsection that Mosdos cites in
context,the term “government practice” appears tarmuded in order to cover all of the
possible violations of RLUIPA defined in 8§ 20@0cWithout including such term, the portion of
the subsection in which “governmiegpractice” appears, which prods when a plaintiff “bear[s]
the burden of persuasion” even after “prodog[iprima facie evideze,” would only cover a
“law . . . that is challenged” itseli]. § 2000cc-2and would not apply ta RLUIPA violation
stemming from the “manner” in which a law is implemented, e.g., the selective enforcement of a
facially neutral statutesee Primera Igelsia Bautista Hispana of Boca Raton,unBroward
County 450 F.3d 1295, 1308 (11th Cir. 2006) (descrilming type of RLUIPA violation as the
“selective[] enforce[ment]” of “a truly neutratatute . . . againstligious, as opposed to
nonreligious|,] assemblies or institutions”)

Tellingly, Plaintiffs cite no case in which “gowenent practice” is interpreted to define a
RLUIPA violation, never mind a case in whifilng a lawsuit is characterized as the

enforcement of a land use regulation. Therefeven construing the staé broadly, no reading
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of it suggests that RLUIPA applies to tGbestnut RidgéAction by virtue of it being a
“government practice.”

In a final attempt to resurrect its claims, Mosdos again Enesess Bible contending
that the case makes clear that a municipalitgymot use SEQRA as a pretext for issues that
are, in essence, zoning/land ussues.” (PIs.” Mem. 50.) There&rand distinct from the Equal-
Protection-related use &brtress Biblediscussed above, Mosdasntends that because the
Villages “used . . . zoning/land use issues to challenge Ramapo’s actions,” namely traffic,
community character, and water concerns, thagpropriately used SEQRA in violation of
RLUIPA. (d.51.p*

While theFortress Biblecase is certainly relevant to ether SEQRA may be considered
a “land use regulation,” the case takes no standée central issue gowveng the applicability
of RLUIPA to this matter: whether thaifig of a lawsuit constitutes the imposition or
implementation of SEQRA, or is otherwisg@ernment practice governed by the statute.
Mosdos’s attempt to appRortress Biblés analysis to this quesin assumes its own conclusion.
Plaintiffs argue thatFortress Biblecannot be limited to only ¢hlead agency engaged in
SEQRA review,” as “i[t] would snply defy logic to hold that ongarty is precluded from using
SEQRA to challenge religious land use, whilether party is free tdo so,” i.e., that “an
illegitimate use of SEQRA could be legitimizby changing the identitgf the challenger.”

(Pls.” Reply 6.) This iprecisely the issue thkbrtress Bibledoes not address. In fact, if
anything,Fortress Biblesuggests that the Villages’ actianghis case are different in a

fundamental way: In ruling on a related issue,Rberess Biblecourt noted that the defendant

54 As discussed above, the Court ndtes, unlike the district couRortress Bible it has
made no finding that the Villages’ justification for tBaestnut Ridgéction was pretextual.
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town “was acting in its regulatpicapacity as a sovereign .making decision about the ways in
which property owners could use their lané6rtress Bible 694 F.3d at 222. As discussed, the
Villages do not, and cannot, act in such capdutye, because the Nike Site is outside the
jurisdiction of the Villages.Accordingly, Mosdos’s RLUIPA counterclaims are without merit,
and Defendants are entitled to summary judgrient.

d. FHA

Defendants argue that Mosdos’s two Féausing Act counterclaims, brought pursuant
to 42 U.S.C. 88 3604 and 3617, respectively, shouldisgreissed. (Defs.” Mem. 23.) However,
as Plaintiffs recognize in their Opposition Memorandum, this Court dismissed Plaintiffs’
identical FHA claims irMosdos Il. See Mosdos 815 F. Supp. 2d at 707S€e alsd’ls.’

Opp’n 10 (“This Court addresdgthe FHA] allegations ilMosdos I] and the cause of action
was dismissed. It need not bether addressed herein.” (italiadded).) Accordingly, the Court
declines to revisit the issue here, and findd efendants are entitléol summary judgment on

Mosdos’s FHA counterclaims.

%5 Of note, Mosdos’s “Nondiscriminatiorbunterclaim also fails because, as noted
above, Plaintiffs have failed to demonstrate discriminatory int8ae Chabad Lubavitcfi68
F.3d at 198 (“[E]stablishing a claim under RIRA’s nodiscrimination provision . . . requires
evidence of ‘discriminatory intent.”).
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[II. Conclusion

For the foregoing reasons, Defendants’ Motions for Summary Judgment are granted, and
Plaintiffs’ Motion for Summary Judgment is denied. The Clerk of the Court is respectfully
requested to terminate the pending Motions, (No. 08-CV-156 Dkt. Nos. 101, 106, 108; No. 12-

CV-8856 Dkt. Nos. 39, 44), and to close both cases.

SO ORDERED.

DATED:  March 7Y, 2015

White Plains, New York ! ;

KENNETH M.'KARAS
UNITED STATES DISTRICT JUDGE
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