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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_____________________________________________________________ X
EDWARD KLEPEIS,

Raintiff,

- against - OPINION AND ORDER

J&R EQUIPMENT, INC., J&R EQUIPMENT, No. 10-CV-0363 (CS)(PED)
INC. 401(k) PLAN AND TRUST, and JOSEPH T.
FALANGA,

Defendants.
_____________________________________________________________ X
Appearances:

Jeffrey S. Sculley, Esq.
Rider, Weiner & Frankel, P.C.
New Windsor, NY

Counsel for Plaintiff

Edmund V. Caplicki, Jr., Esq.

The Law Offices of Echund V. Caplicki, Jr.
Lagrangeville, NY

Counsel for Defendants

Seibel, J.

Before the Court are the Motions for Summawmglgment of the Plaintiff, (Doc. 24), and
the Defendants, (Doc. 34)For the reasons below, Plaintiff's Motion is GRANTED and

Defendants’ Motion is DENIED.

Counsel for both parties have publicly filed, on the Court’s Electronic Case Filing'()) Sgstem,
documents with Plaintiff's personilentifying and financial accountformation, (Docs35, 36, 43, 57,

58, 61), in violation of Rule 5.2 of the Federal Rules of Civil Procedure and Ruke24 of the
Electronic Case Filing Rules & Instructions for the Southern District of New York, bleda
http://www.nysd.uscourts.gov/ecf_filing.ph The parties are directed to, within two weeks of the date of
this Order, refile their motion papers with the personal identifying and financial account information
redacted. They are to do the same for any otharrdents containing suchfarmation, and upon the re-
filing of any such papers, notify the Clerk by letter as to which unredacted documents arethaltzemmi
from the public record.
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Background

The following facts are undisputed except whewted. Plaintiff, a former employee of
Defendant J&R Equipment, Inc. (“J&R”) Imgs this action under the Employee Retirement
Income Security Act of 1974 (“ERISA”), 29 U.S.C. 88 1001-1461, as a result of Defendant
Joseph T. Falanga’s refusal tdl mver Plaintiff's balance ithe J&R Equipment, Inc. 401(Kk)
Plan and Trust (the “Plan”) to an IndividdRetirement Account (“IRA”). (Doc. 1.)

Mr. Falanga was at all relevant times sode owner of J&R and made all decisions
regarding J&R’s operation and business. (Ds’ 56.1%Rlaintiff began wiking at J&R on or
about April 28, 1998.1¢. 1 1.) Mr. Falanga set upehPlan on February 23, 2004d.(Y 3; Doc.
28, at 2.) At all relevant timeMr. Falanga has served as Blan’s sole trustee and owed a
fiduciary duty to Plan participasito oversee the Plan solelytireir interest. (Ds’ 56.1 1 3—4.)
Qualified Plan Consultants (“QPC”), a third-panvas hired to administer the Plan. (Falanga
Aff. 1 10.F Immediately upon becoming eligible, Plaintiff enrolled in and began paying a
portion of his salary into thelan, and J&R began making “sdfarbor” and “profit sharing”
contributions into Plaintiff's Plan account. (D$.% 1 6.) At all relevartimes, Plaintiff was a
“covered employee” under the Plan anélan participant under ERISAId( T 5.)

Under the Plan, participantgho resign may request distriimn of their vested Plan
balance: “[A]t the election of the Participant, the Administrator shall direct the Trustee that the
entire Vested portion of the Terminated Pdpant's Combined Account be payable to such

Terminated Participant on or after the Anmsary Date coinciding wh or next following

2 “Ds’ 56.1" refers to Defendants’ StatemerfitUndisputed Material Facts. (Doc. 51.)

“Falanga Aff.” refers to Affidavit of Joseph Falanga in Support of Defendants’ MotidBuimmary
Judgment. (Doc. 50.)



termination of employmerit (Plan Document 48)“Anniversary Date” is defined as the last
day of the “Plan Year,” which in turn is deéd as January 1 to December 31. (Plan Document
1, 11.) Moreover, Plan benefits will be paidp@rticipants “without the necessity of formal
claims.” (SPD 19.) Upon termination of the i®l@articipants are to be notified and distribution
of accounts will be made “in a manner permitigdhe Plan as soon as practicabldd.)(

In 2001, Mr. Falanga offered to help Pldinbuild a new home on land purchased by
Plaintiff so long as Plaintiffeimbursed Mr. Falanga for tlvest of specific construction
materials and specified subcont@st (Falanga Aff. § 6; Klepeis Aff. § 5.) The house was
completed in the fall of 2002, and in Decemb@02, Mr. Falanga presented Plaintiff with an
invoice for $301,500. (Falanga Aff. § 8; Klep&i.  7.) Ultimately, Mr. Falanga accepted
payment of $298,451.50 in full satisfaction of the invoiffealanga Aff. I 8Klepeis Aff. § 7.)

In January 2005, Plaintiff, having beaifull-time employee since starting, resigned
from J&R. (Ds’ 56.1 § 7.) At this time, Plaifitasked Mr. Falanga to roll over his Plan balance
into an IRA of Plaintiff's choosing. (Klepeff.  8; Ds’ Mem. 4 (admitting first rollover
request occurred in January 2005\ r. Falanga did not respond to this request. (Falanga Aff.
1 10; Klepeis Aff. | 8see alsds’ Mem. 4 (stating Mr. Falangaould not accept the “first
improper form request” of January 2005).) Ridi complained to QPC about Mr. Falanga’s
failure to respond to this request, and QPC Ri&dntiff that his account was fully funded, but

that it could not roll over kibalance without directiondm Mr. Falanga, which it never

4 “Plan Document” refers to the portion of Ex. C tf@lows the Plan’s 26-pagSummary Plan Description

(“SPD"). Unless otherwise noted, all referencesxtulits are to those attached to Attorney Jeffrey S.
Sculley’s Affidavit in Support of Plaintiff's Motion for Summary Judgment, (Dag1, filed as
documents 25-33 and 35-43 on ECF.

“Klepeis Aff.” refers to Affidavit of Edwardlepeis in Support of Plaintiff’'s Motion for Summary
Judgment. (Doc. 24-2.) “Ds’ Mem.” refers to Defendants’ Memorandum of Law in Support of Motion for
Summary Judgment. (Doc. 52.)



received. (Falanga Aff. § 10; Klepeis Aff. 1 P0QPC directed Plaintiff to submit another
request to Mr. Falanga. (Falga Aff. § 10; Klepeis Aff. § 10.) As of December 31, 2005,
Plaintiff's fully vested account balandacluding J&R’s contttbutions, totaled $63,936.41.
(Falanga Aff. § 9; Klepeis Aff.  9; Ex. H-1As of December 31, 2006, the fully vested balance
in Plaintiff's Plan account was $71,638.64. (Falanga Aff.  13; Klepeis Aff. § 14; Ex. H-2.)

In May 2006, Mr. Falanga sued Plaintiffiiew York state court demanding additional
payment of over $300,000 relatingRtintiff’'s house. (Falanga Aff.  11; Klepeis Aff. § 11;
Falanga Dep. 88. That lawsuit is still pending and ipgarently quiescent. (Falanga Aff. § 11;
Klepeis Aff. { 11; Falanga Dep. 88.)

On August 24, 2006, Plaintiff wrote Mr. Falga a letter demanding his annual account
statements for the Plan years 2005 and 200@unient account statement, all reports filed
relating to the Plan from January 1, 2004 untildhee of the letter, and the forms Mr. Falanga
claimed were necessary to effectuate his Jy2@05 rollover request. (Falanga Aff. § 11;

Klepeis Aff. § 11.)

Except in their Memorandum of Law, in which they acknowledge that the January 2005 request was made
to Mr. Falanga, (Ds’ Mem. 4), the Defendants dodiectly address Plaintiff's assertions that he asked

Mr. Falanga in January 2005 to roll over Plaintiff's Plan balance and that QPC never received Mr.
Falanga’s authorization to comply with Plaintiff's regtt. Mr. Falanga’s affiddt, which largely tracks

Plaintiff's affidavit, simply omits portions corresponding to these assertions. But Mr. Falanga’s affidavit
seems to acknowledge that such a request was made and not fulfilled, as it states that Plaintiff complained
to QPC about Mr. Falanga’s failure to respond, and that QPC told Plaintiff it could not comply absent
authorization. Further, the affivit also acknowledges that Mr.l&saga received an August 2006 letter

from Plaintiff demanding thforms Mr. Falanga claimed were necegsa effectuate his January 2005

request. | consider assertions of facts that Defendants do not address as undesgfeddR. Civ. P.

56(e), and thus conclude (even without considering the oblique acknowledgements) thaamdia Ratl
knowledge of Plaintiff's 2005 request, and thatitenot authorize QPC to comply. | also note that
Defendants did not submit a 56.1 counterstatement with respect to Plaintiff's Motion for Summary
Judgment, as required by Local Civ. R. 56.1, avalabhttp://www.nysd.uscourtgv/courtrules.php, but

rather only submitted a 56.1 statement with respect to their Motion for Surdodgynent. Defendants’

counsel is put on notice that he is required to comply with the Rule in the future.

“Falanga Dep.” refers to the Examination Before Trial of Joseph T. Falanga. (Ex. F.)
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On January 24, 2007, using forms that Mr. Rgiasupplied, Plaintiff submitted a written
rollover request (the “2007 Rollover Request”) fae threct transfer of his vested Plan funds as
one lump sum into an IRA. (Ds’ 56.1 1 13; Ex. D-1.) This rolloverestspecified that the
amount rolled over “be adjusted for any Plan ewyrillocation applicabl® [Plaintiff's] Plan
account balance ending December 31, 2006.” §B<l | 14; Ex. D-1, at 1.) Despite not being
able to “see where [he] would ever deny a retji@ a rollover,” (Falanga Dep. 20:12-13), in a
February 19, 2007 letter to Ri&iff, Mr. Falanga denied ¢12007 Rollover Request because it
was not “received before the end of the valuayiear.” (Ex. E-11.) According to Mr. Falanga,
this letter advised Plaintiff that the 2007 Rekr Request would be impossible to fulfill because
the rollover had to be requestieyl the end of the plan ye&@ecember 31, 2006. (Falanga Dep.
21-22)

Mr. Falanga admits that he did not knowhét requirement exists under the Plan;
instead, he relied solely on what QPC told hial. & 24.) According tdir. Falanga, valuation
for all requests made during the previous plear would take place before any distributions
were made. I¢. at 21, 24.) The Plan Document, SPD, and rollover request forms, however, do
not contain any requirement thatemuest must be made before those of the “valuation year,”
define or use the term “valuation year,” ooyide notice of any such requirement to Plan
participants. (P’s 56.1 { f&Starr Dep. 16, 19

On July 16, 2008, Plaintiff submitted a secondtem rollover request to Mr. Falanga.

(Ds’ 56.1 1 17; Ex. D-2.) Defendants did not complth this request, and concede that they did

“P’s 56.1" refers to Plaintiff's $tement of Undisputed Material Facts. (Doc. 45.) Again, Defendants do
not address these facts, so | consider them undisfartéue purposes of thgarties’ summary judgment
motions. SeefFed. R. Civ. P. 56(e). Moreover, the Plzocument, SPD, and 2007 rollover request form,
(Ex. D-1), are part of the record and a reviewhein confirms Plaintiff's allegation regarding them.

o “Starr Dep.” refers to the Pesition of Lawrence Starr, thesident of QPC. (Ex. G.)
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not explain to Plaintiff their reason for nampliance. (Ds’ 56.1 1 19; P’s 56.1  20.)

According to Defendants, this request was éefiecause, sometime in the summer of 2008, Mr.
Falanga made an application to the Internal Rev&aueice to close the &1, and as a result all
Plan funds were frozen. (Ds’ 56.1 § 17; Falanga Dep. 28-29.) As of August 4, 2010, Plaintiff's
Plan balance had decreased to $57.,33. (Ds’ 56.1 § 19; Ex. H-5.)

On January 13, 2010, Plaintiff commenced thisoado compel the dover of his Plan
funds into an IRA. (Doc. 1.) On or abalanuary 20, 2011, Plaintiféceived a letter from
Rollover Systems, Inc. (“Rollover”) statinbat $57,312.76 had been transferred into an IRA
managed by Rollover. (KlepeidfAf 23; Ex. E-16.) The Court is not aware of any efforts by
Plaintiff to recover the present value in the Badir IRA from Rollover oDefendants. Plaintiff
has filed this Motion for Summagdudgment, seeking a judgmentaasatter of law that he was
entitled to have his plan funds rolleder as of December 31, 2005, (P’'s Mem'°@nd thus a
judgment in the amount of $63,936 4Tlus prejudgment interest and attorneys’ feles at 7).
Defendants, in turn, have filed their own Mwtifor Summary Judgment, seeking a judgment as
a matter of law that Plaintiff is not &thed to such relief. (Ds’ Mem. 6.)

Il. Discussion
A. Summary Judgment Standard
Summary judgment is appropigawhen “the movant shows that there is no genuine

dispute as to any material fact and the movaantigled to judgment as matter of law.” Fed.

“P’'s Mem.” refers to Plaintiff's Memorandum of wan Support of Motion for Summary Judgment. (Doc.
44.)

1 Plaintiff states on page 7 of lipening brief that he is entitled tguaigment in the amount of $75,994.21,

the balance of his Plan account as of December 31, 20@iscassed in Point | of his brief. (P’s Mem. 7.)
Point I, however, concludes with Ri&ff's request for summary judgment that he was entitled to have his
funds rolled over as ddecember 31, 2005.d; at 6.) | will consider the December 31, 2005 amount as
Plaintiff's request.



R. Civ. P. 56(a). “[T]he dispute about a matergatfis ‘genuine’ . . . if th evidence is such that
a reasonable jury could return a verdict for the nonmoving pa#gderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). A fact is “materidlit “might affect the outcome of the suit
under the governing law . . . . Factual disptibes are irrelevant or unnecessary will not be
counted.” Id. On a motion for summary judgment, t{§ evidence of the non-movant is to be
believed, and all justifiable inferencage to be drawn in his favorId. at 255. The movant
bears the initial burden of demdraing the absence of a genuisgue of material fact, and, if
satisfied, the burden then shifts to the non-mot@present evidence sufficient to satisfy every
element of the claimHolcomb v. lona Col].521 F.3d 130, 137 (2d Cir. 2008) (citiGglotex
Corp. v. Catrett477 U.S. 317, 323-24 (1986)). “The mere texise of a scintilla of evidence in
support of the [non-movant’s] position will be irffiscient; there must be evidence on which the
jury could reasonably find for the [non-movantRhderson477 U.S. at 252. Moreover, the
non-movant “must do more than simply show tth&re is some metaphysical doubt as to the
material facts,’Matsushita Elec. Indus. Co. v. Zenith Radio Codfg5 U.S. 574, 586 (1986),
and he “may not rely on conclusory g#ions or unsubstantiated speculatidfyjitsu Ltd. v.
Fed. Express Corp247 F.3d 423, 428 (2d Cir. 2001) (internal quotation marks omitted).

“A party asserting that a€t cannot be or is genuigadisputed must support the
assertion by . . . citing to partitar parts of materials in ¢hrecord, including depositions,
documents, electronically stored information, affitkor declarationsstipulations (including
those made for purposes of the motion ordgmissions, interrogatory answers, or other
materials . . ..” Fed. R. Civ. P. 56(c)(1)(A). &/, as here, an affidavit is used to support or
oppose the motion, it “must be made on persknawledge, set out facts that would be

admissible in evidence, and show that the afffian is competent to testify on the matters



stated.” Fed. R. Civ. P. 56(c)(4ee Major League Baseball Props., Inc. v. Salvino, B%2
F.3d 290, 310 (2d Cir. 2008). In the event a pdais to properly address another party’s
assertion of fact as required by Rule 56ilag, court may,” among othéhings, “consider the
fact undisputed for purposes of the motion™gmrant summary judgment if the motion and
supporting materials—including the facts coesetl undisputed—show that the movant is
entitled to it.” Fed. R. Civ. P. 56(e)(2), (3).

B. Plaintiff's Rollover Requests

Under ERISA, “a fiduciary shall discharge hidida with respect to plan solely in the
interest of the participants abéneficiaries and . . . for theausive purpose of . . . providing
benefits to participants . . . in accordance il documents and instruments governing the plan
... 29 U.S.C. §81104(a)(1)(A), (D). Adfuciary breaches his des by preventing or
interfering with the receipt of benefits which the participant is entitledBlatt v. Marshall &
Lassman812 F.2d 810, 813 (2d Cir. 1987) (one-and-a-yadfr delay in performing a “simple
function” of executing a “Notice of Change” fonmmeventing distributiof funds to retired
participant held a breach). A plan participantyrbang a civil action “to recover benefits due to
him under the terms of his plan, to enforce histaghnder the terms of thpan, or to clarify his
rights to future benefits under the terms ofgken.” 29 U.S.C. § 1132(a)(1)(B). There is no
dispute that Plaintiff may bring civil action under this provision to compel Defendants to roll
over his Plan funds into an IRASee Frommert v. Conkright33 F.3d 254, 270 (2d Cir. 2006)
(suits seeking to compel the defendant tog@aym of money are suits for legal relief under §
1132(a)(1)(B) rather than equitable relief under § 1132(a)(3)).

Under the Plan, Plaintiff was entitled to have Falanga roll over Bivested balance in

the Plan on December 31, 2005. The parties ddisptite that Mr. Falanga was a fiduciary;



that Plaintiff was a Plan paripant at all relevant times; and that Plaintiff first requested a
rollover from Mr. Falanga in January 2005. Undertirms of the Plan, iveould be entitled to
distribution on the next Anuersary Date—that is, December 31, 2005. (Plan Document 1, 11,
48.) Defendants argue that Mr. Falanga wasfjad in ignoring Paintiff's January 2005
rollover request because it was not in the proper fo®eelds’ Mem. 4.) But the Plan does not
require formal claims for participants to recebenefits. Indeed, when Plaintiff complained in
2005 about Mr. Falanga’s unresparesiess to Plaintiff’s rollowerequest, QPC, the plan
administrator on which Mr. Falanga relies foioirmation about the Plan’s requirements, told
Plaintiff that it needed only Mr. Falanga’s autlzation, not a formal reast by Plaintiff. Mr.
Falanga, as a Plan fiduciary witine duty to provide Plan benefits to participants, should have
given his authorization mhout unreasonable delagee, e.gBlatt, 812 F.2d at 813 (one-and-a-
half year delay unreasonable). Mr. Falanga did br@aching his fiduciary duty to Plaintiff.
Accordingly, on the undisputed facts, | find as dtereof law that Plaintiff was entitled to have
his plan funds rolled over as of December 31, 2005.

Further, Mr. Falanga breached his fidugiduty by failing to execute the subsequent
written rollover requests. Defendants argue tihatrefusal to execute the first written request
was justified because it was untimelseéDs’ Mem. 4-5; Ds’ Repl.*®), but point to no
authority, in either the Plan or the ERISA atat for any timing requirement. Likewise, they
argue that the refusal to execute the seconitienriequest was justified because the request was
not timely, (Ds’ Mem. 4), and because the fun@se frozen pending IRS approval of the Plan’s

termination, (Ds’ Repl. 1). But again, Defendaaite no authority, ithe Plan or the ERISA

“Ds Repl.” refers to Defendants’ Memorandum of Law in Further Support of Defendants’ Motion for
Summary Judgment and in Opfms to Plaintiff's Motion for Sunmary Judgment. (Doc. 62.)
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statute, regarding timing or raging the freezing of Plan ass@tsnding termination requests.
The SPD does state that upon teraion, the Plan assets wile distributed as soon as
practicable, but also states thattggpants will be notified of termation of the Plan. (SPD 19.)
Thus, even though the Plan does allude to some delay of distribution if and when a Plan is
terminated, such a provision does not allow a fidydia hold onto a participant’s assets before
Plan termination occurs or where a particidaad no notice that termination has occurred. The
failure to honor the subsequent written ogkr requests also constituted breaches of Mr.
Falanga’s fiduciary duty.

Accordingly, Plaintiff is entied to summary judgment. dppears to the Court, however,
that although Plaintiff would be entitled égudgment in the amount of $63,936.41, the full
value in his Plan account as of the datéhefbreach (December 31, 2005), Defendants would be
entitled to a credit in the ayant Plaintiff can recover fromis Rollover account. Plaintiff
should attempt to access his Rollover account andthage funds transfee¢o an IRA of his
choosing.

C. Prejudgment Interest

Plaintiff seeks prejudgment interest on theoant he was entitled to have Mr. Falanga
roll over as of December 31, 2005. (P’'s Mem. 7-BRISA entrusts district courts with broad
discretion in deciding whether to award prejogt interest to a successful claima8tupinski
v. First Unum Life Ins. Cp554 F.3d 38, 53—-54 (2d Cir. 2009). A district court should consider
the following factors in making this decisiofi) the need to fully compensate the wronged
party for actual damages suffered, (ii) consideretiof fairness and thelaéve equities of the
award, (iii) the remedial purpose thie statute involved, and/or (isuch other general principles

as are deemed relevant by the coultl” at 55.
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As to the need for full compensation, prejudgment interest is “particularly appropriate as
a means of ensuring that [successful ERISAvtdents] are made whole and that defendants do
not profit by their failure to complwith their ERISA obligations.”Algie v. RCA Global
Commc'ns, InG.891 F. Supp. 875, 899 (S.D.N.Y. 199k also Jones v. UNUM Life Ins. Co.
of Am, 223 F.3d 130, 139 (2d Cir. 2000) (prejudgmeteriest is an “element of [plaintiff's]
complete compensation”) (alteration in origiaald internal quotation marks omitted). Here, |
find that prejudgment interest on $63,936.41 beginning on December 31, 2005 is an appropriate
part of Plaintiff's compensation, &aintiff should have been alileinvest his money as he saw
fit as of that date.

| also find an award of prejudgment interesbéofair and equitablePlaintiff made his
first appropriate rollover requeist January 2005. Mr. Falangadhéhe whole year to authorize
Plaintiff's request before the geend deadline following Plaiffits termination. By not taking
action, Mr. Falanga breached his dtgyact solely for the benefif Plaintiff. Considering Mr.
Falanga’s subsequent actions within the prejudgimnésrtest accrual perioalso favors Plaintiff.
First, Mr. Falanga denied Plaintiff's 2007 requiestause Plaintiff did not submit it by the end
of the previous valuation yedyut no such requirement existedlre Plan. It does not seem
unduly burdensome that QPC handle rollover retguas a rolling basis, as there were only a
handful of Plan participants S€eEx. H-5 (five participants asf August 4, 2010).) Second, Mr.
Falanga did not respond to Ptiifif's 2008 request, nor dihe tell Plaintiff that he made a
request in mid-2008 to the IRS to close the Plathairsuch a requestqaired the Plan funds to
be frozen. These actions were further breach®ér. Falanga’s fiduciary duty under the Plan

and support an award of prejudgmentiiest in the interest of fairness.
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Finally, the central objective ®&RISA is “protecting employes’ justified expectations
of receiving the benefits their employers promise the@eht. Laborer’'s Pension Fund v.

Heinz 541 U.S. 739, 743 (2004). | find that Plaintiffsyastified in expectig to have his Plan
funds rolled over to an IRA as of DecemBéar 2005 under the terms of the Plan. The SPD
specifically says that no formalatcins were required. PlaintiM¥as justified in expecting that

Mr. Falanga would honor his January 2005 request ritemahat form it took, or at least that he
would get a straight answer fravr. Falanga, who owed Plaintidf fiduciary duty, as to what
was necessary to get hismmmwoney out of the Plan.

Considering all of th&lupinskifactors, | find that Platiff is entitled to prejudgment
interest. There is, however, no federal stasdtting the rate girejudgment interestlones
223 F.3d at 139. The appropriate rate dependBenircumstances of the case; it may depend
on factors including, but not limited,tthe post-judgment interest ratiee interest rate Plaintiff
would have earned on the amount of the judgmemi®sting it, or the i@ of interest the
Defendants would have had to pay to borroevdmount of judgmertb pay Plaintiff. Id.

Plaintiff does not provide enough information at this time for me to determine the
appropriate prejudgment interesterar total amount due to him. Plaintiff submits only that he
would have transferred his plan balance mMorgan Stanley/Smith Barney IRA when he
made his 2007 request, and tthas IRA appreciated by 33% ov2009 and 2010. (Klepeis Aff.
1 19;seeExs. H-6, H-7.) Plaintiff does not provitlee appreciation rate for his IRA from Dec.
31, 2005, if he had one at that time, until now. This rate, whether actual or approximate, may be
relevant to determine the amount of prejudgmetetrast, if any, to which Plaintiff is entitled.
Nor do | have information regarding interest ratethe relevant timeShould Plaintiff's balance

today be the same regardless of where he invested his Plan fuadke-Plan or his own
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IRA—he would not be entitled to any prejudgment inter&ste Algie891 F. Supp. at 899
(“[T]he aim of the [prejudgment interest] awardeddsnake the plaintiffs whole, but not to give
them a windfall.”). | grant Platiff leave to submit proof isupport of a prejudgment interest
rate.

D. Attorneys’ Fees

Plaintiff also seeks attorneys’ fees anubts incurred in prosecuting this action. A
district court has discretion undgection 502(g)(1) of ERISA to axd attorneys’ fees and costs
to either party. 29 U.S.C. § 1132(g)(Chambless v. Masters, M & Pilots Pension Plan
815 F.2d 869, 871 (2d Cir. 1987). In deciding whetbeaward attorneydees, the court should
consider

(1) the degree of the offending party’s alydity or bad faith, (2) the ability of

the offending party to satisfy an awardatforney’s fees, (3) whether an award of

fees would deter other persons fromrgtsimilarly under like circumstances, (4)

the relative merits of the parties’ posits, and (5) whether the action conferred a
common benefit on a group of pension plan participants.

Chambless815 F.2d at 871.

“Culpability” and “bad faith” are distinct stanatks, and a district court need not reach the
guestion of bad faith iorder to find the firsChamblesdactor satisfied.Paese v. Hartford Life
& Accident Ins. Cq.449 F.3d 435, 450-51 (2d Cir. 2006). A losing defendant is culpable if it
“violated ERISA, thereby depriving plaintiftsf rights under a pension plan and violating a
Congressional mandate3alovaara v. Ecker£22 F.3d 19, 28 (2d Cir. 2000). This standard
necessarily involves consideration of the meritmoVving party’s case, and thus of the first and
fourth Chamblissactors togetherSeeg.g.Paese 449 F.3d at 451Seitzman v. Sun Life
Assurance Co. of Car811 F.3d 477, 483 (2d Cir. 2002). As | have found that Defendants
violated ERISA, depriving Plaintiff of his right under the Plarhave Defendants roll over his

funds into an IRA, Defendants are culpabiéoreover, Mr. Falanga’actions seem to have

13



coincided with an unrelated digie with Plaintiff, and he igned his fiduciary duty for a long
time and in the face of repeated rollover {8, suggesting a degree of culpability beyond
simply failing to do what ERISA requires. Thus, the first and foGtiamblisgactors are
satisfied.

| also find the secon@hamblisdactor, Defendant’s abilityo pay attorneys’ fees,
satisfied. Both parties agreadeed in the exact same worg, that Defendants have that
ability.”® (Ds’ Mem. 9; P’s Mem. 11.)

The thirdChamblesg$actor, deterrence aftther potential wrongdoers also met. An
award will encourage 401(k) fiduciaries to cdynwith, or perform simple tasks to aid the
completion of, plan participants’ requests. Ttosclusion is supportday Mr. Falanga’s failure
to effectuate Plaintiff’'s 2005 rol@r request alone, but Mr. Falga’s denial of Plaintiff's 2007
request, failure to respond to Plaintiff's 2008 requastl failure to notify Plaintiff of the request
to close the Plan are breaches of fiduciary dutheir own right. An award of attorneys’ fees
should contribute to deterring oth@an fiduciaries from similar violations and encourage them
to set forth rollover timing requirements very clgarl plan documents so that plan participants
have sufficient notice. While the fiftithamblesdactor is not in Plaintiff's favor, as this action
does not confer a common benefit on a group of pdaticipants, the other four factors weigh in

favor of Plaintiff. | therefore find that he éntitled to an awardf attorneys’ feesSeel.ocher v.

13 As Defendants’ counsel in Defendants’ brief seentgt@ copied large swathsBhintiff's opening brief,

the Court can only guess if Defentlareally agree with Plaintiff's @ition or carelessly failed to indicate
disagreement. For instance, there may be noigtiyat the evidence “amply demonstrates that
defendants have the financial wherewithal to satisfgveard of attorney’s fees.” (Ds’ Mem. 9; P’'s Mem.
11.) But Defendants cannot have meant to assert that, in addressing prejudgment interest, thatt “[e]ach
the factors discussed 8lupinskimilitate in favor of awarding Klepeis prejudgment interest,” given that
they argue that Plaintiff is not entitled to prejudgiriaterest. (D’'s Mem. 6.) At the very least,
Defendants’ counsel seems to have done his clients a disservice in simply parroting, carelessly gborti
Plaintiff's brief. In any event, the record indicatkeat Defendants have substantial revenues, and there is
no indication that they lack the ability to pay Plaintiff's attorneys’ fees.

14



Unum Life Ins. Co. of America, 389 F.3d 288, 299 (2d Cir. 2004) (affirming award of attorneys’
fecs when only first tour C ~ambiiss tactors satistied). 1 grant Plaintitt ieave to submit proot of
the attorneys” fees and costs incurred in bringing and prosecuting this action.
I11.  Conclusion

Plaintiff"s Motion for Summary Judgment is GRANTED and Defendants’ Motion for
Summary Judgment is DENIED. The Clerk of Court is respectfully directed to terminate the
pending motions, (Docs. 24, 34), and seal the parties™ attachments to their Motions, (Docs. 25—
33,35 43.53.56-61), pending substitution of redacted copies.

This matter is hereby referred to Magistrate Judge Paul E. Davison for a determination of

the appropriate amount of damages, prejudgment interest. attorneys’ fees and costs.

SO ORDERED.

Dated: Fcbruaryiq_, 2012
White Plains. New York i: : E 5 W

CA(}‘HY SEIBEL, U.S.D.J.




