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Seibel, J.

Before the Court are the motions off®edants Craig Wallace and Wallace & Wallace
(collectively, the “Wallace Defendants”), (Ddg&3), Martin Porter, (Doc. 37), and Proof of
Funds (“POF"), Dane Gerous Brigadier, and Robert Edward Mayes, Il (collectively, the “POF
Defendants”), (Doc. 43). Porter and the POFeddants seek dismissal of Plaintiff's Second
Amended Complaint (“SAC”), (Doc. 29), under Federal Rules of Civil Procedure 12(b)(2) for
lack of personal jurigdtion and 12(b)(6) for failure to state a claim. The Wallace Defendants
join Plaintiff in opposing the motions to dismiss for lack of jurisdiction, but also move to dismiss
two claims against them for failure to stateairal For the following reasons, Porter’s and the
POF Defendants’ motions are GRANTED IN RAand DENIED IN PART, and the Wallace
Defendants’ motion is GRANTED.

l. BACKGROUND

The facts (but not the conclosis) in the Amended Complaint are assumed to be true for
the purposes of this Opinion. Plaintiff is ailied liability company orgaized under the laws of
Nevada with its principal place of business in Cafifa. (SAC { 1.) Porten citizen of Florida,
Brigadier, a citizen of Ohio, and Mayes, a citizdimTennessee, each informed Plaintiff that, as
principals of POF, a limited liability company organized under the laws of and having a principal
place of business in Pennsylvania, they cabithin a $16 million standby letter of credit (the
“SLC”) for Plaintiff from UBS AG Zurich (“UBS”). (d. 11 2, 5-7, 11.) At all relevant times,
Brigadier, Mayes, and Porter each represetiitatihe worked for POF as a Managing Member,
Chief Financial Officer and a Mi@ging Member, and Director of Finance, respectively. (SAC
11 12-14.) Each of these Defendants, acting on behBIDF, made represtations to Plaintiff

regarding the SLC in various telephone conversations and e-mralspecifically in a written
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document entitled “Agreement for Obtaining arfsay Letter of Credit” that Porter sent by e-
mail to Plaintiff on or about December 14, 2007 (t8eC Agreement”), (SAC Ex. A). (SAC T
11.) Prior to entering into the SLC Agreemdvrigintiff also received brochures allegedly
prepared by Brigadier, Mayes, and Porterbehalf of POF, that contained additional
representations regang POF’s ability to acquira standby letter of creditS€eSAC {f 15—
17.)

Porter and the POF Defendants allegedlgael Craig Wallace, a citizen of New York,
and his law firm, Wallace & Wallace, a partriepsorganized under the laws of and having a
principal place of business in New York, to actlas Escrow Agent for the transaction. (SAC
26.) Information about the law firm and Wade’s former employmeratt the Kings County
District Attorney’s Office was displayed@mninently on POF’s website under the “Escrow
Attorney” link. (Id. § 27;seeDeclaration of Harry H. Wise, I['Wise Decl.”), (Doc. 48), Ex.
B.)} Under an escrow agreement, to whichiiij Porter as “Director of Finance,” and
Wallace & Wallace were signatories (the “Escrow Agreemerg®e$AC Ex. A, Annex E), the
parties agreed that Plaintiff would wire-tré&rs$680,000 to the Wallace Defendants’ Interest on
Lawyer Account (“IOLA”), and that, upon the Slbeing “placed on DTC/Euroclear or . . .
received by [Plaintiff] and the Escrow Agenbiad) with coordinatesral authentication,” the

Wallace Defendants would disburse $440,000 twelP@and $240,000 to POF as an “arrangement

! When deciding a motion to dismiss, ordinarily the courésiew is limited to the factas asserted within the four
corners of the complaint, the documeattsiched to the complaint as extsband any documents incorporated in
the complaint by reference McCarthy v. Dun & Bradstreet Corp482 F.3d 184, 191 (2d Cir. 200@xcord
Faulkner v. Beer463 F.3d 130, 134 (2d Cir. 2006). But the court can also consider documentalintethe
complaint—that is, documents “either in plaintiff[’s] possien or of which plaintiff[] had knowledge and relied on
in bringing suit,” as well as documents concerning “matters of which judicial notice may be tBkass'v. Am.

Film Techs., InG.987 F.2d 142, 150 (2d Cir. 1993). Each of the documents filed as exhibiésWige Decl.—
screenshots of POF’s website, correspondence between Plaintiff and certain of the Defendants, ahdta letter t
Plaintiff's counsel received from UBS concerning the SLCe-éiocuments that Plaintifugtes in its SAC or relied
on in bringing this lawsuit. Accordingly, | may consi@éach of these documents to determine the instant motions
to dismiss.See Chambers v. Time Warner, Ji282 F.3d 147, 153 (2d Cir. 2002).
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fee,” (seeid. 1 3.2.1; SAC Ex. A, Annex B). POF wathad party beneficiary under the Escrow
Agreement. (SAC Ex. A, Annex E 110.1.)

In reliance on the abovementioned représtgons, Plaintiff entered into the SLC
Agreement and wire-transferred $680,000 towWradlace Defendants’ IOLA account. (SAC 11
21, 29.) Defendants delivered the SLC to Plaintiff, { 24;seeSAC Ex. B), and, in turn, the
Wallace Defendants disbursed the funds to Porter and BE#SAC | 32). In the months after
Plaintiff entered into the SLC Agreement, Brigadier and Mayes made additional representations
to Plaintiff regarding steps thatere being taken to ensure #naailability of the SLC funds.

(See idq 19.) But a genuine $16 million standbtter of credit was never placed on
DTC/Euroclear or received byamhtiff or the Wallace Defenads along with coordinates and
authentication. See idf{ 30-31.) Rather—as Ri#ff subsequently learned from employees at
UBS—the SLC it received from Porter was kddhat bore forged UBS signaturesd. (1 20,
24;seeSAC Ex. B; Wise Decl. Ex. G.) Upon leangithat the SLC was fraudulent, Plaintiff
demanded the return of its $680,000, but Defendants failed to give Plaintiff its money back.
(SAC 1 34.)

Plaintiff commenced this action by fij a Complaint on December 3, 2010, (Doc. 1),
and subsequently amended it twice, (Docs. 3, P@intiff brings claims against all Defendants
for violation of the Racketeer Influenced & @apt Organizations Act (“RICQO”), 18 U.S.C. §
1964(c), fraud, conversion, and unjust enrichmamd,aso asserts claims solely against the
Wallace Defendants for breach of the Escrow Agreement and gross negligence. Porter and the
POF Defendants now move to dismiss the SAC under Rule 12(b)(2) for lack of personal

jurisdiction, and all Defendants move teiss various claims under Rule 12(b)(6).



. LEGAL STANDARD

“To survive a motion to dismiss, a complamust contain sufficient factual matter,
accepted as true, to ‘state a claim feefehat is plausible on its face.’Ashcroft v. Iqbal129 S.
Ct. 1937, 1949 (2009) (quotirigell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). “A claim
has facial plausibility when the plaintiff pleadgsfual content that allows the court to draw the
reasonable inference that the defendshable for the misconduct allegedld. “While a
complaint attacked by a Rule 12(b)(6) mottordismiss does not need detailed factual
allegations, a plaintiff’'s obligadn to provide the grounds of histgle[ment] to relief requires
more than labels and conclusions, and a formuéaiitation of the elementsf a cause of action
will not do.” Twombly 550 U.S. at 555 (alteration in origi (citations and internal quotation
marks omitted). Although Federal Rule of ILRrocedure 8 “marks a notable and generous
departure from the hyper-technicabde-pleading regime of a prior era, . . . it does not unlock
the doors of discovery for@aintiff armed with nothingnore than conclusions.Igbal, 129 S.

Ct. at 1950.

In considering whether a complaint stadedaim upon which relief can be granted, the
Court may “begin by identifying pleadings tha¢clause they are no more than conclusions, are
not entitled to the assumption of truth,” andritdetermine whether the remaining well-pleaded
factual allegations, accepted asetr“plausibly give rise tan entitlement to relief.’1d.

Deciding whether a complaint states a plausitdarcfor relief is “a context-specific task that
requires the reviewing court tiraw on its judicial experience and common senik.”

“[W]here the well-pleaded facts do not permit the tooiinfer more than the mere possibility of
misconduct, the complaint has alleged—but it hasstmiw|[n]'—‘that the pkader is entitled to

relief.” Id. (second alteration in original) (qtimg Fed. R. Civ. P. 8(a)(2)).
5



1. DISCUSSION

A. Per sonal Jurisdiction

At the motion to dismiss stagie plaintiff must only make jprima facieshowing by its
pleadings and affidavits that the court hassdiction over each of the defendan&ee CutCo
Indus., Inc. v. Naughtoi806 F.2d 361, 364—65 (2d Cir. 1986) (at trial, plaintiff must
demonstrate personal jurisdictibg preponderance of the evidencd)federal court sitting in
diversity looks to the law of ehstate in which it sits to eartain whether it may exercise
personal jurisdiction over a foreign defendaiee Bank Brussels Lamber Fiddler Gonzalez
& Rodriguez 305 F.3d 120, 124 (2d Cir. 2002). In suchesashe court must determine if the
forum’s law would confer jurisdiction througtsitong-arm statute, artdlen decide if the
exercise of such jurisdiction is permissible enthe Due Process Clause of the Fourteenth
Amendment.|d.

Plaintiff contends that thed@irt has jurisdiction over Peit and the POF Defendants (1)
under either of two subsections of New Yorkiag-arm statute, N.Y. C.P.L.R. (“CPLR")
302(a)(1) or (a)(2); (2) because Defendantsretibh Porter as POF*®irector of Finance™—
consented to “submit to the exclusive jurisdictadrthe Courts of New York” in connection with
“any dispute relating to th[e] Escrow Agreertieor (3) based on the nationwide jurisdiction
afforded to plaintiffs under the RICO statute. (P's Mem. 521Rdrter and the POF Defendants
make various arguments regarding why the €Claeks personal jurisdiction over them. For

example, they argue that they neither commiittey acts nor were ever present in New York,

2 “p's Mem.” refers to Plaintiff’'s Memorandum of wan Opposition to Defendants’ Motions to Dismiss the
Second Amended Complaint. (Doc. 49.)
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(seePorter's Mem. 7; POF Ds’ Mem. 7-8plaintiff has failed tolsow that Porter and the POF
Defendants had sufficient control over the Wadl®efendants to deem them their agents under
CPLR 302(a)(1),4eePorter's Mem. 9-10; Porter's RggVlem. 2—-3; POF Ds’ Reply Mem. 3—
5),* and wiring money into New York State issirfficient, by itself, to confer personal
jurisdiction under CER 302(a)(1), §eePorter's Mem. 8-9; POF Ds’ Mem. 10-12). The POF
Defendants also claim that the Wallace Deferslaahnot be considered their agents under
CPLR 302(a)(1) because they did not chooséMallace Defendants to handle, collect, or
disburse the money, as demonstrated by thetatthey are not parties to the Escrow
Agreement. $eePOF Ds’ Reply Mem. 4-5.) The Wallace Defendants oppose their co-
Defendants’ motions to dismiss flack of personal jurisdiction.SeeWallace Ds’ Opp’n
Mem.y They join Plaintiff's arguments thatefCourt has specific jugiliction over their co-
Defendants, and further argue that the Cbas general jurisdiction over them because the
Defendants all worked together over a cowfsapproximately twenty transactions, which
demonstrates that the other Defendants weregexgia a continuous and systematic course of
activity in New York. (d. 3-5, 7-8.)

| find that jurisdiction exists, at the veryalgt, under CPLR 302(a)(1). CPLR 302(a)(1)
“gives New York personal jurisdiction over a nondoiliary if two conditions are met: first, the

nondomiciliary must ‘transact business’ [in persorthrough an agent] within the state; second,

3 “Porter's Mem.” refers to Porter's Memorandum of LiavBupport of Motion to Dismiss. (Doc. 38.) “POF Ds'’
Mem.” refers to the Memorandum of Law of Proof of Funds, LLC, Dane Gerous Brigadier and Robed Edwar
Mayes, Ill, in Support of Motion to Dismiss Plaintiff’'s Second Amended Complaint mirsu&ed. R. Civ. P.
12(b)(2) and Fed. R. Civ. P. 12(b)(6). (Doc. 57.)

* “Porter's Reply Mem.” refers to Porter's Reply Memorandum of Law in Support of Motion to Dismiss. (Doc.
40). “POF Ds’ Reply Mem.” refers to the Reply Memorandum of Law of Co-Defendants Proof of EL@ds
Dane Gerous Brigadier and Robert Edward MayesinlResponse to Plaintiff's Opposition to and Wallace
Defendants’ Partial Opposition to Co-Defendants’ Motion to Dismiss Plaintiff's Second Amended Complaint.
(Doc. 58.)

> “Wallace Ds’ Opp’n Mem.” refers to the MemorandofrL_aw in Support of th Wallace Defendants’ Partial
Opposition to Co-Defendants’ Mon to Dismiss. (Doc. 41.)
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the claim against the nondomiciliary masise out of that business activityCutCq 806 F.2d
at 365;see Kreutter v. McFadden Oil Cor@1l N.Y.2d 460, 467 (1988) ¢&tion 302(a)(1) is a
“single act statute” pursuant to wh “proof of one tansaction in New York is sufficient to
invoke jurisdiction”) (internal quotation marks dtad). “A nondomiciliary ‘transacts business’
under CPLR 302(a)(1) when he ‘purposefullyits/fhimself] of the privilege of conducting
activities within [New York],thus invoking the benefits and protections of its lawSutCq 806
F.2d at 365alterations in original) (quotinljicKee Elec. Co. v. Rauland-Borg Cqrp0 N.Y.2d
377,382 (1967)). Further, a “claim ‘arises outeoflefendant’s transaction of business in New
York when there exists a substantial nexusvben the business traigsed and the cause of
action sued uponAgency Rent A Car Sys., Inc. v. Grand Rent A Car C88F.3d 25, 31 (2d
Cir. 1996) (internal quotation marks omitted).

| first consider the question of whethas, Plaintiff claimsPorter and the POF
Defendants transacted business in New Yoarubh the Wallace Defendants acting as their co-
Defendants’ agents.SéeP’s Mem. 6—8.) In determining whether an agency relationship exists
for the purposes of CPLR 302, courts “have &mxlion the realities of the relationship in
guestion rather than the formalities of agency la@utCq 806 F.2d at 366. “Whether a
representative of the defendajialifies as an agent for jurisdictional purposes does not turn on
legalistic distinctions betwedreing an agent or independenntractor,” and “no showing of a
formal relationship between the deflant and the agent is requiredRbbert Diaz Assocs.
Enters., Inc. v. Elete, IncNo. 03-CV-7758, 2004 WL 1087468, at *5 (S.D.N.Y. May 14, 2004)
(internal quotation marks omitted). Rather,tfog Wallace Defendants to be considered their
co-Defendants’ agents under CPBB2(a)(1), their actions must have been done “for the benefit

of, and with the knowledge and consent of” Porter and the POF Defendants, and Porter and the
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POF Defendants must have exercised at lsashe control” over the Wallace Defendan&ee
CutCq at 366 (internal quotation marks omitted)AJ‘gufficient amount of control may involve
the ability of the principal to influence such astslecisions by virtue dhe parties’ respective
roles.” Cavu Releasing, LLC v. Frie419 F. Supp. 2d 388, 392 (S.D.N.Y. 2005) (internal
guotation marks omitted).

Plaintiff has plausibly allegkthat the Wallace Defendantsedttor the benefit of both
Porter and the POF DefendanBaintiff alleges that Porter and the POF Defendants specifically
selected the New York-based Wallace Defendants to act as the Escrow Agent, and advertised
their relationship with these Defendants on POF’s websgeeSAC {1 26—-28.) Pursuant to the
Escrow Agreement, the Wallace Defendants werarnd ultimately did, deliver Plaintiff’'s funds
to Porter and the POF Defendants, and thendadtere of such disbursements for Escrow Agent
fees and expensesSdeSAC 11 29, 32; SAC Ex. A, Annex E 1 3.2; SAC Ex. A, Annex B.) The
Escrow Agreement demonstrates that thélafa Defendants acted with the knowledge and
consent of, at the very leaB®rter, who was a signatory tethgreement and plausibly acted on
behalf of the POF DefendantsSgeSAC Ex. A, Annex E.) Moreovethe Escrow Agent’s fees
were paid out of the funds that the Wallacdddedants wired to POF, suggesting a relationship
between the partiesS€eSAC Ex. A, Annex B.) | alsofiid a substantial nexus between the
transaction of business in New York under ther&s Agreement—in which the parties agreed
to submit to the exclusive jurisdiction of We¥ork courts—and Plaiiff's various claims
against the Defendants. Indeed, withoutWwdlace Defendantshivolvement in the SLC
transaction, Defendants may not have been aldbtan Plaintiff’'s money because, as Plaintiff
plausibly alleges, POF added information relyag the Wallace Defendants to its website “to

give false comfort to potentialatims of their fraud that theoatemplated transactions were
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legitimate, and that fursddelivered to defendants to be helééscrow would be protected.”

(SAC 1 28.) Although at thisagge it is unclear what level obntrol Porter and the POF
Defendants had over the Wallace Defendants, draalimgasonable inferences in the light most
favorable to Plaintiff, | findhat Plaintiff has plausiblylleged that Porter and the POF
Defendants transacted business through the Wdllatendants in New York sufficient to confer
personal jurisdiction pursuant to CPLR 302(a)(1).

Next, | must consider whether assertingspeal jurisdiction ovePorter and the POF
Defendants would comport with dpeocess. The due process aniglgentains two parts: “the
‘minimum contacts’ inquiry anthe ‘reasonableness’ inquiryl’icci v. Lebanese Canadian
Bank, SALLNo. 10-CV-1306, 2012 WL 688809, at *5 (2d Cir. Mar. 5, 2012) (qudZinigé v.
Queen Bee of Beverly Hills, LL.616 F.3d 158, 164 (2d Cir. 20103ge Calder v. Jongd65
U.S. 783, 788 (1984) (A non-residatdfendant must have “ceirtaninimum contacts [with the
forum] . . . such that the maintenance of thie does not offend traditional notions of fair play
and substantial justice.”) (saed alteration in original) (inteal quotation marks omitted).
“Minimum contacts exist where étdefendant ‘purposefully availetself of the privilege of
doing business in the forum statedaould ‘reasonably anticipateibg haled into ourt there.”
Pearson Educ., Inc. v. S/25 F. Supp. 2d 551, 557 (S.D.N.Y. 2007) (quoBuogger King
Corp. v. Rudzewica71 U.S. 462, 474—75 (1985)). To detererwhether asserting jurisdiction
is reasonable under the circumstancess-€omports with traditional notions of fair play and
substantial justice—a courbnsiders five factors:

(1) the burden that the exercise of jurisdiction will impose on the defendant;

(2) the interests of the forum state in adjudicating the case; (3) the plaintiff's

interest in obtaining conveamt and effective relief; §4the interstege judicial

system’s interest in obtaining the mo#tagent resolution othe controversy; and
(5) the shared interest tife states in furtheringubstantive social policies.
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Chloé 616 F.3d at 164-65 (citingsahi Metal Indus. Co. v. Superior Cout80 U.S. 102, 113
14 (1987)).

For the reasons already stated, Plaintiff pusibly alleged #t by specifically
choosing the New York-based Wallace Defendants as their agents and entering into the Escrow
Agreement in which they agreed to submit to the exclusive jurisdiction of New York courts,
Porter and the POF Defendants “purposefullyilged] [themselvespf the privilege of
conducting activities witim the forum State,World-Wide Volkswagen Corp. v. Woodséa4
U.S. 286, 297 (1980) (internal quotation marksttad), which satisfies the minimum contacts
test. As for the reasonableness factors, noggest that it would offend due process for this
Court to exercise personal jurisdiction overtBoor the POF Defendants. The POF Defendants
argue that maintenance of this suit in New YwitMates their due process rights because each of
the POF Defendants is a citizeha different state other thadew York, and pursuant to a
Finder's Fee Agreement, Plaintiff agreed to sulimjurisdiction of all disputes related to the
Finder's Fee Agreement in Tennesse®eePOF Ds’ Reply Mem. 8-9.) But, as far as the Court
can tell, the only burden on Portarthe POF Defendants would tiee general inconvenience of
litigating in New York. Given that the parti@re dispersed acrosg ttountry, it does not
appear that litigating this case in New York wobklany more of a hardship than if it had been
brought in either Florida or Tensgee—the other jurisdictions tHaéfendants raise as possible
fora—as almost all of the parties would still havér&wel to litigate the action in either of those
venues. Further, a New York court has anreggein adjudicating cleas involving a New York
lawyer and his New York law firm. The reasoraat#ss factors thus do rmoeclude the exercise

of personal jurisdiction over Per and the POF Defendants.

11



Because Plaintiff has madgama facieshowing that this Coud’exercise of personal
jurisdiction is appropriate und@PLR 302(a)(1) and consistenitlivdue process requirements,
Porter and the POF Defendants’ motions under RR(b)(2) are denied. | note, however, that
while Plaintiff’'s averments of personal jurisdiction are sufficient at this stage, it must ultimately
prove personal jurisdiction bymeponderance of the evidence skiahle case proceed to trial.

See CutCp806 F.2d at 366. Should the evidence as developed in discovery show, for example,
that the POF Defendants had nothing to do tighselection, advertisent, or use of the
Wallace Defendants as Escrow Agent, a summary judgment motion could be made.

B. RICO

The civil RICO statute makes it unlawful f@ny person employed by or associated with
any enterprise engaged in, or Hativities of which affect, interstate or foreign commerce, to
conduct or participate, directly axdirectly, in the conduct of st enterprise’s affairs through a
pattern of racketeering gty . . . .” 18 U.S.C. § 1962(c). Each of the Defendants argues—and
the Court agrees—that Plaintiff's Section 196 &L O claim fails as a matter of law because
Plaintiff neither alleges an enterpriser a pattern of ra@teering activity. $eePorter's Mem.
11-12; Porter’'s Reply Mem. 4; POF Ds’ Metd—19; POF Ds’ Reply Mem. 9—-10; Wallace Ds’
Mem. 7-11; Wallace Ds’ Reply Mem. 3-5.)

I Enterprise

A RICO “enterprise” is defined to includany individual, partnership, corporation,

association, or other legal @gt and any union or group of indduals associated in fact

although not a legal entity.” 18 U.S.C. § 1961(Where a complaint alleges an association-in-

® “Wallace Ds’ Mem.” refers to the Memorandumlaiw in Support of the Wiace Defendants’ Motion to

Dismiss the Second Amended Complaint. (Doc. 35.alt&¢e Ds’ Reply Mem.” refers to the Reply Memorandum
of Law in Further Support of the Wallace f@rdants’ Motion to Dismiss. (Doc. 36.)
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fact enterprise, courts in thi@rcuit look to the “hierarchy, organization, and activities” of the
association to determine whethé@s‘members functioned as a unifirst Capital Asset Mgmt.

v. Satinwood, In¢.385 F.3d 159, 174-75 (2d Cir. 2004) (indrquotation marks omittecgee
United States v. Turketté52 U.S. 576, 583 (1981) (enterpriss proved by evidence of an
ongoing organization, formal or informal, and by @ride that the various associates function as
a continuing unit. . . . The ‘enterpe’ is not the ‘pattern of racketeering activity’; it is an entity
separate and apart from the pattern of activityhiich it engages. The existence of an enterprise
at all times remains a separate element which must be proved . .. .")

Here, Plaintiff has not pleaded specific feadtallegations to satisfy the substantive
element that Defendants were involved in an “emieeg Rather, Plaintiff's SAC contains mere
legal conclusions, such as

Defendants are an association-in-fact “enterprise” as that term is defined in 18

U.S.C. § 1961(4), that engaged in, anddhgvities of which affected, interstate

commerce. They have been associated through time, joined in purpose, and

organized in a manner amenable to heraral and consensual decision-making

with each member fulfilling a specific and necessary role to carry out and

facilitate its purpose, which was, upamformation and belief, earning money

fraudulently by delivering fake bank documents to its victims.

(SAC 1 48). The only allegations that even remotely suggest the existence of an enterprise are
that “each defendant shared in profitingrr the fraudulently-obtained funds in amounts
presently unknown to plaintiff” and “all defenata conspired to obtain plaintiff's fundsja(1
23), but these assertions are atsere legal conclusions withbfactual support to demonstrate

the existence of an “ongoing organization.” Pi#filnas failed to provide any information from

which the Court can fairly conclude thaetmembers functioned asunit, including facts

13



regarding the hierarchy, organizatj@nd activities of the allegedsociation-in-fact enterpride.
Thus, I do not find plausible that the allegmohstituent entities formed an enterpriSee
Satinwood 385 F.3d at 173, 175ge also Nasik Breeding & Research Farm Ltd. v. Merck &
Co, 165 F. Supp. 2d 514, 539 (S.D.N.Y. 2001) (dismg&ICO claim wherelaintiff merely
listed members of alleged entegariand alleged that they were “combined in an association-in-
fact”; plaintiff “failed to pregnt specific details of any hamchy, organization, or unity among
the various alleged conspirators,” and “conctystaming of a string oéntities [did] not
adequately allege an enterprise”) (internal quotation marks omiftiesf) Nationwide Bank v.
Gelt Funding, Corp.820 F. Supp. 89, 97-98 (S.D.N.Y. 199@)smissing RICO claim where
plaintiff alleged that “at/arious times as early as 1985, andgpoly earlier . . . defendants were
associated in fact for the common purposeyr@gothers, of defrauding [plaintiff] through the
loan transactions described in this complaint @ihér means” and that “[t]his association in fact
was an ‘enterprise,” and stag that “[clonclusory allegations that disparate parties were
associated in fact . . . are insufficient to sustaRICO claim, absentl@gations as to how the

members were associated together in atetprise’™) (internal quotation marks omittedjf'd,
27 F.3d 763 (2d Cir. 1994).

Further, Plaintiff fails to allege an entegwithat is separasand distinct from the
fraudulent SLC scheme in which Defendantsgatily engaged, and “[tlhe non-existence of a
separate enterprise is fatalRtintiff['s] RICO claim.” Kottler v. Deutsche Bank AGO07 F.
Supp. 2d 447, 458-59 (S.D.N.Y. 2009) (dismissing REEDM in fraudulent tax shelter case

because plaintiff failed to show how defendantaedogether for a purpose other than creating

" That the Wallace Defendants may have been Porter arRlQR Defendants’ agent for jurisdictional purposes does
not itself mean that they togetherrdeed a continuing unit or enterprise.
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the fraudulent tax shelters, and thus they “didexit as an associati in fact separate and
apart from the alleged RICO activity”).

ii. Patter n of Racketeering Activity

A “pattern of racketeering activity” requires ajpitiff to plead at least two predicate acts
of racketeering within ten year&§eel8 U.S.C. 8 1961(5). A “pattern” is established for RICO
purposes where the predicate dtitemselves amount to, or . . hetwise constitute a threat of,
continuingracketeering activity.”H.J. Inc. v. Nw. Bell Tel. Co492 U.S. 229, 240 (1989)
(emphasis in original). Theugreme Court has explained tipatdicate acts extending over a
few weeks or months and threatening no futumainal conduct do not satisfy the pattern
requirement.See idat 241-42. Rather, “a plaintiff in a ®D action must allege either an open-
ended pattern of racketeering activitg ( past criminal conduct coupledth a threat of future
criminal conduct) or a closed-erdlpattern of raokteering activityi(e., past criminal conduct
extending over a substzad period of time).” Satinwood 385 F.3d at 181rfternal quotation
marks omitted)see id(courts have held that two years is minimduanation for closed-ended
continuity, but “mere fact thatredicate acts span two yearisufficient, without more, to
support a finding of a closed-ended pattera&e also Evercrete Corp. v. H-Cap L.#29 F.

Supp. 2d 612, 624-25 (S.D.N.Y. 2006) (“Courts hanigormly and consistently held that
schemes involving a single, narrgurpose and one or few participsudirected towards a single
victim do not satisfy the RICO requirement of asgdd or open pattern of continuity.”) (internal
guotation marks omitted).

The predicate acts that Plafhalleges are acts of wirgaud under 18 U.S.C. § 1343,
(seeSAC 11 46, 51), which is an enumerated Keteering activity” under 18 U.S.C. § 1961(1).

The wire fraud statute requiraglaintiff to show the existence of a scheme to defraud,
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defendants’ knowing or intentiongarticipation in the scheme, atite use of an interstate wire

in furtherance of the schem8&.Q.K.F.C., Inc. v. Bell Atl. TriCon Leasing Cqrd4 F.3d 629,

633 (2d Cir. 1996). Further, for a civil RICO ichasuch as this one, where the alleged predicate
acts are frauds, a plaintiff must plead theseaittsparticularity undeFederal Rule of Civil
Procedure 9(b)Moore v. PaineWebber, Inc89 F.3d 165, 173 (2d Cir. 1998ge Plount v.

Am. Home Assurance C668 F. Supp. 204, 206 (S.D.N.Y. 1987l of the concerns that
dictate that fraud be pleadedthvparticularity exist with evegreater urgency in civil RICO
actions.”) “[T]he complaint [must] specify tlstatements it claims were false or misleading,
give particulars as to the respect in whichmiéf] contend[s] the statements were fraudulent,
state when and where the statements wedepand identify those responsible for the
statements,” as well as “allegacts that give rise to a strondaerence of fraudulent intent.”

Moore, 189 F.3d at 173 (internal quotation marks omitted§ Cont’l Kraft Corp. v. Euro-Asia
Dev. Grp., Inc.No. 97-CV-0619, 1997 WL 642350, at *5 (ENDY. Sept. 8, 1997) (“A claim of
... wire fraud must specify the content, date] place of any alleged misrepresentations and the
identity of the persons making them. . . . [tffases are legion that a RICO complaint cannot be
predicated on innocuous businessnmunications, abseabme factual basis for inferring the
sender’s intent to defraud theciig@ent via a scheme to defraud(third alteration in original)
(internal quotation marks omitted).

Although the SAC sets forth spdciktatements that Plaifftcontends were fraudulent,
and provides facts that give rigean inference of fraudulent imtie the SAC is deficient for its
failure to plead either ampen- or closed-ended “patteshracketeering activity."SeeRay
Larsen Assocs., Inc. v. Nikko Am., Jrid¢o. 89-CV-2809, 1996 WL 442799, at *7-8 (S.D.N.Y.

Aug. 6, 1996) (finding no open- or closed-endetigua where there was tloreat of criminal
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activity into future and alleged scheme lasted @elventeen months). &tiff does not allege
any threats of future criminal condumt the Defendants for an open-ended patieftieFalco
v. Bernas244 F.3d 286, 324 (2d Cir. 2001) (esdanature of demands by defendants
demonstrated that they had “no intentiorstipping once they mets@ immediate goal . . .
[and] would have continued extorg the plaintiffs into the fute”), or conduct that lasted at
least two years to forra closed-ended pattesee Spool v. World Child Int'l Adoption Agency
520 F.3d 178, 184 (2d Cir. 2008) (sixteen-monthqueemsufficient for closed-ended continuity,
especially where plaintiff did not allege sepgarschemes or large number of participants or
victims).

Because Plaintiff fails to adequately pldehd enterprise and fiarn-of-racketeering-

activity prongs of a civil RTO claim, the motions to dismiss this claim are grafited.

Porter and the POF Defendants argue traniff’s fraud claim fails because (1) the
fraud is not pleaded with particularity and (2aiRtiff attempts to recas breach of contract
claim as a fraud claim.SeePorter's Mem. 10-11; POF Ds’ Mem. 20-22.) The POF
Defendants also claim that they oahbe held liable for allegedigducing Plaintiff to enter into

the SLC Agreement because the representation® ldatiff attributes tahese Defendants were

8 Although the SAC does not expressly allege a RICO conspiracy claim under 18 U1S82(8), but seeP’s

Mem. 17 (arguing that it adequately states a claim f@@R¢onspiracy)), Defendants further argue in their instant
motions that such claim should be dismissedePOF Ds’ Mem. 19-20; POF Ds’ Reply Mem. 10; Wallace Ds’
Mem. 11-12; Wallace Ds’ Reply Mem. 5-6). Even if Riffimnad pleaded a RICO consacy claim, it would be
dismissed. Section 1962(d) provides that “[i]t shall be unlawful for any person to conspaiat® any of the
provisions of subsection (a), (b), @) of this section.” 18 U.S.C. 862(d). Thus, “a plaintiff must prove the
existence of an agreement to violate RICQO'’s substantive provisions” to establish a RICO con€ufacsedit,

S.A. v. Windsor Plumbing Supply Cb37 F.3d 229, 244 (2d Cir. 1999) (internal quotation marks omitted). For the
same reasons that Plaintiff “did not adequately allegghatantive violation of RICO,” its conspiracy claim is
“properly dismissed."Satinwood 385 F.3d at 182.
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made months after Plaintiff entered inte tBLC Agreement and wired funds under it and,
further, they were not parties to the SLC Agreeme&eePOF Ds’ Mem. 22; POF Ds’ Reply
Mem. 9.) The Wallace Defendants state that#fafails to plead fraud against them with
particularity under Rule 9()ecause Plaintiff does not detth any representations or
statements that the Wallace Defendants nnmadennection with the alleged fraudSgewWallace
Ds’ Mem. 14-17; Wallace Ds’ Reply Mem 8-9.)

To plead fraud under New York lalxg plaintiff must plead(1) a representation of
material fact, (2) which was untrue, (3) whiwhs known to be untrue or made with reckless
disregard for the truth, (4) which was offeredlexeive another or induce him to act, and (5)
which that other party relied on to its injuryRetna Cas. & Sur. Co. v. Aniero Concrete,Co.
404 F.3d 566, 580 (2d Cir. 200%)cord Eurycleia Partnersl2 N.Y.3d at 559. Further, as
discussed above, claims of fraud are subjectddéightened pleading regaiment of Rule 9(b),

see Aetn&as, 404 F.3d at 582, which requires a pdd state with particularity the

® None of parties address which state’s law applies tatfiai tort claims. The SLC Agreement states that that
agreement “shall be construed and governed by the Lalvad# County, Florida.” (SL&greement 1 5.13). The
Escrow Agreement provides that it “will be governed by @mabtrued pursuant to thenls of New York.” (Escrow
Agreement § 11.1.) The POF Defendantte, in connection with their personal jurisdiction argument, that Plaintiff
and the POF Defendants entered mféinder's Fee Agreement in which these parties “expressly consented to
jurisdiction, choice of law and performance of obligations in the State of Tennessee, not New SedeOKF Ds’
Reply Mem. 2-3.) Because Plaintiff is not alleging alaims in connection with the alleged Finder’s Fee
Agreement, Tennessee law is inapplicable to Plaintifiledaw claims. | must thus decide whether to apply
Florida or New York law to Plaintiff's fraud, conversion, and unjust enrichment claims.

“A federal district court applies the choio&law rules of the State in which it sitsGrund v. Del. Charter
Guarantee & Trust C9.788 F. Supp. 2d 226, 243 (S.D.N.Y. 2011) (citiiigxon v. Stentor Elec. Mfg. G&13
U.S. 487, 494 (1941)). “The first stépany case presenting a potential choice of law issue is to determine whether
there is an actual conflict between the laws of the jurisdictions involvétt”’ Cas. Co. v. Cont’l Cas. G832
F.3d 145, 151 (2d Cir. 2003) (quotifigre Allstate Ins. C.81 N.Y.2d 219, 223 (1993)). If no conflict exists, a
court applies the laws of the forum state in which the action is hidatl.v. CSX Transp., Inc471 F.3d 410, 422—
23 (2d Cir. 2006)accordExcess Ins. Co. v. Factory Mut. Ins. C&69 N.Y.S.2d 487, 489 (1st Dep't 2003).
Because | find that no conflict exists between New Yar## Florida law regarding Plaintiff's claims of fraud,
compare Eurycleia Partners, LP v. Seward & Kissel, L 1PN.Y.3d 553, 559 (2009)ith Susan Fixel, Inc. v.
Rosenthal & Rosenthal, In@42 So. 2d 204, 209 (Fla. Dist. Ct. App. 2003), conversimmpare Colavito v. N.Y.
Organ Donor Network8 N.Y.3d 43, 49-50 (2006)ith Edwards v. Landsmabl So. 3d 1208, 1213 (Fla. Dist. Ct.
App. 2011)0r unjust enrichmentompareMandarin Trading Ltd. v. Wildenstei6 N.Y.3d 173, 182 (2011ith
Golden v. Woodwardl5 So. 3d 664, 670 (Fla. Dist. Ct. App. 200%ill analyze Plaintiff'sstate law claims under
New York law.
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circumstances constituting theird, including (1) specifying statements that the plaintiff
contends were fraudulent, (2) identifying the $@ea(3) stating wherenal when the statements
were made, and (4) explaining wthe statements were fraudule8hields v. Citytrust Bancorp,
Inc., 25 F.3d 1124, 1127-28 (2d Cir. 1994). Althougiemt may be averred generally under
Rule 9(b),seeFed. R. Civ. P. 9(b), the plaintiff mualiege “specific facts from which a
reasonable trier of fact could datly or indirectly infer that the promisor intended not to honor
his obligations at the tiemthe promise was maddjtexel Burnham Lambert Inc. v. Saxony
Heights Realty Assocs.77 F. Supp. 228, 235 (S.D.N.Y. 1991The requisite ‘strong
inference’ of fraud may be eslegshed either (a) by alleging facto show that defendants had
both motive and opportunity to commit fraud,(bJ by alleging facts that constitute strong
circumstantial evidence of consciomssbehavior orecklessness.Lerner v. Fleet Bank, N.A.
459 F.3d 273, 290-91 (2d Cir. 2006) (imzrquotation marks omitted).

Plaintiff plausibly alleges that each of PortBrigadier, and Mayes represented that he
worked for POF and could obtaira6 million standard letter of criedrom USB fa Plaintiff.
(SAC 1 11.) After Plaintiff read a brochure gitelly prepared by BrigadieMayes, and Porter,
claiming that POF could obtain “cash backedata#, lienable, transferable and assignable
instruments from AS rated institutions whican be used as default collateraly. {[ 15), Porter
delivered the SLC Agreement by e-mail on or about December 14, 2007, which Porter signed as
“Director of Finance,” purpdedly on behalf of POFid. 1 11;seeSAC Ex. A). In reliance on
the above representatiofaintiff signed the SLC Agreement and wired $680,000 to the
Wallace Defendants’ IOLA account @xchange for the fake SLCS€eSAC 11 21, 24.)

Plaintiff also plausibly allegethat the POF Defendants contidue perpetrate the fraud in

follow-up communications in which they stated, éxample, “[tlhe block has been requested for
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your $16m instrument . . . . We will send you . . . the correspondencesi@ &yroclear Screen
Shot Confirming Block) once this task has beempleted,” and “[a]s soon as Ricardo finishes
the Bank to Bank procedures you are ready to gol’(19; Wise Decl. Exs. D, E.) Further,
over a year after entering into the SLC AgreetnBnigadier wrote a letter to Plaintiff on POF
letterhead to advise it that the SLC was duexigire and that “when you [Plaintiff] are prepared
to use the Letter of Credit in @uthorized transaction, we [POF] will then authorize the re-
issuance of the letter of credit at a reeld price of one hundred thousand €100,000.00 Euros.”
(SAC 1 19; Wise Decl. Ex. F.) These facts aféigant for Plaintiff to aver the circumstances
of the fraud with partic@arity under Rule 9(b).

Plaintiff also pleads facts giving rise to aosty inference of fraud. Plaintiff alleges that
Porter and the POF Defendants’ motive was tofifj] from the fraudulently-obtained funds,”
(SAC { 23), and states that they had the oppitytto carry out the alleged fraud by making
“representations . . . with knowledge of their itgl®r with reckless diggard for their truth, and
... with the intention that the plaintiff rely on themd.(f 21). Further, the alleged repeated
false representations, including those thatRIOF Defendants made months after the SLC
Agreement had been signed, plausibly luRaintiff into not discovering the fraud and
constitute circumstantial evidence of consciousb@havior and recklessness. Thus the facts in
the SAC plausibly demonstrate thdrter and the POF Defendantade false representations to
Plaintiff that induced it to act to its detrimerBecause Plaintiff adequately pleads the four

elements of a fraudulent inducement claimywadl as the requisite mental state, with
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particularity, the allegations amst Porter and the POF Defendaintthe SAC are sufficient to
withstand dismissaf’

Plaintiff does not, however, make anyesfiic allegations against the Wallace
Defendants to plausibly deonstrate that they made any misrgprdations of fact or were aware
of or knowingly involved in the alleged fraudRather, the only alfgations regarding the
Wallace Defendants show that that they “agreed to act” as the Escrow Agent, (SAC { 25), and
that they paid out the funds to the atBefendants under the Escrow Agreemeseg(id. 32).
For all one can tell from the SAC, the Walldaefendants appear to have unknowingly received
the fraudulent SLC, which looked genuine, acdording to their dies under the Escrow
Agreement, which “[we]re purely ministerial nature,” (SAC Ex. A, Annex E  4.1.3),
disbursed the funds in accordamagéh the terms of the payment instructions annexed to the SLC
Agreement, ¢eeSAC Ex. A, Annex E; SAC Ex. A, Annex B). Nothing in the Escrow
Agreement required the Wallace Defendants HolWaS to confirm the SLC’s validity or to

investigate the authenticity of a document thatapged in all respects tie genuine. Taking the

10 Contrary to Porter’s assiem, Plaintiff does not merely recast a breach of contract claim in the language of fraud.
(SeePorter's Mem. 10.) Indeed, Plairitifoes not seek to bring breach of ¢ant and fraud claims premised on the
same set of facts, and, in any event, had Plaintiff broaifnéach of contract claints fraud claim would survive

the instant motions. Although “[i]t is black letter law in New York that a claim for common law fraud will not lie if
the claim is duplicative of aaim for breach of contractClifton v. Vista Computer Servs., LL8o. 01-CV-10206,
2002 WL 1585550, at *2 (S.D.N.Y. July 16, 2002¢e Richbell Info. Servs., Inc.Jupiter Partners, L.P765

N.Y.S.2d 575, 589 (1st Dep’t 2003), “a claim based on fraudulent inducement of a cordepetrete and distinct
from a breach of contract claim under New York laMgrrill Lynch & Co. v. Allegheny Energy, In&00 F.3d

171, 184 (2d Cir. 2007) (misrepresentation of present fact gives rise to fraud claim separate fiowf loedcact
claim); see also Stewart v. Jackson & Na8#6 F.2d 86, 89 (2d Cir. 1992) (defendant’s declaration that it had
secured large environmental law client and was in process of establishing environmental law department were
misrepresentations of fact giving rise to separable fraud cleiamyrave v. Oki Nursery, Inc636 F.2d 897, 899

(2d Cir. 1980) (allegations that defendant knowingly misrepresented the health ofapaespes, the subject of
plaintiff's purchase, statl a claim for fraud)PIRECTV Latin Am., LLC v. Park 610, LL6891 F. Supp. 2d 405, 437
(S.D.N.Y. 2010) (misrepresentations regarding defendant’s business structure and shdedsridant’s member
corporation gave rise to fraud claim). Here, Plaintiff plausibly alleges that Porter and the POF Defendant
misrepresented the present fact ti@F—the company these Defendants allegedly represented—had a business
relationship with UBS “that would allow them to obtain a standby letter of credit” for $16 million. (SAC T 21.)
Thus, Plaintiff has plausibly alleged that it was fraudulently induced to enter into the SLC AgreSeeitiKB

Enters. Inc. v. Ernst & Youn§82 N.Y.S.2d 814, 816 (3d Dep’t 1992) (“A party fraudulently induced to enter into a
contract may join a cause of action for fraud with one for breach of the same contract.”).
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facts in the light most favorabte Plaintiff, Plaintiff has nopleaded facts suggesting that the
Wallace Defendants knew of the fraud; indeedfalcés as alleged are completely consistent

with the Wallace Defendants havingdm fooled as Plaintiff wasSee Igbal129 S. Ct. at 1949
("“Where a complaint pleads facts that are mecelysistent with a defendant’s liability, it stops

short of the line between possityliand plausibility of entitlemertb relief.”) (internal quotation
marks omitted). Because Plaintiff fails to set forth any facts that plausibly show that the Wallace
Defendants made any misrepres¢ions of fact or were in on the alleged fraud, it has not

nudged its claim against them acrosslite from conceivable to plausiblseeTwombly 550

U.S. at 570, and thus the fraud claim isndiissed as to these Defendants.

ii. Request for Punitive Damages

The POF Defendants and Wallace Defendasts atgue that Plaintiff's claim for
punitive damages in connection with the fraud cause of action should be dismissed because
punitive damages are only awarded in “singularly rare cases,” and this is not such &ease. (
Wallace Ds’ Mem. 16; POF Ds’ Mem. 24-25.) W&y dismissed the fraud claim as to the
Wallace Defendants, | address this motioryamth respect to the POF Defendants.

For punitive damages to be awarded in adotion, “[t{jhere musbe circumstances of
aggravation or outrage, such agespr ‘malice,’ or a fraudulerdr evil motive on the part of the
defendant, or such a conscious and deliberate dister the interests afthers that the conduct
may be called wilful or wanton.Fortnow v. Hughes Hubbard & Reed, LURo. 125924/02,
2005 WL 3506955, at *4 (N.Y. Sup. Ct. 20q®ternal quotation marks omitted¢cord
Goldberg v. UBS A60 F. Supp. 2d 410, 428 (E.D.N.Y. 2009he conduct alleged must be
“intentional, malicious, outrageousr otherwise aggravated beyamére negligence . . . [and]

must be supported by clear, unequivocal and convincing evideRrogtriow, 2005 WL
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3506955, at *4 (internal quotation marks omitted). kemt“a private party seeking to recover
punitive damages must not ordgmonstrate egregious tantis conduct by which he was
aggrieved and which is actionableasindependent tort, but aldwat such conduct was part of a
pattern of similar conduct direatd at the public generally.ld.; accordN.Y. Univ. v. Cont'l Ins.
Co, 87 N.Y.2d 308, 316 (1995).

Although Plaintiff has not addressed this aspéd&efendants’ motins, and | could thus
regard the claim as abandonsde Adams v. N.Y. State Educ. DefB2 F. Supp. 2d 420, 452
n.32 (S.D.N.Y. 2010) (collecting sas), | decline to do so. Fihe reasons set forth above
regarding the fraud claim, | canrggy at this stage that it is ingpisible that the Porter and the
POF Defendants acted with fraudulent or ewdtive in setting up the SLC transaction or
sending the fake SLC to Plaintiffrurther, Plaintiff alleges &t the POF Defendants advertised
their services, apparently wigekthrough brochureand a website s€eSAC {1 15, 16, 27), and
that there are potentialtyther victims of similar conduct by these Defendarsiseil. 11 26,

28). Should the facts as develdpe discovery show that Pt&iff cannot prove this claim by
clear, unequivocal, and conving evidence, the matter may beisted on summary judgment.
For now, the POF Defendants’ motion regarding Plaintiff's punitive damages claim is denied.

D. Conversion

Next, Porter and the POF Defendants argueRkantiff's conversbn claim fails because
Plaintiff does not to allege which Defendants wegponsible for the alleged conversion or that
Defendants exercised dominion oWaintiff's funds to the exclugn of Plaintiff's rights. See
Porter's Mem. 12-13; POF Ds’ Mem. 23-24.)

To state a claim for convesi under New York law, a plaifitmust allege “(1) legal

ownership or an immediate supmrright of possession to a spiecidentifiable thing and (2)
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that the defendant exercised an unauthordgmadinion over the tinig in question, to the
alteration of its condition or to the exclusion of thaipdiff's rights.” Ancile Inv. Co. v. Archer
Daniels Midland Cq.784 F. Supp. 2d 296, 312 (S.D.N.Y. 2011) (internal quotation marks
omitted);accord Colavitg 8 N.Y.3d at 49-50 (“A conversion takes place when someone,
intentionally and whout authority, assumes or exersig®ntrol over personal property
belonging to someone else, in@thg with that person’s riglaf possession.”). Further, a
conversion can occur even in sitions “where possession of projyeas initially lawful, . . .
when there is a refusal totwen the property upon demandSalatino v. Salatino881 N.Y.S.2d
721, 723 (3d Dep’t 2009). Where money is thgjett property of a conversion claim, the
“money ‘must be specifically ideffitable and be subject to an oldigon to be returned or to be
otherwise treated in a particular mannemRbbert Smalls Inc. v. HamiltpiNo. 09-CV-7171,
2010 WL 3238955, at *8 (S.D.M. July 19, 2010) (quotingey Bank of N.Y. v. Gros€i42
N.Y.S.2d 403, 405 (3d Dep't 1996)).

Plaintiff plausibly alleges that it wide$680,000 to the Wallace Defendants, which was
subsequently disbursed to the Defendants inrdernce with the payment instructions annexed
to the SLC Agreement, (SAC 11 22, 28eSAC Ex. A, Annex B), and that, although Plaintiff
made a demand for the return of its funds, Defendants refused to return the money, (SAC | 34).
Even if the Wallace Defendants initially possesttedmoney lawfully pursuant to the Escrow
Agreement, the later possession by Porter am@P®F Defendants was plausibly unlawful given
that they allegedly obtaingdlease of the money by sending the fraudulent SLC, accepted
payment under the SLC Agreement, and thersegfuo deliver the funds back to Plaintiff upon

demand. Accordingly, the allegations in theCS@lausibly plead a claim for conversion under
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New York law against Portend the POF Defendants, and thaotions to dismiss this claim
are denied.

E. Unjust Enrichment

Plaintiff brings its third causef action against all the Defendants for unjust enrichment,
and seeks for the Court to “impose a construdtivst on the funds of aintiff so obtained [by
fraud] by defendants.”SeeSAC 11 41-44.) Porter argues tR&intiff’'s unjud enrichment
claim fails for the same reason as its conwgrsiaim—namely, that Rintiff does not allege
which Defendants were unjustly enriched—and bsedhe claim is really one for breach of
contract. $eePorter's Mem. 13-14.) The POF Defendaatgue that Plaintiff has failed to
establish why a constructive trust shouldrbposed because Plaintiff does not allege what
promise the POF Defendants made to Plaintiff, tloey were unjustly erched, or the requisite
confidential or fiduciay relationship. $eePOF Ds’ Mem. 22-23.)

i Claim

A cognizable unjust enrichment claim requires a showing “1) that the defendant
benefitted; 2) at the plaintiff's expenseda3) that ‘equity and good conscience’ require
restitution.” Kaye v. Grossmar202 F.3d 611, 616 (2d Cir. 200@xcord Mandarin Tradingl6
N.Y.3d at 182. “The ‘essence’ of such a clainthat one party has received money or a benefit
at the expense of another.Kaye 202 F.3d at 616 (quotingity of Syracuse v. R.A.C. Holding,
Inc., 685 N.Y.S.2d 381, 382 (4th Dep’t 1999)). “Enridmhalone will not suffice to invoke the
remedial powers of a court ofjeity. Critical is thaunder the circumstances and as between the
two parties to the transaction the enrichment be unjust33 Taconic, LLC v. Lartrym Servs.,

Inc., 925 N.Y.S.2d 840 (2d Dep’t 2011) (internal quotation marks omitted).
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Here, Plaintiff has plausibly alleged that Porter and the POF Defendants made false
representations to Plaintiff regarditige SLC to fraudulently obtain $440,000 and $240,000,
respectively, and thus they wargjustly enriched when theyrgghe fake SLC in return.
Accordingly, Porter and the POF Defendantstioms to dismiss Plaintiff's unjust enrichment
claim are denied.

ii. Constructive Trust

A constructive trust is a “fraud-rectifying remedBankers Sec. Life Ins. Soc. v.
Shakerdge49 N.Y.2d 939, 940 (1980) (internal quatatimarks omitted), the purpose of which
is to prevent unjust enrichme@monds v. Simond45 N.Y.2d 233, 242 (1978). “Under New
York law, the equitable remedy afconstructive trust is appropriate when there is clear and
convincing evidence of (1) a codéntial or fiduciary relationshi (2) an express or implied
promise; (3) a transfer in reliance on sacpromise; and (4)njust enrichment."Martha
Graham Sch. & Dance Found., Inc. v. Martha Graham Ctr. of Contemporary Dance380c.
F.3d 624, 646 (2d Cir. 2004¢ccord Depena v. Shocké&22 N.Y.S.2d 119, 120-21 (2d Dep'’t
2011). Although the Second Circuit has held thairestructive trust is “dlexible device” that
cannot be “bound by an unyielding formul&bdlden Budha Corp. v. Canadian Land Co. of Am.,
N.V, 931 F.2d 196, 202 (2d Cir. 1991) (internal quotatnarks omitted), and that the lack of a
confidential or fiduciary relabnship does not “automatically @eit[] [a] claim of constructive
trust . . . when [use of such dewiis] otherwise required by equitiKbreag, Controle et
Revision S.A. v. Refco F/X Assocs., Inc. (In re Koreag, Controle et Revisio®&LA:)2d 341,
353 (2d Cir. 1992), courts haveund that the failure to pleadconfidential or fiduciary
relationship can be fatal to aagh for a constructive trustee, e.g.Atateks Foreign Trade Ltd.

v. Dente 798 F. Supp. 2d 506, 507 (S.D.N.Y. 2011)rdssing claim for constructive trust
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where plaintiff failed to allege a confidentw@ fiduciary relationkip with defendant)Pons v.
People’s Republic of Chin®66 F. Supp. 2d 406, 415 (S.D.N.Y. 2009) (sam&)} Mortg.
Capital, Inc. v. KontogiannjdNo. 08-CV-4607, 2009 WL 1652258t *4 (E.D.N.Y. June 4,
2009) (same)FFaulkner v. Arista Records LL®02 F. Supp. 2d 470, 484 (S.D.N.Y. 2009)
(dismissing claim for constructiveust where plaintiff allegedduciary relationship, but court
concluded that no suchlagionship existed).

Plaintiff does not plead—and the facts as alleged in the SAC do not suggest—that the
SLC transaction was anything more thagaaden-variety arm’¢ength transactionSee
Diversified Carting, Inc. v. City of N..YNo. 04-CV-9507, 2006 WL 147584, at *10 (S.D.N.Y.
Jan. 20, 2006) (“Purely commercial transactionsalogive rise to a fiuciary relationship.”)
(internal quotation marks omitted). Plaintiff'sltae to set forth facts from which the Court can
infer that any of the Defendants stood in a mharitial or fiduciary capacity with respect to
Plaintiff “is fatal to its claim for a constructive trusftateks 798 F. Supp. 2d at 50€pmpare
In re Koreag 961 F.2d at 353-54 (finding absence of fidugilationship did not defeat claim
for constructive trust where equity “otherwigguired” such finding badeon defendant’s status
as liquidator for insolvent estate, which rendereud ffiduciary status \8-a-vis creditors of the
insolvency estate”)yith Atateks798 F. Supp. 2d at 507 (determining that “there [we]re no
similar considerations [as those foundrirre Koreag that warrant[ed] dispensing with the
requirement of a confidential fiduciary relationship betweendlparties”). The claim for a
constructive trust is #refore dismissed.

V. LEAVETOAMEND

Leave to amend a complaint should be freelyegiwhen justice so requires. Fed. R. Civ.

P. 15(a)(2). It is within theosind discretion of the district coud grant or deny leave to amend.
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McCarthy v. Dun & Bradstreet Corp482 F.3d 184, 200 (2d Cir. 2007). “Leave to amend,
though liberally granted, may propeble denied for: ‘undue dslabad faith or dilatory motive

on the part of the movant, repeated failureuce deficiencies by amendments previously
allowed, undue prejudice to the opposing party by virtue of allowance of the amendment, futility
of amendment, etc.’Ruotolo v. City of N.Y514 F.3d 184, 191 (2d Cir. 2008) (quotirgman

v. Davis 371 U.S. 178, 182 (1962)). Amendment idéuvhen the claim as amended cannot
“withstand a motion to dismiss pursuant tddRi2(b)(6),” and “[ih deciding whether an
amendment is futile, the court uses the samedata as those governingethdequacy of a filed
pleading.” MacEntee v. IBM783 F. Supp. 2d 434, 446 (S.D.N.Y. 2011) (internal quotation
marks omitted). Where the problem with a claisisSubstantive . . . better pleading will not cure
it,” and “[r]lepleading wald thus be futile.”Cuoco v. Moritsugu222 F.3d 99, 112 (2d Cir.

2000).

At a pre-motion conference held on March 2812, Defendants apprised Plaintiff of the
grounds upon which they intended to (and ultimatilly base their motions to dismiss, and |
gave Plaintiff a second chance to amend its jphgadafter | flagged atitional defects that
Plaintiff needed to cure. | furer stated that | would not gidaintiff leave to amend again on
any defects to which the Defendants or | alerted ihe conference. Plaintiff’s failure to fix
some deficiencies in its prious pleadings alone is suffigit ground to deny leave to amenh
sponte See In re Eaton Vance Mut. Funds Fee Li880 F. Supp. 2d 222, 242 (S.D.N.Y. 2005)
(denying leave to amend because “the plaintiffige had two opportunities toire the defects in
their complaints, including a pcedure through which the plaiifé were provided notice of
defects in the Consolidated Amended Complaynthe defendants and given a chance to amend

their Consolidated Amended Complaint,” andgiptiffs have not submitted a proposed amended
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complaint that would cure these pleading defectdf)d sub nomBellikoff v. Eaton Vance
Corp, 481 F.3d 110, 118 (2d Cir. 2007) (“plaintiffs meenot entitled to an advisory opinion
from the Court informing them of the deficieasiin the complaint aritien an opportunity to
cure those deficiencies”) (internal quotation marks omittseh);alsdruotolq 514 F.3d at 191
(affirming denial of leave to amend “giveretprevious opportunities to amend”). Further,
Plaintiff has not requested leatgefile a Third Amended Compldior otherwise suggested that
it is in possession of facts thaiuld cure the pleading deficiersiin its RICO or constructive
trust claims or the fraud claim against the WadI®efendants. Accordifty, | decline to grant
Plaintiff leave to amendua spontavith respect to the dismissed clain®ee, e.gGallop v.
Cheney642 F.3d 364, 369 (2d Cir. 2011) (no errofailing to grant leag to amend where it
was not soughtlvalton v. Morgan Stanley & C623 F.2d 796, 799 n.7 (2d Cir. 1980)
(“[A]lppellants never sougheave to amend their complaint eithethe district court or as an
alternative form of relief in this court afterpjeellee] raised the issue of the sufficiency of

appellants’ complaint. Accordingly, we see reason to grant such leave sua sponte.”).
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V. CONCLUSION

For the foregoing reasons, the motions of Porter and the POF Defendants are GRANTED
as to the RICO and constructive trust claims, and DENIED as to the fraud, conversion, unjust
enrichment, and punitive damages claims. The Wallace Defendants” motion is GRANTED as to
the RICO and fraud claims. The Clerk of Court is respectfully directed to terminate the pending
motions. (Docs. 33, 37, 43.) The parties are to appear for a status conference on April 23,2012
at 4:30 p.m.

SO ORDERED.

DATED: White Plains, New York
March 22,2012

Cazﬁy Seibel, U.S.D.J.
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