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-against- ' o .
, | MEMORANDUM
DAVID ROCK,! | DECISION
' Respondent. o

_____________ S— —_— S— G _ o

NELSON S. ROMAN, United States District Judge: S

Monroe Bussey (“Petitioner” or “Bussey™), an inmate at the Elmira Correctional Facility, seeks

a writ of habeas corpus under 28 U.S.C. § 2254. Now pending before the Court is a Report and
Recommendation (“R&R”) issued by Magistrate Judge Judith C. MchThy (“Jﬁdge McCarthy™),
pursuant to 28 U.S.C. § 636(b) and Federal Rule of Civil Prorcedure 72(b), recommending the petition be
“denied 1n its entirety, Petifioner has timely filed objections with the Court to the R&R. For the
following reaﬁons, the Court reviews the petition de novo, adopts the conclusions of the R&R, and |

dismmisses the petition.

STANDARDS OF REVIEW

A. Habeas Petition Review

When a claim has been édjudicated on the merits in a state court proceeding, a prisoner seeking
habeas relief must establish that the state court’s decision “was.contrary to, or involved an unreasonable
application of, clearly established federal law, as determined by the Supreme Cowt of the United
Stétes.” 28 U.S.C. § 2254(d)(1); Coﬁin . Bennetr; 511 F.3d 334, 337 (2d Cir. 2008). A state court’s
findings of fact are presumed correct unless the_ petitioner rebuts the presumption with clear and

~ convincing evidence. 28 U.S.C. § 2254(e)(1).

! The caption has been amended to reflect Petitioner’s transfer from the Green Haven Correctional Facility to the
Upstate Correctional Facility.
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' B. '. 'Magietrate :ludge’s Report and. Recommendatiorr

A magrstrate Judge may “hea:r a pretnal matter [that is} dlsp051t1ve of a clarm o1 defense if so

o desrgnated by a drstnet couut.. Fed R. Cw P 72(b)(1) accord 28 U.S. C. § 636(b)(1)(B) In such a Case,

the magrstrate Judge ‘must enter a recommended disposition, meludmg, if approprl_ate proposed
_ ﬁndmgs of fact.” F ed. R. Civ. P. 72(b)(1); accord 28 U S.C.§ 636(b)(1) Where a magrstrate Judge
issuesa report and recommendatmn

[w]ithin fourteen days after being served with a copy, any party may serve and file

written objections to such proposed findings or recommendations as provided by rules of

court. A judge of the court shall make a de novo determination of those portions of the -

report or specified proposed findings or recommendations to which objection is made. A

Judge of the cowrt may accept, reject, or modify, in whole or in part, the findings or

recommendations made by the magistrate judge.
28 U.S.C. § 636(b) (emphasis added); accord Fed. R. Civ. P. 72(b)(2), (3). HoWever, a distriet court
‘;may adopt those portions of the Repert to which no objections have been made -and which are not
facially erroneous.” Wilds v United Parcel Serv., Inc., 262 F. Supp. 2d 163, 170 (5.D.N.Y. 2003)
(quoting La Torres v. Wa;lker, 216 F. Supp. 2d 157, 159 (S.DN.Y. 2000)).1 The clearly erroneous
standard also applies when a party makes only conclusory or general objections, or simply reiterates has
original arguments. See, Ortiz v. Barkley, 558 F. Supp. 2d 444, 451 (S.D.N.Y. 2008)). A district ceurt
may also “adopt those portions of the [R&R] to which no objections have been made and which are not
facially_ erroneous.” West v. Sheahan, No. 12 Civ. 08270, 2016 WL 67789, (S.D.N.Y. Jan. 4,2016)
quoting Wilds v. United Parcel Serv., Inc., 262 F. Supp. 2d 163, 170 (S.D.N.Y. 2003).

When a speeiﬁc objection is made, the court must review the contested sections de novo. Pizarro
v. Bartlet, 776 F. Supp. .815, 817 (S.D.N.Y. 1991). The objection must be “specific and clearly aimed at
particular findings” in the R&R. Molefe v. KLM Royal Duich Airlines, 602.-F. Supp. 2d 485, 487
(S. D N.Y. 2009). Otherwise, the court will review the R&R stnetly for clear error “when a party makes

only conclusory or general Ob_} ections, or srmply rerterates the orlgmal arguments ” Pena v. szera No.

05 Civ. 3109, 2006 WI, 2529771, at *1 (S.DN.Y. Aug, 31, 2006).
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C. _, Pet1t10ner s Ol)J-GCtIOIl.S | |

Petltloner ﬁled tunely ob_]eehons 1:0 J udge McCarthy s R&R, thus the, Court must undertake de | |
novo review of the pet1t10n Petitioner asserts one main ela1m in lns habeas pe’uhon and in h.lS objec’uon
to Judge McCarthy’s R&R PGTJUOI‘LGI' asserts the merger doctrme isa recogmzable clau:n for both
habeas review and under the Ant1terro1sm and Effectwe Death Penalty Act of 1996 (“AEDPA”) In
summary, Petmoner asserts that the acts const1tut1ng kldnappmg Were sumlarly relied upon for the E
felon}' murder e0pv1et10n, requiring the merger of the two crimes apd the dismissal of the lesrser of the |
two cr'jmes. This Cou_rt, hewever, disagi;ees with Petiti(.)ner.’s confentioﬁs.

Background® o

Pe::itioner was convieted after a jury triel, inter alia, of two counts of Murder in the Second
Degree (Depraved Indifference and Felony Murder) and Kidnapping.in tlle First Degree. The predieate
for the Felony Murder collvictien was the kidnapping conviction. On the evening of September 3, 2007,
in Newburgh, New York, Petitioner and sevefal co—defendantsr reportedly physically beat their viclin},
Jeffrey Beary (“Beary™), dragged his severely beaten body a short distance away, Wrapped his entire
body in a blanket, placed him in the trunk of a car, and drove hlm approximately eighteen (18) miles
away to Poughkeepsie, New York, where he was domped in a creek and left to die. At his trial, the
prosecl:ltion proffered medical evidence to demonstrate Beary’s death was due to multiple blunt impact
trauma to the head and torso. The medical evidence also strongly supporicd a finding that Beary was
alive during the kidnapping: when dragged, wrapped in a blanl(et, placed in the back of the car,
transporl_ed upstate and then dumped. Of signjﬁcance,- medical evidence suggested Beary remained alive

for a significant amount of time after being badly beaten.

Petitioner appealed his conviction to the New York Supreme Court, Appellate Division, Second

?Evidence must be viewed in the light most favorable to the state. See e.g. Murden v. driuz, 497
F. 3d 178, 184 (2d Cir 2007) :
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. Judlc1a1 Department whrch aﬁirmed the judgement Pe0ple V. Bussery, 82 A D 3d 1002 (A D 2d Dept) _ -
Petltroner rarsed two contentlons lack of legal sufﬁcrency to estabhsh the charged crimes and merger

- He ergued that the e_vrdenee was laekmg to support the conv1et10ns and the faets supportmg the cnme of
kid'napp'mg merged‘ ih'accor'dance with the merger doctrhre nto the murder eharge. Icr'. Prorfrdihg the
merger doctrine was apphcable dlsmlssal of the kldnappmg charge was reqmred Id. The eourt rejected
Petltroner s arguments and afﬁrmed the convrctrons for kldnappmg in the ﬁrst degree felony murder
and depraved indifference murder. Id at 1002, Of rele_vance, the court concluded .the_ acts censtitﬁtiﬂg
the kidnapping were discrete aets..The court analyied that-the_physical reetraint of the vieti.rn, Whe was
alive pnor to the kldnappmg, was not a substantive part or element of the other charged crime, murder,
such that the crime of murder eould not have been committed wrthout such acts. Id. at 1003 (crtatron
omitted). Thus, concludrng the merger doctrine 1nappllceble to the case.

The New York Court of Appeals granted Petitioner leave to zrppea] the appellate court’s
determirration and in a decision, issued May 3, 2012, modified Petitioner’s judgrhent by reducing the
depraved indifference murder conviction to .Manslaughter in the Seeorrd Degree. People v. Bussey, 19
N.Y.3d 231(2012). The Court again rejected Petitioner’s contention concerning the merger doctrine,
finding the -acts constituting kidnapping were separate from the acts that led to the victim’s death. Ia’ at
238 (citations omitted). More precisely, the court deterrnine “the acts sﬁbseguent to the
beating—nameljr, the asportatron of the victim and his death during the asportation or prior to his

return—support the separate convictions of kidnapping in the first degree and felony murder.” /d

DISCUSSION

A. Merger Doctiine Claim
The merger doctrine was developed by the Ner;v York State courts and is “based on an aversion |
to prosecuting a defendant on a kidnapping charge in order to expose him to the heavier penalty thereby

made available, where the period of abduction was brief, the criminal enterprise in it entirety appeared
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as n;) moré than one offense > Vand the accn;lsed éﬁnduct lacks at geﬁuﬁie kldnappiﬁg ﬂavor Peéﬁe vr'
':Cassrdy, 40 N Y. 2d 763 765 (cﬁatlons or_mtted) Petmoner seeks to vacate hlS conv1ct1on for kldnappmg
on the ba51s of the merger doctrme |
It is_.we]l settled that federal hab_éas reliéf do_és not lie for state c§urt errors. Estelle v. ;Mc-Guire,
| 502 US 62; 67 (19_91).. Courts in this district havé heid that clairhs of violatioﬁs of New York’s merger
déctriﬁe afel ncﬁ 1-evie§s)able oﬁ é hébeés petitioﬁ. M&ckenzie .v. Portubndo, 208 F._Supp.' 2d 302, 322 |
(E.D.N.Y?20072) (holdillg that peﬁtioner's state law merger doctrine claim was not cogrﬁzablé claim for
Ihabeaé re\_liew)_; Dinsfé V. Superz'nrendént, No. 9: 03 Civ. 0780, 2007 WL 4002684? af., *12(NDNY. -
Nov. .1 5, 2007)(Petitioner’s claim that the stafe_ court misinterpreted fhe mel-‘ger docirine is purely a staic
court claim and not subj'éct té(habeas review); Aughtry v. Artus, No. 09 Civ.1026; 2011 WLl2421207, at
*S(W.D.N.X}. June 13, 261 1)(Petitioner’s claim that kidnapping charge should have been dismissed
uﬁder the merger doctrine is not properly before this court because it does not present a federal
constitutional issue). Accordingly, Petitioner’s objection under the mergex doctri;ne is without rﬁerit and
the claim must be dismissed. !
B.  AEDPA Applicability
To obtain habeas relicf, _.a petitioner must fully comply with the provision of the AEDPA. 28
U.S.C. § 2254. AEDPA requires that where a state court has adjudicated the merits of a petitioner's‘
federal claim, babeas corpus félief may only be granted on the state court's adjudication: where the
decision is .contrary to, or involved an uﬁeasonable application of, clearly established Federal law, as
determined by the Supreme Court of fhe Upited States; or resutied m a decision that was Eased on an
unreasonable determjnation of the facts in light of the e\}idence presented in the State court proceeding.
28 U.S.C. § 2254(d). The AEDPA furthe; provides that a federal court may only review claims provided

the petitioner has availed itself to all procedural review in state court. 28 US.C. § 2254(b).. A clatmis -

- Page 50f 7




- .' npe for federal re*ﬁew dhder A.]EDPA‘}drevided such elehm S rev1ew has beenexhaus‘r[ed See Jones V. -

| Vacca 126 F 3d 408 (2d C1r 1997) A claJm is deemed “exhausted” when its has been fa.tﬂy presented
in the state courts, which occurs When the eomts are appnsed of both the f_actual and legal bases for the
claimrand have e.nough infonnation torelert them to the. clehﬁ's 'f.ed'eral -nature Id. et 413' see aiso |
Chellel V. leler No. 04 Cw 1285, 2008 WL 3930556, at ¥4 (ED N Y. Aug 21 2008) (“A petmoner
must present the substance ofa habeas COrpus clalm to the state court, 1nclud1ng its federal
-con_stltutional rdimensmn, before a federel habeas court can consude;' i)

Petitioher aeeerts his merger elaij_n is suhj ect to federal habeas- heview under AEDPA. Such
contentien, however, is without merit. Sinee jthe mei'ger doctrihe is a creature developed by New Yerk
state courts (Smith v. West, 640 F.Supp. 2d 222, 234 1. 3 (WD.NY. 2009), any alleged violation doee

. ' ’ ’ 5
| not create a recognizable claim subject to review pdrsuant 10 AEDPA. See Mackenzie v. Portuondo,
208 F.Supp. 2d 302, 322 (E.D.N.Y. 2002).'Accordingly, petitiener's merger claim pursuant to the
AEDPA is notgsuhject to re.vi_ew by this court and must be denied.
! C. Legal Sufficiency

Ttis well settled, “that no person shall be made to euffer the onus of e criminal conviction except
upon sufficient prooi-—defined as evidence necessary fo convince a trier of fact beyond a reasonable
doubt of the existence of every eiement of the offense”. Jackson v. Virginia, 443 U.S. 307, 307 (.1 979)
citing In re Winship, 397 U.S. 358, 364 (1970). When a habeas petition challenges the sufficiency of .the
evidence fesulting in the state court conviction, the court must determine whether there was sufficient
evidence to justify a ratiohal trier of the facts to find guilt heyond a 1‘easonabie ddubt. Jackson v.
Virginia, 443 U.S. 307, 31213 (citation omitted). Such analysis requires the court to consider the
evidence in the light most favorable to the prosecution. See Johnsoﬁ v. Louisiana, 406 U.S. 356, 362

(1 972). Viewing the evidence in the hght most favorable to the prosecuhon Petitioner’s clalm of legal

msuﬂimency falls Thus, the claim must be demed
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o D or tﬁe_ fea;dﬁé Siate.d -ab.ove_:, éﬂér .cpndu;:ting de hovb reyiew,- t]:usCourt adopts Me{gisﬁafe -
' Jﬁdgé MéCarthy’sR&R m 1ts entlrety ' S.i.nr.iilarl-y, ali of Pcftitidneir’s remaih;'hg contentiqns 1ac:k‘ meﬂt. ,
‘.Thus’ -the Péﬁﬁ-on fo_r é wnt of ﬁabeés_ corpus i_s DISMiSSED. The C_iérk of Court is dirfacte(ii_ to-‘élosé

. this case.”

Dated: December 8,2016 SO ORDERED:
- White Plains, New York -

NELSON S. ROMAN
United States District Judge -
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