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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ELIAS MORALES,
Plaintiff, Case No. 13-CV-8191 (KMK)

-V- OPINION & ORDER

RELATED MANAGEMENT COMPANY, LP d/b/a
ARMORY APARTMENTS, et al.,

Defendants.

Appearances:

Elias Morales

White Plains, NY

Pro Se Plaintiff

Jennifer E. Blain, Esq.

Leigh A. Wasserstrom, Esq.

Peter M. Aronoff, Esg.

United States Attorney’s Office
Southern District of New York

New York, NY

Counsel for Defendants United States
Department of Housing and Urban Development
and Robin Bell

KENNETH M. KARAS, District Judge:

Plaintiff Elias Morales (“Plaintiff”) bringshis pro se Action against Robin Bell (“Bell”)
and the United States Department of Housing and Urban Development (“HUD”) (collectively,
the “Federal Defendants”), as well ad&®ed Management Company, LP, d/b/a Armory
Apartments, alleging various constitutional and statutory violations arising from his enrollment
in the HUD-Veterans Affairs Supportive Housing (“HUD-VASH") Program, and specifically the

rejection of Plaintiff’'s applicton for an apartment at Armory Plaza Senior Housing (“Armory

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/7:2013cv08191/420246/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/7:2013cv08191/420246/95/
https://dockets.justia.com/

Plaza”), an affordable housing complex in Whitains, NY. Before the Court is the Federal
Defendants’ Motion To Dismiss the Second Amed Complaint pursuant to Federal Rule of
Civil Procedure 12(b)(6).SeeNotice of Mot. To Dismiss (Dkt. No. 72).) For the following
reasons, the Federal Defendadsition To Dismiss is granted.

I. Background

A. Factual Background

The following facts are collected froRlaintiff's Second Amended Complaint,
opposition papers, and the documents attachedtthemnd are taken as true for the purpose of
resolving the istant Motion.

Plaintiff is a 68-year-old disabled VietmaNar veteran. (Second Am. Compl. (“SAC”) 4
(Dkt. No. 66).} He receives assistance from the HUDSHAProgram “for wartime veteran([s]
seeking [a]ssistance within the community and government agendié3? @n December 9,
2009, Plaintiff “passed by” Armory Plaza, which Pk#f describes as “senior citizen [S]ection 8

housing . . . , especially [for] handicap[ped] senior$d. §t 7-8.§ That same day, Plaintiff and

! Due to inconsistent paragraph numbers, any citations to the Second Amended
Complaint (and attached exhibits) are made to the ECF-generated numbers stamped on the top of
each page.

2“HUD-VASH is a collaborative program between HUD and VA [that] combines HUD
housing vouchers with VA supporéservices to help [v]etara who are homeless and their
families find and sustain permanent housifigprough public housing authorities . . . HUD
provides rental assistance vouchfor privately owned housing fae]eterans who are eligible
for VA health care services and are experiegt¢iomelessness. VA case managers may connect
these [v]eterans with support services such as health care, mental health treatment[,] and
substance use counseling to heknthin their recovery process anih their ability to maintain
housing in the community.” Homeless VetgsaU.S. Dep't of Veterans Affairs,
http://www.va.gov/homeless/hud-vasspglast visited Sept. 19, 2016).

3 Pages seven and eight of the Second Antk@denplaint are transposed in the version
of the document filed on ECF.



his wife first met Denise Velez (“Velez”), a member of the management team at Armory Plaza.
(Id. at 4, 7.} Plaintiff and his wife discussed “requinents for lateral transfer” with Velez, and
received a tour of the buildingnd one of its one-bedroom unitdd.j Armory Plaza’s interior
“was designed with ample roofor disabled individuals.” I(l. at 7.) More specifically, the one-
bedroom apartments “w[ere] appropriate[ly] desd . . . for individual[s] with spatial [and]
depth perceptual deficits and restrictive mobility[;] [tjhe equipment was within reach of the
disabled tenant[;] [and] [t]he entry, exifdihallway [was] designed for the senior with
neurological and physicaéstriction[s].” (d.)

Several weeks after his visRlaintiff completed an apightion for housing at Armory
Plaza and interviewed with Velezld(at 7, 9.) Velez informed Plaintiff that he and his wife
would be placed on the waiting listid(at 9.) Plaintiff told Véez that the Department of
Veterans Affairs and HUD “mandate” that vetesanot be placed on thiting list, but Velez
“appeared dismissive” of his statemend.)( Plaintiff and his wife later met Velez for a
“follow-up interview,” which Plaintiff describeas “grossly inconsistent with the initial
[iinterview.” (Id.) Velez asked both Plaintiff andshwife “where are you from?”Id.) Plaintiff
describes the question as “a sort of mixed cp@stion,” and questions whether the “underlying
reasoning” of the question “was that [a] mixed racial couple may not be admittield?’Vé¢lez
informed the couple that theyould be notified by mail if thir position on the waiting list
changed, and instructed them todea “letter of interest every quarter” to preserve their status.

(Id. at 9;see also idat 17.)

4 The Court notes that Denise Velez, thoumtially a named Party, was not included as
a named Defendant in Plaintiff's Second Amended Compla@dmpareAm. Compl. (Dkt. No.
6), with SAC.)



Plaintiff observed “several move-ins” by hite seniors and one Asian [senior]” during
the first two years Plaintiff and siwife spent on the waiting listld( at 9.§ Plaintiff
approached one “potential’ tenant” to ask whetlayone in the family [was in the] military,”
and was told no one in the family had a military backgrouiatl) (

Various materials attached to Plaintiffisrfgs indicate Plaintiff filed one or more
complaints with federal agencies alleging hogsliscrimination. First, on January 1, 2014,
Plaintiff filed a Housing Discrimination Complainith the Department of Veterans Affairs.
(SeePl.’s Resp. to Federal Defs.” Mot. To Digsi(“Pl.’s Opp’'n”) Ex. A (Dkt. No. 74).) The
Housing Discrimination Complaintages that Plaintiff received application rejection letter on
October 29, 2013.1d.) The Second Amended Complainiaahes a March 10, 2014 letter from
the U.S. Department of Justice Civil Rightss/iSion, Housing and Civil Enforcement Section.
(SeeSAC 18.) The letter is “in response tddiAtiff's] correspondence concerning [his]
complaint of . . . housing discrimination against . . . Armory Plazal) The letter informs
Plaintiff that based on the “information includiedhis] correspondence;it is unclear whether
[his] rights under the Fair Housing Act [had] been violated,” and difleintiff to file a
complaint with HUD “within a year” of when tHalleged discriminatory act occurred” if he

wished to continue to pursue his clainid.)

> At some point after being placed on the wgjtist, Plaintiff ontacted United States
congresswoman Nita Lowey to request asstgamth his continuedifficulties acquiring
housing at Armory Plaza. (SAC 9, 11.pwey responded on May 1P012, advising Plaintiff
that one of her subordinates had spokenRelated Management Colapy representative and
had been informed that “there ha[d] beenvacancies [for] the past two yearsld. @t 17.)
Lowey reminded Plaintiff to “conture sending in recertificationtters every six months” and to
keep in mind that “the wait time is currently two to three yearsl’) (
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B. Procedural Background

Plaintiff initiated this Action on Novembdi5, 2013. (Dkt. No. 2.) On December 17,
2013, the Honorable Loretta A. Preska issued an Order stating that Plaintiff had not satisfied
Federal Rule of Civil Procedure 8(a) and directitgintiff to file an amended complaint. (Order
To Amend (Dkt. No. 5).) Plaintiff subsequbntiled the Amended Complaint on December 26,
2013. (Dkt. No. 6.) The Federal Defendafiied a Motion To Dismiss the Amended
Complaint, which was fully submitted on March 17, 2015.

The Court issued an Opinion & Order (tl@@pinion”) on Decembe®, 2015, granting the
Federal Defendants’ Motion To 8miss and granting Plaintiféave to file a second amended
complaint. (Dkt. No. 57.) Plaintiff filed the Second Amended Complaint on December 21,
2015. (Dkt. No. 66.) Pursuant to a briefingpadule set by the Court in a January 8, 2016 memo
endorsement, (Dkt. No. 70), the Federal Ddfmnts filed a Motion To Dismiss the Second
Amended Complaint as against the Federal Badats (the “Motion”) and accompanying papers
on February 29, 2016, (Dkt. Nos. 72—73). Plaifiléd a memorandum in opposition to the
Motion on March 23, 2016, (Dkt. No. 74), amh April 14, 2016, the Federal Defendants
submitted a reply, (Dkt. No. 8%).

[I. Discussion

A. Standard of Review

“While a complaint attacked by a Rule 12(B))(otion to dismiss does not need detailed
factual allegations, a plaintiffgbligation to providehe grounds of his entitlement to relief

requires more than labels and conclusions, and a formulaic recitation of the elements of a cause

6 Plaintiff has filed a number of letters ohet documents with th@ourt since he filed
his opposition papers.SéeDkt. Nos. 78, 79, 82, 87.)
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of action will not do.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (citations, internal
guotation marks, and alterations omitted). buleRule 8 of the Federal Rules of Civil
Procedure “demands more than an unadortheddefendant-unlawfullydrmed-me accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it tenders naked
assertions devoid of further factual enhancemelat.{internal quotation marks and alterations
omitted). Instead, a complaint§]actual allegations must benough to raise a right to relief
above the speculative levelTwombly 550 U.S. at 555. Although “once a claim has been stated
adequately, it may be supported by showing any sketcts consistent with the allegations in the
complaint,”id. at 563, and a plaintiff must allege “onlgagh facts to state a claim to relief that
is plausible on its facejtl. at 570, if a plaintiff has not “nudddhis or her] claim[] across the
line from conceivable to plausibléne[] complaint must be dismissedy’; see also Igbal556
U.S. at 679 (“Determining whether a complaintestad plausible claim for relief will . . . be a
context-specific task that requires the revieywcourt to draw on its judicial experience and
common sense. But where the well-pleaded fetsot permit the court to infer more than the
mere possibility of misconduct, the complains laleged—nbut it has not ‘show[n]'—'that the
pleader is entitled to relief.” (citation omitte(§econd alteration in original) (quoting Fed. R.
Civ. P. 8(a)(2)))id. at 678-79 (“Rule 8 marks a notabledagenerous departure from the hyper-
technical, code-pleading regimeaprior era, but it does not wak the doors of discovery for a
plaintiff armed with nothingnore than conclusions.”).

“[W]hen ruling on a defendant’s motion to dissj a judge must accept as true all of the
factual allegations contained in the complairtrickson v. Pardyss51 U.S. 89, 94 (2007) (per
curiam);see alsdNielsen v. Rabin746 F.3d 58, 62 (2d Cir. 2014)if*addressing the sufficiency

of a complaint we accept as true all factual aliega . . . .” (internal quotation marks omitted));



Aegis Ins. Servs., Inc. v. 7 World Trade,G&7 F.3d 166, 176 (2d Cir. 2013) (“In reviewing a
dismissal pursuant to Rule 12(b)(6), we . . . pted factual allegations in the complaint as
true . . ..” (alteration and inteal quotation marks omitted)urther, “[flor the purpose of
resolving [a] motion to dismiss, the Court . . aw[s] all reasonable inferences in favor of the
plaintiff.” Daniel v. T & M Prot. Res., Inc992 F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014)
(citing Koch v. Christie’s Int'l PLC699 F.3d 141, 145 (2d Cir. 20)2)Additionally, “[i]n

ruling on a 12(b)(6) motion, . . . a court may constlercomplaint[,] . . any written instrument
attached to the complaint asexhibit[,] or any statements documents incorporated in it by
reference,” as well as “matters of which judianotice may be taken, and documents either in
plaintiffs’ possession or of whicplaintiffs had knowledge and relied on in bringing suit.”
Kalyanaram v. Am. Ass’'n of Univ. Peslsors at N.Y. Inst. of Tech., In¢42 F.3d 42, 44 n.1 (2d
Cir. 2014) (alteration and internal quotation marks omitteeR; also Leonard F. v. Isr. Disc.
Bank of N.Y,.199 F.3d 99, 107 (2d Cir. 1999) (“In adjudiog a Rule 12(b)(6) motion, a district
court must confine its considéi@n to facts stated on the fackthe complaint, in documents
appended to the complaint or incorporated incthraplaint by reference, and to matters of which
judicial notice may be taken.” (internal quotation marks omittédg)drix v. City of New York
No. 12-CV-5011, 2013 WL 6835168, at *2.(EN.Y. Dec. 20, 2013) (same).

Where, as here, a plaintiff proceeds protlse court must “construe[] [his complaint]
liberally and interpret([] [it}to raise the strongest argeants that [it] suggest[s].'Sykes v. Bank of
Am, 723 F.3d 399, 403 (2d Cir. 2013) (internal quotatinarks omitted). However, “the liberal
treatment afforded to pro se litigants doesex@mpt a pro se party from compliance with
relevant rules of procedairand substantive law.Bell v. Jende|l980 F. Supp. 2d 555, 559

(S.D.N.Y. 2013) (interrlaguotation marks omitted¥ee also Caidor v. Onondaga Gty17 F.3d



601, 605 (2d Cir. 2008) (“[P]ro se litigants generallg required to inform themselves regarding
procedural rules and to comply with therfitélics and internal quotation marks omitted)).

B. Analysis

1. Claims Adjudicated in the Court’s Prior Opinion

In its previous Opinion, th€ourt liberally consued Plaintiff's Amended Complaint to
raise the following claims: Jla procedural due process atai(2) a claim under the Fair
Housing Act of 1968, as amended by the Fair Housing Amendments Act of 1988, 42 U.S.C.
8 3601 et seq(the “FHA”); (3) a claim under the Admisstrative Procedures Act (the “APA");
and (4) aBivensclaim against Bell. See generallppinion & Order (“Opinion”) (Dkt. No. 57).)
The Court dismissed each claim, but did so autiprejudice, to allow Plaintiff to remedy the
deficiencies identified by th€ourt. After review of the &ond Amended Complaint, the Court
once again finds that, to the extent the above dzums are re-asserted by Plaintiff, they must
be dismissed.

a. Procedural Due Process Claim

The Second Amended Complaint asserts anclaider “the Due Process Clauses of the
Fifth and Fourteenth Amendments.” (SAC n)the prior Opinion, this Court dismissed
Plaintiff's procedural due poess claim on two grounds. FirBtaintiff failed to “adequately
allege[] that he was deprived of a protectedrgge” (Opinion 13.) Second, even if such a
protected interest existed, “Plaintiff [did] nedequately allege that the Federal Defendants

denied him due process.1d( at 16.)

" As the Court also concluded in its priori@pn, “[tlhere is no waiver of sovereign
immunity . . . as to Plaintiff’'s due processioh,” and, therefore, any due process claim for
money damages against HUD andgedl in her official capacity must be dismissed for lack of
subject matter jurisdiain. (Opinion 11-12.)



The Second Amended Complaint again fails snidy the denial of a protected property
interest. At the outset, as with the Amled Complaint, theegond Amended Complaint
complains of the denial dtlaintiff's application for apecific apartmentsee generall\sAC 7—
10), but the Court has already hébet Plaintiff does not havepsotected property interest in a
specific apartmentsgeOpinion 14—16¥. Thus, any procedural due process claim brought
related to Plaintiff’s inability to prage housing at Armory Plaza fails.

However, Plaintiff's allegationsan also be liberally consid to allege that he was
denied adequate case management semwiaasnection with hiseceipt of HUD-VASH
housing assistance. For example, Plaictiinplains that Bell did “not follow[] [the]
Department of Veterans Affs HUD-VASH Program Internal Qgrating Protocol.” (Pl.’s
Opp’n 1.) He alleges that sheesached protocol “by not respondifor five years to our request
for assistance.” Id. at 3.) He further contels that she “had a duty to all American Veterans in
her jurisdiction[,] [she] did natomply with her professional role[,] [s]he refused to assist in
emergency situation[s] or adwate according to the DepartmaftVeterans Affairs Benefit
contract[,] [and she had a] caisus disregard for veteran’s dieal issues [and] community
need[s].” (d.at 3—4.) Construing Plaiiff's Second Amended Complaint “liberally and

interpret[ing] [it] to raise the strongest arguntethat [it] suggest[s],Sykes723 F.3d at 403

8n the Opinion, the Court notedat “it is well establishethat Section 8 tenants have a
property interest in continuing to receive atmnce payments,” (Opinion 13 (alteration omitted)
(quotingJunior v. City of N.Y., Hous. Pres. & Dev. Coido. 12-CV-3846, 2013 WL 646464,
at *6 (S.D.N.Y. Jan. 18, 2013))), and advised Ritiithat, if his assistance payments were
terminated, he should so allegehis Second Amended Complaing.(at 13 n.4). Once again,
Plaintiff does not allege thatdhassistance payments were teated or that he was removed
from the Section 8 HUD-VASH Program. In fact, the Second Amended Complaint appears to
confirm that he remains a membege€SAC 4 (“Plaintiffis in the Department of Veteran
Affairs, [S]ection 8 HUD-VASH [P]rograf. . . .” (emphasis added)).)
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(internal quotation marks omitted), the Court wiinsider whether Plaintiff's allegations amount
to the denial of a property interest.

The Due Process Clause’s “procedural ¢cton of property is a safeguard of the
security of interests that a person hasady acquired in spiic benefits.” Bd. of Regents of
State Colls. v. Rot08 U.S. 564, 576 (1972). partantly, “[a] mere ‘uilateral expedction’ of
receiving a benefitis not . . . enough” to cremf@operty right in the benefit; rather, “a property
interest arises only where one has a ‘legitimate claim of entitlement’ to the beKefags v.
Wing, 404 F.3d 105, 113 (2d Cir. 2005) (quotiRgth 408 U.S. at 577). “In determining
whether a given benefits regime creates a ‘legitéxclaim of entitlemento such benefits, [the
Court] ask[s] whether the stdés and regulations governitige distribution of benefits
‘meaningfully channel officiatliscretion by mandating a defined administrative outcome.™
Barrows v. Burwell777 F.3d 106, 113 (2d Cir. 2015) (a#tton and some internal quotation
marks omitted) (quotingapps 404 F.3d at 113%xee also Ass’n of Proprietary Colls. v.
Duncan 107 F. Supp. 3d 332, 347 (S.D.N.Y. 2015) (same).

The Court assumes that Plaintiff's mentafra “Department of Veterans Affairs HUD-
VASH Program Internal Operating Protocol” is actually a reference to the HUD Notice (the
“Notice”) entitled “Setion 8 Housing Choice Vouchers: Revised Implementation of the HUD-
VA Supportive Housing Program.See77 Fed. Reg. 17,086 (Mar. 23, 2012) (“Notice”). The
Notice “establishes the policies and procedureshi® administration denant-based Section 8
Housing Choice Voucher . . . rental asance under the [HUD-VASH] programl. The
Court thus looks here to determine whethairRiff has a legitimate claim of entitlement to
services through the HUD-VASH program beyonataéassistance. The Notice lists “Case

Management Requirements,” which include respmlises for participaing VA Medical Center
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(“VAMC”) supportive service sites and CommunBased Outpatient Clinics (“CBOC”)d.

8 2(h). Such responsibilitiesalude “identifying the social seice and medical needs of HUD-
VASH patrticipants and proding, or ensuring the provan of, regular ongoing case
management, outpatient health services, hosmatadin, and other supporéservices as needed
throughout the veterans’ participation periodid:

Relevant language throughout the Notioewever, indicates that case management
services are not an automagiatittement for any veteran who qualifies for housing assistance
through the HUD-VASH program.ntleed, the Notice alludes teetpossibility of “VAMC or
CBOC determin[ing] that the participant family no longer requires case management,” and
makes clear that such a determination “isgrounds for termination of assistancéd:; cf.

8 2(g)(4) (“If the family no longer requiressamanagement, there are no portability
restrictions.”). And as noted above, VAMBG&RCBOC are to “ensur[e] the provision of” the
services as neededhroughout the veteranparticipation period,id. 8 2(h) (emphasis added),
indicating discretionary pwision of the service’.Thus, “the administrative scheme,” with
respect to case management services, “doegequire a certain outcome, but melyhorizes
particular actions and remedies,” and, as stddgs not create ‘entéments’ that receive
constitutional protection under the [Due Process Clausgaled v. Seale832 F.3d 51, 56 (2d
Cir. 2003);see also Town of Castle Rock v. Gonz&lds U.S. 748, 756 (2005) (“[A] benefit is
not a protected entitlement if government officials may grant or deny it in their discretion.”);

Furlong v. Shalalal56 F.3d 384, 394 (2d Cir. 1998) (“[W]harbenefit is denied, and that

% It bears mentioning that the Notice delses the case management services as “a
condition of receiving'tental assistanceSeeNotice § 2(h).
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action results from an exercise of official distton, entitlement to thieenefit occurs only when
official discretion is so narrowlgonfined as virtually to guaranteenferral of thebenefit.”).
Moreover, even if Plaintiff di have a property right in the provision of case management
services, he does not allege tBatl, or anyone else, determinedtine no longer required such
services and denied Plaintiff the services inrtbatirety. Rather, Plaiifit only alleges, vaguely,
that Bell was generally derelizt her (unspecified) dutiesSée, e.gPl.’s Opp’n 3 (alleging that
Bell “had a duty to all American Veterans” buesldid not comply witther professional role”);
id. at 4 (alleging that Bell exhitad “[c]Jonscious disregard for texan’s medical issues|,] [and]
[clommunity need[s]”).) Indeed, the notesao2013 call between Bell and Plaintiff, attached by
Plaintiff to the Second Amended Complaint, oate that Plaintiff had been meeting quarterly
with someone involved in Plaintiff’'s case managemeae$AC 21-22 (noting that “Ms.
Danko” would “continue to meet with [Plaiffliquarterly and will cotinue discussion of
graduation at each visitycluding what case managemeetvices he thinks he neédsmphasis
added))), and that his HUD-VASEhse management servicedgast at that time, hatbt been
terminated, gee id.at 22 (Plaintiff was “told that [BB and Ms. Danko will also continue
discussion of his graduation anthy make a determinatiahat there are no other HUD-VASH

case management services from which he could benefit” (emphasis adtédljinately,

19 The Court notes that Plaintiff doaet offer any allegations as to asgecific
assistancehat he needed, but which was deniedbil or others at HUD. To the extent
Plaintiff's allegation that Bell did “not respond]] for five years to our request for assistance,”
(Pl.’s Opp’n 3), can be interpted as a reference to BelMirgy not taken action to address
Plaintiff's position on the Armory Plaza wang list, Plaintiff hasiot explained what HUD
regulation required Bell to ds Indeed, it is thewner of the property, not HUD, that “is
responsible for screening andes#ion of the family to occupy the owner’s unit” and “for
screening of families on the basis of themaecy histories.” 24 C.F.R. § 982.307(a)(2)—(3).
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Plaintiff has not adequately alleged the deafa property rightad his due process claim
against the Federal Defendants is dismis$ed.
b. FHA Claim

Plaintiff again invokes the FHA ant$ implementing regulations.S€eSAC 2.) The
Court previously held that the FHA—which, ang other things, prohits discrimination in
housing sales and rentate€Opinion 19-20)—“provides no exme or implied right of action
against HUD or its officers,’id. at 20). Plaintiff attempts tovercome this hurdle by relying on
Westchester v. United States Department of Housing & Urban Develqpfvi8ri.3d 412 (2d
Cir. 2015). BeePl.’s Opp’'n 3.) But the &ond Circuit’'s decision iWwestchestedid not
address the issue of a private right of actioneurtide FHA. Rather, the principal issue was
whether HUD'’s rejection of theoanty’s fair housing strategy was an act “committed to agency
discretion by law” and thus unreviewable under the AMestchester778 F.3d at 416 (internal
guotation marks omitted). Because Plaintiffimat assert an FHA claim against HUD or its
officials, Plaintiff's FHA clam—to the extent it is brought aipst the Federal Defendants—is
dismissed.

c. BivensClaim

Plaintiff once more attempts to assert claagainst Bell in heindividual capacity. $ee,
e.g, SAC 4 (“[P]laintiff seeks recovery fromdhassets of the employee as opposed to the
assets . . . of the United States.”); Pl.’s Opp(tiPlaintiff [has] adequately pled [his] claims for

relief against . . . Bell[] in her individual capacity. .”).) In the pevious Opinion, the Court

11 Once more, the Court need not decide whetigsome courts have held, “the denial
of HUD-VASH benefits is within the purviewf the Secretary of Veterans Affairs under 38
U.S.C. 8§ 511(a) . . . [and tHudistrict courts . . . lack jisdiction to adjudicate claims
challenging the denial of benisfunder the HUD-VASH program.{Opinion 13 n.4 (alterations
and internal quotation marks omitted).)
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dismissed Plaintiff Bivensclaims because Plaintiff failed “adequately allege[] that Bell
violated his constitutical rights.” (Opinion 25-26'% Plaintiff's Second Amended Complaint
fails for the same reason, as nafi¢he allegations regarding Belltonduct rises tthe level of
a constitutional violation.

Although “aBivensaction alleging a viol#on of the Due Process Clause of the Fifth
Amendment may be appropriate in some contel®)’l.C. v. Meyer510 U.S. 471, 484 n.9
(1994), as discussed above, Pléitas failed to adequately allegeviolation of his procedural
due process rights based on Belllegéd failures to ensure adequate case management services.
To the extent Plaintiff pursuesBavensclaim against Bell based on some form of discrimination,
the Second Amended Complaint is berefaioy non-conclusory allegations indicating
discriminatory motivation for any aots (or inaction) taken by BellC{. SAC 13 (referring,
without elaboration, to “Bell[’'sVicious discriminatory conduct”Pl.’s Opp’n 6 (baldly alleging
that Bell's note regarding her call with Plaintii$ indicative of discrimmation against Plaintiff[]
because of Plaintiff's race . . . [and] is meralgover-up for discrimination”).) Such conclusory
statements are insufficient to statplausible discrimination claim undéwombly See, e.g.
Majeed v. ADF CosNo. 11-CV-5459, 2013 WL 654416,*at (E.D.N.Y. Feb. 20, 2013)
(dismissing discrimination claims where, “absany non-conclusory factual allegations from
which it may be reasonably inferred thdid} defendant’s actions were motivated by
discriminatory animus,” the plaintiff failed tonove [the] complaint ‘across the line from
conceivable to plausible™ (quotinbwombly 550 U.S. at 570))Villiams v. CalderoniNo. 11-

CV-3020, 2012 WL 691832, at *7 (S.D.N.Y. Mar.2012) (holding that “claims that [the

12The Court also expressed skepticitrat a private right of action undBivenswould
even be appropriate against Belbe€Opinion 24-25.)
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plaintiff] ‘was singled out because of his ra@d ‘subject to raciand housing discrimination
at least in part[] because osdriminatory animus,’ . . . [wet insufficient to state a claim
under . . Twomblyandlgbal” (citation omitted));Horne v. Buffalo Police Benevolent AsdVo.
07-CV-781, 2010 WL 2178813, at *6 (W.D.N.¥ay 28, 2010) (“A plaintiff alleging
racial . . . discrimination must do more than recaclusory allegations.” Finally, Plaintiff's
contentions that Bell did notka accurate notes of her conveima with Plaintiff, violating
“The Legal Mandate for Clinical DocumentationNew York State,” and that she “delegated
professional duties to an unauthorized persowiolation of “[8] 6509 of Article 130 of
Education Law and . . . Part 29 of the Rules of the Board of Regesas3SAC 5-6), plainly do
not allege constitutional violations. Because Riffihas not plausibly alleged that Bell violated
any of his constitutional rights, amjvensclaim against Bell must be dismisséd.
d. APA

As with Plaintiffs Amended Complaint, ¢hCourt construes Plaintiff's Second Amended
Complaint as raising a claim under the APRaintiff's initial APA claim was dismissed
because “Plaintiff [did] not complain of a spiciagency action.” (Opinion 22.) The Court
liberally construed Plaintiff's Amended Complato allege that Belldid not ‘follow the HUD-
VASH protocol,” and/oHUD failed to investigate Plaintif§ claim of discrimination.” Ifl. at 22
(alterations and citation omitted).) The claiware dismissed because Plaintiff did not allege

“what procedures Bell failed to follow,” and, ang other things, Plairitidid not “allege[] that

13 As the Court held in the prior Opinion, ‘ftthe extent that Plaintiff alleges that Bell
failed to properly investigate $iHousing Discrimination Complaint, ‘it is well-settled that a
plaintiff has no constitutional right to an inwigstion of any sort by government officials.”
(Opinion 26 (alterations and citation omitted) (quotihgnt v. DelvecchipNo. 10-CV-686,
2010 WL 2948573, at *5 (N.D.N. July 1, 2010)).)
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the Secretary failed to answer his Housingddimination Complaint in accordance with the
procedure” for doing so.ld. at 22—-23.)

Plaintiff once more fails to allege that tBecretary did not properly answer his Housing
Discrimination Complaint and so any APA claim on that basis is dismissed. Plaintiff's filings do
attempt to allege certain deficiencies in Betimduct, discussed earli@ the context of the
Court’s procedural due process analysis. Intsibaintiff alleges that Bell failed to follow
HUD-VASH protocol when she didot provide certain unspecifiegsistance both to him and to
veterans more generally. (Pl.’s Opp’n 3—4.) vAith the earlier iteratioof this claim, however,
Plaintiff still fails to complain of a specific agcy action. “Agency action” is “the whole or a
part of an agency rule, order, license, sanctidigfyer the equivalendr denial thereof, or
failure to act.” 5 U.S.C. 8§ 551(13ee also Lujan v. Nat'| Wildlife Federatiof97 U.S. 871,

882 (1990) (same). “[W]hen a plaintiff challengesagiency’s failure to act,” as Plaintiff does
here, “the challenge i®eviewable under the APA ‘only where a plaintiff asserts that an agency
failed to take aliscreteagency action that it iequiredto take.” Sharkey v. Quarantillo41
F.3d 75, 89 n.13 (2d Cir. 2008) (quotiNgrton v. S. Utah Wilderness Allianég2 U.S. 55, 65
(2004)). But Plaintiff does not allege wlthscrete action Bell (or any HUD official) was
required to take but did noMoreover, as explained abqu@UD-VASH regulations merely
require that case management services be prbVadeneeded,” (Notice &(h)), and “no review
of agency inaction is available when itéemmitted to agency discretion by lawSeabrook v.
Obama No. 14-CV-4431, 2015 WL 4635617, at *3 (DY. Aug. 4, 2015) (some internal
guotation marks omitted) (quotiigat. Res. Defense Council v. Johnst#il F.3d 164, 171 (2d
Cir. 2006)). Because Plaintiff does not chadje any reviewable “agency action,” his APA

claim is dismissed.
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2. Discrimination Claims

Plaintiff's Second Amended Complaint candmmstrued to raise new discrimination
claims not previously considered by the Courhe Second Amended Complaint refers to a host
of statutes and regulationecluding the 1866 Civil Rights A¢42 U.S.C. § 1981), 42 U.S.C.
1437f (governing Section 8 assistance) and ismpanying regulations, the Americans with
Disabilities Act, 8 504 of thRehabilitation Act, and “stateaw against discrimination.” See
SAC 1-2.) The Court notes that Plaintiff does$ expressly state which claims, if any, are
brought against the Federal Defendants, as oppgodRelated Management. It appears that the
discrimination-related claims ebrought against Related Managmt, based on the actions of
Velez. See, e.gPl.’s Opp’n 1 (“Plaintiff adequately @dl [his] claims . . . against Defendant
Robin Bell . . . for violation of not followig Department of Veterans Affairs HUD-VASH
Program Internal Operating Protocol[tfjJdaRelated Management Company . . . for
discrimination [u]nder the Fair Housing Act.”)lih any event, to the extent the claims can be
construed as being raisedaast the Federal Defendantisey must be dismissed.

Setting aside the issue of whether the Fedgeendants are even subject to suit under
any of the statutory bases invokede, e.g.Cellular Phone Taskforce v. FC@17 F.3d 72, 73
(2d Cir. 2000) (“Title Il ofthe ADA is not applicable to the federal governmeniMariow v.

U.S. Dep'’t of Edu¢.820 F.2d 581, 583 (2d Cir. 1987) (althbuay private right of action may
exist under the Rehabilitation Act where “theeagy consciously and expressly abdicated its
enforcement duties, . . . us[ed]pnoper procedures for approving funded

programs, . . . acquiesced or actively participatatiscriminatory practices, . .. or ... wrongly
refused to pursue further action when efftotachieve voluntary compliance have failed,” no

private right of action exists whea plaintiff merely seeks “rewieof an agency’s finding of no
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discrimination” (internal quotation marks omittedjgrag v. United State$87 F. Supp. 2d 436,
471 (E.D.N.Y. 2008) (“Section 1981 clairds not lie against federal actors.Bennett v. N.Y.C.
Hous. Auth.248 F. Supp. 2d 166, 171 (E.D.N.Y. 2002) (t{@re is no implied private right of
action in favor of plaintiffs seking declaratory and injunctivdie against a funding agency
under [8] 504 based on a claim that the agency has not adopted enforcement mechanisms over
and above those already in place.”), there are absolutely no non-conclusory allegations in the
Second Amended Complaint or Plaintiff's oppias papers indicating any discriminatory
actions taken by HUD or any HUDOfwial, including Bell. AlthoughPlaintiff refers to Bell's
“vicious discriminatory conduct,” (SAC 13), anltleges that the copy of Bis notes attached to
the Second Amended Complaint “is indicative afodimination against Plaiiff, . . . [and] is

merely a cover-up for discrimination,” (PIGpp’n 6), Plaintiff provides no facts to support
those conclusory allegations. Plaintiff does not offer any oietasory allegations about any
HUD failures at the department-levelated to discriminatory practices of Related Management
or other Section 8 owners or public housing aritles, nor does Pldiiff provide allegations
challenging any allegedly discrimatory practices of HUD.Qf. SAC 14 (stating without any
context or elaboration that damages should Bedban, inter alia, “evidenad . . . [r]efusal to
prevent or eliminate discriminat” and “[c]onscious disregard féair housing rights”).) Any
discrimination claims against the Federal Defendants therefore are disn8eseda.g Gordon

v. First Franklin Fin. Corp, No. 15-CV-775, 2016 WL 792412, 1 (E.D.N.Y. Feb. 29, 2016)
(“[The] [p]laintiff's conclusoryallegations of discrimination amesufficient to state a plausible
claim under . . . the FHA . . . ."Bilal v. Westchester Cmty. CoINo. 13-CV-3161, 2014 WL
2881217, at *5 (S.D.N.Y. June 25, 2014) (“Regasdlef whether . . . the [complaint is

construed as] alleging causes of action forrdisaation under [§] 1983, the Civil Rights Act,
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the Americans with Disabilities Act, the Individuals with Disabilities Education Act, or the
Rehabilitation Act, any cause of action based on discrimination requires some factual allegations
rendering plausible the conclusion that [the] [d]efendants’ conduct was motivated by [the]
[pllaintiff’s membership in a protected class.”); Johnson v. City of N.Y., 669 F. Supp. 2d 444,
450 (S.D.N.Y. 2009) (explaining that “[c]onclusory allegations of racially motivated animus are
insufficient,” under § 1981 and dismissing claim where the plaintiff “ple[d] no facts giving rise
to any inference of racially discriminatory intent” (internal quotation marks omitted)).
I11. Conclusion

Accordingly, Federal Defendants’ Motion To Dismiss the Second Amended Complaint is

granted in its entirety, and Plaintiff’s claims against the Federal Defendants are dismissed with

prejudice.'® The Clerk of Court is respectfully directed to terminate the pending Motion. (Dkt.

No. 72.)
SO ORDERED.
Dated: Septembeﬂiq‘ , 2016
White Plains, New York W

K
ITED STATES DISTRICT JUDGE

' The Court dismisses the claims with prejudice, as Plaintiff already had a second bite at
the apple with his Second Amended Complaint. See Denny v. Barber, 576 F.2d 465, 471 (2d
Cir. 1978) (holding that the plaintiff was not entitled to “a third go-around™); Melvin v. Cty. of
Westchester, No. 14-CV-2995, 2016 WL 1254394, at *24 n.19 (S.D.N.Y. Mar. 29, 2016)
(granting motion to dismiss with prejudice where “[the] [p]laintiff has already had two bites at
the apple, and they have proven fruitless™ (alteration and internal quotation marks omitted));
Anthony v. Brockway, No. 15-CV-451, 2015 WL 5773402, at *3 (N.D.N.Y. Sept. 30, 2015)
(dismissing amended complaint with prejudice where the “[p]laintiff has already been given one
opportunity to amend his complaint . . . , and there is nothing in his second amended complaint
suggesting that [he] could do better given another opportunity”).
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