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KENNETH M. KARAS, District Judge:
Plaintiff William Ratajack (“Plaintiff”),a former member of the Brewster Fire

Department, Inc. of the Brewst8outheast Joint Fire Districh@ “Department”), brings this

action against the Department, Donald Good{#@oodwin”), Philip McMurray (“McMurray”),
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Albert Jacobs (“Jacobs”), tigrewster-Southeast Joint Firedict (the “District”), John
Klosowski (“Klosowski”), MartinMiller (“Miller”), and Steven Miler (“Steven”) (collectively,
“Defendants”), asserting clainag defamation and violation of $irights to due process and free
speech. Defendants have moved for summatgment on each causeatftion, and Plaintiff
has moved for summary judgment on his procediueal process claim. For the reasons to
follow, Plaintiff is entitled to summary judgent on his procedural due process claim, and
Defendants’ Motion is granted with respezPlaintiff's FirstAmendment retaliation,
defamation, and substantive due process claims.
|. Background

A. Facts

The following facts are taken from Defendantocal Rule 56.1 statement in support of
summary judgment, Plaintiff's sponse, Plaintiff's statemeat additional facts creating a
material dispute; Plaintiff's Local Rule 56sfatement in support of his motion for partial
summary judgment, Defendantssmmnse, Defendants’ counter statement of facts, and other
documents in the record. The facts as deschieémv are not in dispute, except to the extent
indicated.

1. The Department, The Disiti and Plaintiffs History There

Plaintiff is self-employed as the owner@dutheast Mechanical Corp., a company in the
business of installing commercial heating and flung systems. (Defs.’ Rule 56.1 Statement of
Material Facts (“Defs.’ 56.1") 11 1-2 (Dkt.oN40); Pl.’s Resp. to Defs.’ Local Rule 56.1
Statement (“Pl.’s 56.1") 19 1-2 (Dkt. No. 48)Jn) 1999, Plaintiff became a member of the
Department, and, after a probationary period, mvade Lieutenant and was then promoted by

the Fire Chief to Captain.SéeDefs.’ 56.1 | 3—4; Pl.’s 56.1 {1 3—4; Att'y Decl. (“Massucci



Decl.”) Ex. C (“Pl.’s Dep. Tr.”)16-18 (Dkt. No. 38).) Additionafl Plaintiff was elected by the
members of the Department to Second Assisténef and, in 2012, to First Assistant Chief.
(SeeDefs.’ 56.1 | 4; Pl.’'s 56.1 4; Pl.’s Dep. Tr. 16-18.Plaintiff had earlier served as captain.
(SeeDefs.’ 56.1 1 13; Pl.’s 56.1 § 13.) He ggmd that position, however, over concerns
relating to how the Fire Department wasrgemanaged, including that certain members were
not attending calls, such as members MatMiller (“Michael”), Steven, and Paul
DeBartolomeo (“DeBartolomeo”). (Defs.’ 56.1 1 12-13; Pl.’s 56.1 {1 12-13.) Michael and
Steven are brothers, and their father, Mjlisralso a member of the DepartmeBedDefs.’
56.1 1 8; Pl.’'s 56.1 1 8; Massucci Decl. Ex(“Miller Dep. Tr.”) 13-14.) All three are
Caucasian, but Miller also has two mixexte, African-American children. (Defs.’ 56.1 1 9—
10; Pl.’s 56.1 111 9-10; Miller Depr. 14.) Arguably consistemtith Plaintiff's concerns over
Steven’s, Michael’s, and other&sponsiveness, the Departmenthe District in 2013 hired
paid EMS workers to cover daytime calls durihg week due to concerns over an insufficient
number of Fire Department members choosingespond to calls. (Defs.’ 56.1 § 17; Pl.’s 56.1
117}

This case involves two distinct but relatediteas: the District and the Department. The
District was and is a politicaubdivision of the State of New ¥lo (Pl.’'s FRCP 56.1 Statement
of Material Facts Not in Dispute (“Pl.’'s &3®56.1") 1 14 (Dkt. No. 53); Resp. to Pl.'s FRCP

56.1 Statement of Material Facts Not in Disparel Counter Statement of Facts (“Defs.’ Cross

!plaintiff testified that héwad concerns with Michael's, Steven’s, and DeBartolomeo’s
participation in calls,9eePl.’s Dep. Tr. 21-22), but, accordingtis testimony, Plaintiff did not
speak with Michael about these concerssg(id.at 27). Additionally, and arguably relevant to
the relationship between Plaintiff and the Miieboth Plaintiff and Miller testified that
Plaintiff's wife had sex with Michaelsgeid. at 27; Miller Dep. Tr52-53), although Plaintiff
objects to the admissibility of testimony on the grounds that Plaintiff and Miller did not have
personal knowledge of this facseePl.’s 56.1 | 5).
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56.1") 14 (Dkt. No. 56).) Formed under N&wrk state law and required to operate in
compliance with such law, the District has @uthority to tax, orgaze, and operate fire
companies within the District. (Pl.'s G956.1 {{ 15-16; Defs.’ Cross. 56.1 1 15-16.) The
Department is one such fire company. The Cassmaner of the District sees a term of five
years, and Klosowski is currentily his fourth term and sixtedmyear as CommissionerSde
Defs.’ 56.1 1 81; Pl.’s 56.1 { 81; Massucci Decl. E{Klosowski Aff.”) § 2.) In contrast, the
Fire Department has a chief, first assistant claief, a second assistant chief, who are elected by
the membership and can serve two termsnaf year each. (Defs.’ 56.1 1 73—-74; Pl.’'s 56.1
19 73-74.) The chief of the Department appoietstdinants, with advice from the assistant
chiefs. (Defs.” 56.1 1 95; Pl.'s 56.1  95.) In 20Rill Rieg (“Rieg”) was elected chief, and
was a member of the Department Board of Diredtiwes “Board of Directors”) at the same time.
(Defs.’ 56.1 § 75; Pl.’s 56.1  75; Pl.’s Cross 56.1 § 5; Defs.” Cross 56.1 1 5.) Additionally,
sometime around mid-July to mid-August 201808win, the Vice President of the Board of
Directors, served as the acting president efBbard of Directors(Defs.’ 56.1 §{ 90-91; Pl.’s
56.1 11 90-91; Pl.’s Cross 56.1 11 6—7; Defsos€156.1 {1 6—7.) Jacobs—who would vote to
expel Plaintiff from the Department—wasather member, as was McMurray, who has been
with the Department for 25 years. (Defs6.1 1 94; Pl.’s 56.1 { 94; Pl.’s Cross 56.1 1 8-9;
Defs.” Cross 56.1 1 8-9.)

The Department is governed in part by taddylaws approved by the Board of Fire
Commissioners (the “Boamf Commissioners”). SeeMassucci Decl. Ex. L (“Bylaws”)see
alsoPl.’s Cross 56.1 § 17; Defs.” Cross 56.1 | IIhg bylaws provide how membership in the
Department may end, including for cause, and redqhaeany member be notified of the charges

brought against him or herSéePl.’s Cross 56.1 1 18-21, 58-59; Defs.” Cross 56.1 { 18-21,



58-59.) Article 12 of thosBylaws, in part, reads:
Section 1

The Board of Directors may remove a member from the rolls of the department,
upon due notice via a registered letteonfr the recording ecretary, for the
following reasons:

*kk

d) For conduct unbecoming an officer, firgiiter, or detrimental to the best
interests of the department

*k%

Section 2

Any member may be expelled from thepdement or penalized for misconduct as
determined by the Board of Directorspdh written request, such member will be
entitled to a hearing, whereupon argurseahd evidence may be presented in
his/her defense. Upon receipt of his/heitten request[,] he/shie entitled to be
furnished with a written copy of the chargegminst him. He/she shall receive those
written charges at least one week priorthe regular or special meeting before
which his case is to beshrd. All expulsions and removals, except as provided for
by state law, shall be by a majority votade by ballot by the Board of Directors.

(Bylaws Art. 12.)

2. The July Incident

On July 11, 2013, when he was First Assis@mief, Plaintiff marched in the Mahopac
parade dressed in uniformSdeDefs.’ 56.1 1 19-20; Pl.’'s 56.1 1 19-20; Defs.” Counter
Statement of Facts (“Defs.” Counter Crgss6.1 1 2—3 (Dkt. No. 56); Massucci Decl. Ex. M
(“Aug. 15 Letter”).¥ Plaintiff had George Hill (“Hill"), another member of the Fire Department,

drive him to the parade, andaititiff drank beer biere, during, and after the parade at the

2 In a few places, there are allusions ® ithcident as having occurred on July &g
Defs.” 56.1 1 18; Pl.’s Dep. Tr. 90 (“Q. Qnly 17th of 2013, was the fire department
participating in a parade? A. Yes.”)); howeverppears that July 11, 2013 is the correct date,
(seeAug. 15 Letter 1).



firehouse. (Defs.’ 56.1 1 21-22; Pl.’s 56.1 1 21225 Dep. Tr. 97.) That evening, after
returning from the parade, while at the fireholajntiff claims to have seen some members
who did not participate in the parade in a vehiolthe parking lot(Defs.”’ 56.1 § 23; Pl.’s 56.1
1 23;see alsdefs.” Counter Cross 56.1 { 5Plaintiff recognized Steven in the passenger seat
of the vehicle, which Plaintiff believed beloryj® DeBartolomeo. (Defs.’ 56.1 1 24-25; Pl.’s
56.1 11 24—25see alsdefs.” Counter Cross 56.1 {1 5—-&\jter seeing these non-participating
members, Plaintiff testified that he spoke withl HRobert Burns, and D@ O’Hara (“O’Hara”).
(Defs.” 56.1 1 26; Pl.’s 56.1 1 26.) In so doingz@ding to Plaintiffhe referred to the non-
participating members, includingree of the people in the car, ‘@spiece of shit” and “a bunch
of niggers,” and further used some “gao@urse words,” (Pl.’s 56.1 {{ 27-28), although
Defendants claim that Plaintiff used these words to refer to Steven, (Defs.’ 56.1 1 27-28), or the
Millers more generally,seeDefs.” Counter Cross 56.1 § 8).

According to Defendants, Plaintiff then proceeded downstairs with McMurray, and
continued the angry exchange with McMurraytloa front steps of the firehouse, (Defs.’ 56.1
1 29 (citing Pl.’s Dep. Tr. 107-08; Massucci Decl. Ex. | (“Aug. 14 Me€fing 88-91)), which

Plaintiff disputes, §eePl.’s 56.1 1 29 (citing PI.’s Dep. Tr. 107-08; 11#)\Vhile on the front

3 Here and elsewhere, Plaintiff takes issuith Defendants’ reliance on Exhibit I,
objecting here that “Defendantskhibit | is purportedo be a transcripgtf a meeting held on
August 14, 2013 by the Board of Directordlué Brewster Fire Department and the
Commissioners of the Brewster-Southeast Joint Fire District, tratdthe ‘transcript’ has not
been verified by any witness or the court moas to its completeness or accuracy, and
numerous pages are missing.” (Pl.’s 56.1 1 2wever, the Exhibit plainly includes a
certificate from the court reportendicating that “the proceedinget forth within the transcript
[are] a true record of the proceedings.” (Alig.Meeting Tr. 121.) Acadingly, as a certified
copy of a public record, it is Beauthenticating and admissible guant to Fed. R. Evid. 902(4).
SeeFed. R. Evid. 902(4kee alsdall v. A.O. Smith Corp451 F.3d 66, 71 (2d Cir. 2006) (“The
original transcript, which includea certification by the court reper, is self-authenticating.”
(citing Fed. R. Evid. 902(4))Moran v. Livingston—F. Supp. 3d—, 2016 WL 93402, at *4
(W.D.N.Y. Jan. 7, 2016) (“Affixed tthe transcript of [the] [pdlintiff’'s deposition testimony is a
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steps of the firehouse, Plaintiffstified that he spoke in adpsionate” manner with a “raised”
voice and was “angry” and “animated.” (Defs.’ 5§.30; Pl.’s 56.1 § 30.) The Parties dispute,
however, whether Plaintiff continued to use the word “nigger” while outside the firehouse.
(CompareDefs.’ 56.1 1 32 (“Mr. Ratajack continueddorse and use racislurs including the
word ‘nigger’ while speaking in a raised, passite, animated[,] and angry voice while on the
front steps of the firehouse(titing Massucci Decl. Ex. K MicMurray Aff.”); Aug. 14 Meeting
Tr. 11-16, 23-26, 55-57, 90-9&)ith Pl.’s 56.1 | 32 (“Deny that ‘&®ajack continued to curse
and use racial slurs including the wordgger’ while speaking on the front steps of the
firehouse.” (emphasis omitted) (rig Pl.’s Dep. Tr. 117-21, 124)).)

Indeed, Defendants indicate that McMurragpad Ratajack on the shoulder after he
screamed “nigger,” and reminded Plaintiff thatwees in uniform and could not scream racial
slurs in public, to which Plairffiresponded that he could say war he wanted, before again
yelling “niggers” and referring to Mexicams a derogatory maner, (Defs.’ 56.1 | 45-47
(citing, inter alia, Aug. 14 Meeting Tr. 93-94, 96—-99; McMurray Afge alsdvicMurray Aff.
19 14-16; Aug. 14 Meeting Tr. 93—-94), agsertion Plaintiff deniesséePl.’s 56.1 {{ 45-47
(citing Pl.’s Dep. Tr. 119-21, 124)According to Defendant®laintiff continued to yell
“niggers” while pointing at the vehicle in whiSteven was a passeng@efs.’ 56.1 I 48 (citing
Aug. 14 Meeting Tr. 95; McMurray Af), which Plaintiff disputes,seePl.’s 56.1 { 48 (citing
Pl.’s Dep. Tr. 120-21, 124; Miller Depr. 11)). The Parties agrdewever, that at no time did

Plaintiff see Steven exit the vehicle in the pagkiot, nor did Plaintifsee Steven or any other

notarized statement by the Court Reporter . . . gergjfthat the transcriptonstitutes a true and
accurate and complete transcript of the testiyh. . . . Because this notarized statement
authenticates the document in accordance with Federal Rule of Evidence 902, the [c]ourt will
consider [the] [p]laintiff[']s deposition testimony.”).
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member who did not march enter the firehouseotmalize. (Defs.’ 56. 50; Pl.’s 56.1  50.)
Indeed, Plaintiff does not know why the vehicle wathe parking lot, and never inquired as to
why Steven was there. (Defs.’ 56.1  51sBb.1 1 51.) Nevdneless, according to
Defendants, Plaintiff was loud enduthat people at the gas statacross the street stopped and
looked when Plaintiff screamed “nigger.” €i3.” 56.1 § 31 (citing Ag. 14 Meeting Tr. 95).)
In disputing whether Plaintiff simply does metmember using or in fact did not use the
word “nigger” while outside, both sides cite Plaintiff's dapoa transcript. $eeDefs.’ 56.1
1 33 (citing Pl.’s Dep. Tr. 118-19); PIl.’s 56.B% (citing Pl.’s Dep. Tr. 118, 120, 121, 124).)
However, Plaintiff's deposition trangpt is less than perfectly cleain pertinent part, it reads:
Q. Do you recall more specifically what you said to Chief McMurray?

A. Just that it was a bunch of bullshiatthe was allowing non-marchers to come
down, and he shouldn’t lelowing this to go on.

Q. Did you use the word “nigger” again?
A. Not that | recall.

*kk

Q. Did you use that word [nigger] at all when you were speaking with Chief
McMurray?

A. Not that | recall.

*kk

Q. Do you remember telling Chief McMurray because of niggers like this, this
firehouse has gone to shit?

A. That’'s news to me.
Q. That would be a no?
[Ms. Maurer]: Answer the question.

A. No, | didn’t say that.



*k%k

Q. Do you have any recollection of speakany other racial or derogatory terms
while on the steps speaking with Chief McMurray?

A. | believe | cursed.
Q. Did you use any type of racial teswhile on the steps with Chief McMurray?
A. Not that | remember.

*kk

Q. If I were to tell you that people aketlgas station [across the street from the
firehouse] heard you scream nigger, would that surprise you?

A. Yes.

(Pl’s Dep. Tr. 117-21, 124.)

According to Defendants, while speaking wiilcMurray, Plaintiffalso exclaimed “fuck
you, fuck them, fuck everybody.” (Defs.’ 56.1 §(@4#ing, inter alia, Aig. 14 Meeting Tr. 90);
see alsdMicMurray Aff. § 18.} Additionally, according to Defendants, Plaintiff threatened
McMurray, stating that he “bietr get on the same page certh [would be] a fucking problem”
and that that is “what [he] wants.” (Defs.’ 5. B5 (second alteration original) (citing, inter
alia, Pl.’s Dep. Tr. 120; McMurray AffAug. 14 Meeting Tr. 90-91, 94-95).) Indeed,
Plaintiff's deposition transcriptupports the notion thaie told McMurray that they had better
get on the same page or there would be a “hgchroblem.” (Pl.’s Dep. Tr. 120 (“Q. Did you

indicate to Chief McMurray during that conversatithat he had better tgen the same page or

4 Plaintiff disputes this, but cites gnpages 119 through 121 of his own deposition
transcript, which do not redtt that he was asked about such a statem8aeP(.’s 56.1 1 34;
Pl.’s Dep. Tr. 119-21.)

Additionally, Defendants cite Exhibit R, win@ppears to be surveillance footage from
around the firehouse from the night in gtien. However, the video has no sound.
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there will be a fucking problem? A. Yes.”) According to Plaintiff, by that, he meant that
McMurray “kept usurping [Plaintiff’'s] powerral that he was allowing non-marchers and the
likes [sic] to just come and not be parttié solution, be padf the problem.” Id. 120-21)
Additionally, Defendants claim that Plaintiff toMcMurray that he better get on the same page
or they would be “fighting,” and that PHiff would take McMuray out of office, ¢eeDefs.’
56.1 1 36 (citing McMurray Aff. § 17; Aug. 14ééting Tr. 94-95)); howevgePlaintiff denies
that GeePl.’s Dep. Tr. 121 (“Q. Did you indicate to [McMurray] that he'd better be on board
with you or we’re going to be fucking fighg? A. No. | don’t recall that.”f) Additionally,
according to McMurray, Plaintiff “stated . . . tHa wanted to get rid of certain members when
he became chief,” (Defs.’ 56.1 37 (citing McMurray Aff.; Aug. 14 Meeting Tr. 94-95)),
although Plaintiff disputes this, (P1.56.1 § 37 (citing Pl.’s Dep. Tr. 121)).

Sean Crowley (“Crowley”), a member of thee Department, testified under oath that he
observed and heard Plaintiff threatening McMyrrand screaming at him that Plaintiff was

going to have the Millers removed from the department, (Defs.’%88L(citing Aug. 14

®In his 56.1 statement, Plaintiff further sdlgat he was “reminding . . . McMurray of the
chain of command saying that ‘we needed tocogethe same page or it's going to be a rough two
years when | become Chief.” (Pl.’s 56.1 1 35.)wdwer, the only materidhat Plaintiff cites in
support of this propositiois § 49 of Exhibit A, a copy of the Complaint in this case, and pages
120-121 of Exhibit C. However, with respect te thrmer, Plaintiff's Comiaint is not verified,
and, therefore, is not admissible evidenBee, e.gAlleva v. N.Y.C. Dep’t of Investigatiof96
F. Supp. 2d 273, 278 (E.D.N.Y. 2010) (“The [c]omplas not verified however; it bears only
the signature of [the plaintiff's] attorney, noetkignature of [the plaintiff] himself, and [the
plaintiff's] attorney does not aieto any ‘personal knowledge’ tife [clJomplaint’s allegations.
‘Personal knowledge’ is requirechder Rule 56(e)(1) . . . ."§ff'd, 413 F. App’x 561 (2d. Cir.
2011). Likewise, with respect toghatter, that cited portion éflaintiff’'s deposition transcript
does not contain that quoteSegePl.’s Dep. Tr. 120-21.)

® Plaintiff also disputes thétte threatened “to get McMuay out of office,” and that
chiefs are elected by the membership and cantmmtemoved by the District, citing 25 of his
affidavit. (SeePl.’s 56.1 1 36.) However, § 25 of hifidavit discussed an investigation into
Plaintiff's conduct. $eeMaurer Decl. Ex. 4 (“Pl.’s Aff.”) | 25.)
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Meeting Tr. 11-16)); howevePlaintiff disputes the tritof those statementseggePl.’s 56.1

9 38 (citing Pl.’s Dep. Tr. 121)). Likewiseh®mas Giambattisto (“Giambattisto”) testified
under oath that same evening that he obseamddheard Plaintiff yellnigger” at fellow
members, and saw McMurray attempting toxc&Ilaintiff down, (Defs.’ 56.1 § 39 (citing Aug.
14 Meeting Tr. 23-26)), which &htiff again disputessgePl.’s 56.1 § 39 (citing Pl.’s Dep. Tr.
120-21, 124)). In addition, according to Defendants, Michael Bizarro, an engineer lieutenant for
the Fire Department, testified that he obserxed heard Plaintiff scream at fellow members,
“Iit's because of niggers like that why this folepartment is going to shit;” yell “nigger” or
“fucking niggers” additional tim& and make a derogatory commhabout Mexicans. (Defs.’
56.1 11 40-41 (citing Aug. 14 Meeting Tr. 55-57).) Piflidisputes that he said this, however.
(Pl.’s 56.1 11 40—41 (citing Pl.’s Dep. Tr. 119, 120-224).) In total, according to testimony
from McMurray, at some point in the evening, D&ilverblade (“Silverblade”), Robert Burns,
Timothy Thomas, Katie Lanning, Giambattisto, Kettn€lair (“Clair”), Hill, Michael Bizarro,
and Jen Xavier were all ingfparking lot tat evening. $eeMassucci Decl. Ex. G (“McMurray
Dep. Tr.”) 112-14see alsdPl.’s Cross 56.1  43; Defs.’ Cross 56.1 1 43.)

3. Investigation and Vote To Expel Plaintiff

Miller became aware of éhJuly 11 incident the following day, when several members
contacted him to advise him as to what tradspired. (Defs.’ 56.1 § 100, Pl.’s 56.1 § 100.)
Specifically, Crowley and others informed Millérat Plaintiff, appearing angry, used racial
slurs, referred to Miller and his family as wgss “niggers,” and madarther threats against
the Miller family. SeeDefs.’ 56.1 §{ 101, 103; Pl.’s 56.1 11, 103.) Miller, perceiving a
threat to his family and himself, contacte@&&within a few days after the incident, and

informed him that Miller felt threatened and comsed Plaintiff's behavior inappropriate for an
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officer. (Defs.” 56.1 {{ 102, 104; Pl.’s 56.1 1|1 102, 1®igg assured Miller that he would
investigate the matter. (Defs.’ 56.1 § 105, Pl.’s 361D5.) Additionally, Miler sent a letter to
the Board of Commissioners anetBoard of Directors relating tehat he had been told about
Plaintiff's behavior. $eeDefs.’ 56.1 1 106; Pl.’'s 56.1 1 106.)

Sometime after the incident, Rieg asked teaspwith Plaintiff. (Defs.’ 56.1 1 52; PI's
56.1 1 52.) When Rieg asked Pldint he had called the Milles a bunch of niggers, Plaintiff
responded yes, and Rieg suspended him fala$8. (Defs.’ 56.1 {{ 53-54; PI's 56.1 1 53-54;
Pl.’s Cross 56.1 1 22, 25; Defs.’ Cross 56.1 R32Defs.” Counter Cross 56.1 1 9.) In his
deposition, Plaintiff recunted his conversation in the following manner:

Q. Did you go to speak with [Rieg] did he request to speak with you?

A. He approached me.
. Was there anyone else around when you had the conversation with him?
Yes. I'm sorry. No.
Was there someone else thehen he asked to speak with you?
Yes.
Who was there?
| don’t remember.
Was it more than one person?
One or two.
Where did you actually havee conversation with him?
In the chief’s office.

Was it just you and him?

> 0O » O > 0 > 0 P O PO

Yes.
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Q.
A.
Q.

A.

Q.

Can you tell me the sum asabstance of that conversation?
He asked me if | called the Millers a bunch of niggers.
What did you respond?

Yes.

Was any more detail regarding ttiecumstances of you calling the Millers

niggers discussed?

A.

Q.

Q
A
Q
A
Q.
A
Q
A
Q
A

No.

. Did Chief Rieg ask you anything else?
. No.
. Was there any more to the convaéosaother than what you just told me?

. No.

Were you suspended?

. Yes.

. Was that by Chief Rieg?

. Yes.

. Was it during that geting or conversation?

. Itwas at the ied of that question.

When you say “question,” you're refieg to when he asked you if you called

the Millers a bunch of niggers?

A.
Q.
A.
Q.
A.

Yes.

For how long did he suspend you?
30 days.

Did you apologize for what you did?

No.
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Q.

A.

Q.

Other than simply responding yd&] you say anything else to Chief Rieg?
No.

After he advised you you were susged for 30 days, did you say anything to

him?

A.

A

o » 0 » 0 >» 0

Yes.

What did you say?

| asked him for a ride to my shop.

Did he give you a ride?

Yes.

Did you have any further conversation?

Yes.

Can you tell me the sum asabstance of that conversation?

We discussed what was going on andde’t think | apologized to him, but |

told him that | had always worked hafar him, and | would see him after my
suspension.

Q.

A.

> 0 » O » O

What, if anything, did he say?

Not much.

Was this a conversation that cangd while he was driving you to the shop?
Yes.

Did you ever speak with him again afileat conversation about this incident?
No.

Have you spoken to him at all since that conversation?

No.

(Pl.’s Dep. Tr. 127-30.) Sometimaefthat conversation, accorditgPlaintiff, he spoke with

mechanic named Joe Dexter (“Dexter”) who addi Plaintiff to get a lawyer because “there
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were discussions at the firehouse ahlioging to throw [Plaintiff] out.” (d. at 130-31.) Apart
from this conversation with Dexter, according taiRtiff, he was never informed that he may be
removed from the Department befoeeeiving notification of his expulsionld( at 137.)

On July 30, 2013, the Board of Commissiortezkl a meeting, notice of which was not
sent to Plaintiff, at which Miélr’s letter relating t&laintiff and the underlying incident were to
be discussed.SgeeMassucci Decl. Ex. F (“Goodwin Dep. Tr.”) 4gee alsdl.’s Cross 56.1
11 26-27; Defs.” Cross 56.1 {1 26—27.) In that letter, dated July 22, 2013 to Giambattisto, the
Fire District's Secretary, Miller deribed the incident of July 11S€eMassucci Decl. Ex. N
(“Miller Letter”).) According to Plaintiff, tle letter included a number of incorrect assertions,
including that Plaintiff had previously besnspended for “conduct unbecoming,” had to be
restrained by certain members of the Departniead,tried to discredit énMiller family, made
threats toward the Millers, and was a rawibb posed a safety threat to othesgegPl.’s 56.1
19 66(b)—(gg); Pl.’s Count&6.1, at unnumbered 52-57 1 1-35)emhaccording to Plaintiff,
these assertions were incorresedPl.’s 56.1 11 66(b)—(gqg) (aitg, inter alia, Massucci Decl.
Ex. D (“Jacobs Dep. Tr.”) 162, 166, 170; Massu®ecl. Ex. E (“Klosowski Dep. Tr.”) 19;
Goodwin Dep. Tr. 41-42, 76-78, 82—84; McMurray Dep. Tr. 92-96, 99, 102, 105-06, 108—09;
Att'y’s Decl. (“Maurer Decl.”)Ex. 2 (“Hill Dep. Tr.”) 46—47 (DktNo. 48); Miller Letter); Pl.’s
Counter 56.1, at unnumbered 52-57 [ 1-35 (citing, inter alia, Jacobs Dep. Tr. 162, 166, 170;

Klosowski Dep. Tr. 19; Goodwin Dep. Tr. 41-42, 76—78, 82—86; McMurray Dep. Tr. 82—-85, 92—

’ Plaintiff does, howevernpdicate in his depositionah, during his suspension,
McMurray told him that Miller’s letter requestdlaintiff be expelledor racial discrimination
and harassment of his family. (Pl.’s Aff. § 19.)
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96, 99, 102, 105-06, 108; Miller Letter; Hill Dep. Tr. 46—£7\yhen asked at his deposition,
Plaintiff indicated that he wasot aware of this letter beingrddo anyone beyond its original
distribution to the Distdt. (Pl.’s Dep. Tr. 188-89.)

On August 14, 2013, the Board of Commissrar®ad its regular meeting, which
Klosowski attended, and advance notice of whick nat sent to Plaintiff. (Defs.’ 56.1  83;
Pl.’s 56.1 1 83; Pl.’s Cross 56.1 1], 29; Defs.’ Cross 56.1 11 11, 29The Board of Directors
was invited to the meeting to discuss the isauelving Plaintiff. (Klosowski Dep. Tr. 60.)
However, the Board of Commissioners did notehguorum because Clair was a witness to the
incident, and therefore had to excuse himsédf. at 61.) The Board of Commissioners,
consequently, adjourned its meeting, and@benmissioners were invited to the Board of
Directors meeting on the same date to hesimb®ny of witnesses to the incident involving
Plaintiff, after which time th&oard of Commissioners reconventdregular meeting. (Defs.’
56.1 11 85-86; Pl.’s 56.1 1 85-86.) Plaintiff did nstif at that meetingyor did Silverblade,
Burns, Steven, Miller, DeBartolomeo, Timotfijiomas, O’Hara, James Friedlander, or John
Nelson. GeePl.’s Cross 56.1 11 44-53; Defs.’ Cr&&s1 1 44-53.) The Board of Directors
voted to expel Plaintiff, (Defs.” 56.1  79; BI36.1 § 79; Defs.” Counter Cross 56.1  18), in

part based on Miller’s lette¢Pl.’'s Cross 56.1 § 56; Defs.” Cross 56.1  56), although the Parties

8n the relevant portion of his 56.1 StateméHaintiff also includes a number of
statements of purported fact cenging whether others felt unsafgéth Plaintiff in command of
a fire response.SgePl.’s 56.1 § 66(ii)—(nn); Pl.’s @&inter 56.1, at unnumbered 54-57 Y 37—
42.) These statements appeartoatontradict Miller’s lettespecifically, but rather Steven’s
February 27, 2012 letter which Ri#ff characterizes as indicafj that Steven resigned because
Plaintiff “operated un-safely” and was a “liability” to the Departme&eePl.’s 56.1 { 66(hh);
Pl.’s Counter 56.1, at mumbered 57  36.)

° The Board of Commissioners also periodichkld special meetings, notice of which
would be posted online six to seven days befagerbeting is to occur. (Defs.’ 56.1 1 82; Pl.’s
56.1 1 82.)
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dispute whether Goodwin voted to expel RatajactmpareDefs.’ 56.1 § 91 (“Goodwin was
present at the July 30, 28 meeting of the Board of Directdsst did not vote to expel [Plaintiff]
at the August 13 meeting)with Pl.’s 56.1 § 91 (“Deny that@dwin did not vote.”)).

There is no question that Ri&ff did not call any witnessest the July 30 or August 14
meetings, (Pl.’s Cross 56.1 | 31, 55; De®oss 56.1 | 31, 55); however, the Parties dispute
whether Plaintiff was allowed to have his attorpegsent and more genkbyao tell his side of
the story. ComparePl.’s Cross 56.1 1 30, 32, @&th Defs.’ Cross 56.1 {1 30, 32, 54.)n
support of their positions, both ias cite Jacobs’ testimony, wh reads in pertinent part:

Q. And so in that comment where ysaid there’s two sides to every story—

A. Mm-hmm.

—you never heard anything from [PHih regarding this incident, did you?
Did | hear?
You never heard any testimony from [Plaintiff]?

No, | didn't.

o » 0 » O

And [Plaintiff] was never allowed to tal witness, even one; is that correct?
Ms. Nanis:Objection

He was allowed.

At the hearing—at the meeting on August 14th?

That’s not how you supposed [sic] the question, Counsel.

o » o »

So on August 14th, was thereatorney present for [Plaintiff]?

10 plaintiff also asserts that, “[d]uringehbhearing,” counsel for the Brewster Fire
Department and Brewster Firediiict ‘read in’ unsworn statementhat had been emailed to
them from witnesses to the ewag of July 13, 2013 incident witRatajack.” (Pl.’s Cross 56.1
1 33.) Defendants object, however, rightly notingt Plaintiff fails tosupport this statement
with any reference to the eddce. (Defs.’ Cross 56.1  33.)
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A. No, there wasn't.
Q. Was there any witness that was called at [Plaintiff's] request?
Ms. Nanis: On August 14th? On August 14th?
Ms. Maurer: There hasn’t been anfi@thearings. So, yes, on August 14th.
Not to my knowledge.
So you just said—
Mm-hmm.
—there’s two sides to every story.
Yes, there is.

And you never heard [Plaintiff’s], did you?

> 0 » © » O »

No, | didn’t. But we offered him a hearing.
(Jacobs Dep. Tr. 171-72)However, Hill expressed surprise that Plaintiff did not have more of
an opportunity to share his side of the sttegtifying to the followng in his deposition:

Q. Were you surprised when they expelled [Plaintiff]?

Ms. Nanis: Objection. You can answer.

A. Totally.

Q. Can you tell me why?

A. Why?

Q. Yeah.

A. ljust didn’t understand how you couldgsibly do that without even letting the
man have anything to say as to whappened. | thought this was America.

1 In support of his claim that he was not allavie have an attorney present to represent
his interests at either thelg80, 2013 or August 13, 2013 mewjs, Plaintiff also cites the
Goodwin’s deposition transcriptSé€ePl.’s Cross 56.1 § 32 (citing, inter alia, Goodwin Dep. Tr.
87).)
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Q. So you thought that he should haveoaportunity to dipute the claims in
[Miller's] letter?

A. Definitely.
Ms. Nanis: Objection.

(Hill Dep. Tr. 60.}?

By letter dated August 15, 2013, Plaintiff receiveotice that he was removed from the
Fire Department for violations of the bylawm®efs.” 56.1 | 56; PI's 56.1  56; Defs.” Counter
Cross 56.1 § 1kee alsAug. 15 Letter.) Plaintiff did not pecipate in a hearing before the
removal. §eePl.’s Cross 56.1 § 39; Defs.” Cross 56.1 T 3t over one week later, by letter
dated August 23, 2013, counsel for Plaintifbsutted a letter, which read in part:

Please accept this letter as Chief Ratajaakijseal of the decision of the Board of

Fire Commissioners and the Board of Diggstpursuant to Article 12 Sec. 2 of the

By-Laws of Brewster Fire Departmentclnof the Brewster-Southeast Joint Fire

District. Considering that the Board Dfrectors has rendered a decision without

the minimal due process of prior notice arriyaat to be heard,would suggest that

the Boards consider voluntigrnullifying their decisionand revisiting this with a

neutral fact finder and aft@roviding me with the following documents . . . .

(Massucci Decl. Ex. O (“Pl.’s Att'y’s Letter”) lsee alsdefs.’ 56.1 § 57; PI's 56.1 § 57; Defs.’

Counter Cross 56.1  12.) Severenths later, on Novemb@6, 2013, Plaintiff was offered a

12 Defendants object to statements in PliiatCounter 56.1 Statement relying on this
testimony, contending that Hill testifying as to legal cohgsions. (Defs.’ Cross 56.1 1Y 34—
35.) However, as noted earlier, the Partiepudis whether Plaintiff was entitled to have an
attorney with him and tell his side of the statythe meeting. Because Hill was at that meeting,
(seeAug. 14 Meeting Tr. 3), hiperspective is admissible aginion evidence based on his
perception of whether circumstances were suchRlzantiff indeed couldhave had an attorney
present or presented his side of the st@geFed. R. Evid. 701(a).

Plaintiff also cites portions of Hill's depibi®n transcript, however, in which Hill
testifies, among other things, that a membaeartha right to a hearing before being removed
under the bylaws, and that Plaintiff was nottiedan a manner compliant with the bylawSeé
Pl.’s Cross 56.1 1 36—38ce alsdill Dep. Tr. 61-62.) These are legal conclusions, and
outside the ken of a lay withesSee, e.gCameron v. City of N.Y598 F.3d 50, 54 (2d Cir.
2010) (describing the prohibition afitnesses “from testifying ithe form of legal conclusions”
as a “bedrock principle[] of evidence law”).
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“hearing” at which he could present “argumeautsl evidence in his defense.” (Massucci Decl.
Ex. P (Letter from Kelly to Maurer (Nov. 26, 2013ge alsdefs.’ 56.1 § 58; PI's 56.1 { 58;
Defs.” Counter Cross 56.1 § 13.) The nerek, by letter dated December 6, 2013, Plaintiff
through his attorney declined the offer, protestimggf the “Board of Dectors and/or the Fire
Commissioners have renderedexision without the minimal due process of prior notice and a
right to be heard,” and further stating tH#tthe boards are unwilling to nullify their prior
decision and provide an independeatitral fact finder, [Plairffis counsel] must advise [her]
client to decline to participate.” (MassucciddeEx. Q (Letter from Maurer to Kelly (Dec. 6,
2013);see alsdefs.’ 56.1 1 51; PI's 56.1  5Defs.” Counter Cross 56.1 § 14.)

The Parties, however, dispute exactly whgimiff was dismissed. The stated reason for
Plaintiff's termination, however, was he eggd in conduct unbecoming of an officer and
detrimental to the best interest of the Departiiiat his behavior wasrdatening in nature and
intimidating to other members of the Departmyeand that his behavior was discourteous,
obscene, and abusive toward fellow officensl members of the Fire Departmered¢Aug. 15
Letter 2-3.) For their part, Dafdants assert that Plaintiff w&expelled exclusively for his
behavior and use of the derogateacial slurs on the firehouse steps while in uniform and
threatening an officer in violath of the Brewster Fire Department-laws Article 12,” and that
Plaintiff “admits he was expelled for the usedefogatory and racially charged language.”
(Defs.’ 56.1 11 64-65 (citing Pl.’s Dep. Tr. 171-BgJaws; Aug. 15 Letter).) Plaintiff,
however, disputes this while adrmty that he received a letteaihg that he was discharged for
“conduct unbecoming,’seePl.’s 56.1 {1 64—65 (citing Pl.Bep. Tr. 172; Aug. 15 Letter)), and
Plaintiff further asserts, amonghetr things, that no Department miger has been expelled in the

past 10 years except Plaintiff, that there is nonstoba member being disciplined for the use of
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a racial slur, that McMurray referred to African-American member as a “nigger” in his
presence, that Giambattisto testif to hearing racial slurs tite Department all the time, and
that some Department members as well as Cssiarier Richard Tofte (“Tofte”) have used foul
language. (Pl.’s Counter 56.1,uatnumbered 49 11 2, 3, 5, 7, 9, 18)oreover, Plaintiff asserts
that the Silverblade was suspeddie July 2013 for telling members and their guests to “get the
fuck out” because some members were sociglimatead of cleaninghat using the word
“nigger” would not violate the bylaws urde the person to whom it was directed found it
offensive; and that the bylaws are violatecewdver a member uses racial slurs and someone
complains, such that whether something violates the bylaws “depends on the subjective hearer
and the tone.” I¢., at unnumbered 49-51 1 8, 10-14.)

Plaintiff has further claimed that his fdman of speech was violated because he was
speaking out on an issue of puldincern, including that menats were becoming increasingly
unwilling to participate in the nofirefighting activities of a viunteer fire department.Sge
Defs.” 56.1 1 61; PI's 56.1  61.) AccordingRintiff, posts appearing on the social
networking website Facebook in loefore July 2011 revealedathstaff were boycotting coming
to the firehouse. (Pl.’s Dep. Tr. 161; MassilDecl. Ex. S (Facebook posts).) Plaintiff,
however, stresses that his concesmese not limited to Michael;sSteven’s, and DeBartoloemo’s
boycott of non-fire calls during Plaintiff's tenure as captain, buthbatvas also concerned that a
number of the members who also workegand fire departments were unwilling to do

fundraising and community seréicand that Klosowski, the Chairman of the District,

13 Additionally, citing to Goodwn’s deposition transcrip®laintiff asserts that the
Department would not discipliremember who was involved in ai@ hate crime, unless that
conduct took place while the member was indwvéiss uniform and at the firehouse. (Pl.’s
Counter 56.1, at unnumbered 49 { 6 (citing Goodwin Dep. Tr. 93-94).)
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acknowledged that members refused to attend EMSsmafrequently thathe District had been
forced to hire paid workers in 2013 for the mayoof each week, and that the District had been
informed of this “public safety hazarty the Chiefs of the Fire DepartmergeéPl.’s 56.1 § 61
(citing Klosowski Aff. 11 4, 5—7; Hill Dep. Tr. 31-33).

Nevertheless, to hear Defendants tethits was not the first occasion upon which
Plaintiff was subject to disciplinary action: anmatter allegedly involag Plaintiff, Defendants
assert that Plaintiff had been involved in afight with O’Hara and was suspended for “conduct
unbecoming” in connection with the incidenSegDefs.’ 56.1 1 108, 110 (citing Miller Dep.

Tr. 49-51).) Plaintiff denies &t he was suspended, howevetjngpthat the Department has no
record of Plaintiff being suspended for a fistfighth O’'Hara. (Pl.’s 56.1 110 (citing Jacobs

Dep. Tr. 172-73).) Additionally, although they do assert that he wasstiplined as a result,
Defendants claim that Plaintiff threatened Tim Sullivan, DeBartolomeo, and Crowley in the past.
(Defs.’ 56.1 1 109 (citing Miller Dep. Tr. 49-50).) rHus part, Plaintiff asses that he has never
been disciplined in any manner by the Departmeot po the incident at hand. (Pl.’s Cross 56.1

111 23, 57 (citing Klosowski Dep. Tr. 19pGdwin Dep. Tr. 41-42; Jacobs Dep. Tr. 37).)

B. Procedural History

On January 2, 2014, Plaintiff filed his Complaagainst the Department, Rieg, Goodwin,

Julie Kuklevsky (“Kuklevsky”), George Godfy (“Godfrey”), McMurray, Jeff Bergstrom

14 Defendants object that tieéted testimony does not supptte proposition for which
Plaintiff cites it. (Defs.’ Cross 56.1 11 23, 5Tpnversely, Plaintiff objects to Defendants’
statement on the grounds that Miller lacked personal knowledge to testify as to Plaintiff's earlier
suspension. (Pl.’s 56.1 11 108-10.) Howevergthestion of whether Plaintiff was previously
disciplined is, it turns out, immaterial for parses of resolving these Motions. Similarly,
Defendants’ assertions as to earligpsions of members of the DepartmesggDefs.’ 56.1
19 97-99), to which Plaintiff objects time basis of personal knowledgee¢Pl.’s 56.1 [ 97—

99), likewise do not affct resolution of the instant Motions.
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(“Bergstrom”), David Beshears (“Beshears”), Dominick Consentino (“Consentino”), Jacobs, the
District, Klosowski, Clair, RGerald Schramek (“Schramek™ofte, Miller, Michael, and

Steven. (Dkt. No. 1.) On March 20, 2014e defendants—including several who have
subsequently been dismissed from this case-d-fiteir Verified Answer. (Dkt. No. 4.) By

letter dated January 28, 2015, Defendants reqliespee-motion conference in advance of their
anticipated Motion for Summagudgment. (Dkt. No. 25.) Bmext day, Plaintiff also

submitted a pre-motion letter, requesting a pre-motion conference in order to file a Motion for
Summary Judgment on the Comptariirst cause of action, his dymocess claim. (Dkt. No.

28.) On January 30, 2015, Plaintiff submittesl tr@sponse to Defendants’ pre-maotion letter,
(Dkt. No. 30), and Defendants submitted theipagsse to Plaintiff's on February 3, 2015, (Dkt.
No. 32). On March 11, 2015, the Court helor@-motion conference, at which a briefing
schedule for the Parties’ Motions was s@kt. (minute entry for Mar. 11, 2015).)

On May 1, 2015, Defendants filed their Motion for Summary Judgment and
accompanying papers. (Dkt. Nos. 37—40.)oR0 submitting his Motion for Summary
Judgment, on May 13, 2015, Plaintiff filed a Motilmn a Voluntary Dismissal of claims against
Rieg, Kuklevsky, Godfrey, Bergstrom, Beshe&@ensentino, Clair, Schramek, Tofte, and
Michael, (Dkt. Nos. 41-42), which the Court gieshthe next day, (Dkt. No. 43). On June 4,
2015, Plaintiff filed his Opposith to Defendants’ Motion fdBummary Judgment, (Dkt. No.

48), and, on June 8, 2015, his Motion for Pa@anmary Judgment with accompanying papers,
(Dkt. Nos. 50-53). Defendants filed their Oppiosi to Plaintiff's Motian for Partial Summary
Judgment and accompanying papers as welleasreply in support of their own Motion for
Summary Judgment on June 25, 20{Bkt. Nos. 54-56.) On July 8, 2015, Plaintiff filed his

Reply in support of his Motion for Partial Surarg Judgment. (Dkt. No. 57.) On July 10, 2015,
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Defendants submitted a letter to the Court camogran argument made in Plaintiff's Reply,
(Dkt. No. 59), which the Court denies a sur-reply, (Dkt. No. 61).
[I. Discussion
Defendants move for summary judgment oaimtlff's due process, First Amendment
retaliation, and his slander claimBlaintiff, in contrast, seeks summary judgment on his
procedural due process claims.

A. Standard of Review

Summary judgment is appropriate where the movant shawstktere is no genuine
dispute as to any material fact and the movaantgled to judgment as matter of law.” Fed.
R. Civ. P. 56(a)see also Psihoyos v. John Wiley & Sons, '8 F.3d 120, 123-24 (2d Cir.
2014) (same). “In determining whether sumynadgment is appropriate,” a court must
“construe the facts in the lightost favorable to the non-moving party and . . . resolve all
ambiguities and draw all reasonable inferences against the mo#ot’v. Omya, In¢.653
F.3d 156, 164 (2d Cir. 2011) (internal quotation marks omittes;also Borough of Upper
Saddle River v. Rockland Cty. Sewer Dist. NA.61F. Supp. 3d 294, 314 (S.D.N.Y. 2014)
(same). Additionally, “[i]t is the movant’s burden to show that no genuine factual dispute
exists.” Vt. Teddy Bear Co. v. 1-800 Beargram (7.3 F.3d 241, 244 (2d Cir. 2004ke also
Aurora Commercial Corp. v. Approved Funding Coigo. 13-CV-230, 2014 WL 1386633, at
*2 (S.D.N.Y. Apr. 9, 2014) (same). “However, &inthe burden of proof at trial would fall on
the nonmoving party, it ordinarily is sufficient for thevant to point to a lack of evidence to go
to the trier of fact on an essential elementhef nonmovant’s claim,” in which case “the
nonmoving party must come forward with admissieVidence sufficient to raise a genuine issue

of fact for trial in order t@void summary judgment.CILP Assocs., L.P. v. PriceWaterhouse
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Coopers LLR 735 F.3d 114, 123 (2d Cir. 2013) (altevatand internal quotation marks
omitted). Further, “[tJo survive a [summary judgn] motion . . . ., [a nonmovant] need[s] to
create more than a ‘metaphysiqabssibility that hs allegations were correct; he need[s] to
‘come forward with specific facts showingatithere is a genuine issue for triaMrobel v. Cty.
of Erie, 692 F.3d 22, 30 (2d Cir. 2012) (emphasis omitted) (quddiatgushita Elec. Indus. Co.
v. Zenith Radio Corp475 U.S. 574, 586—-87 (1986)), and “cannot rely on the mere allegations or
denials contained in the pleadinggyalker v. City of N.YNo. 11-CV-2941, 2014 WL 1244778,
at *5 (S.D.N.Y. Mar. 26, 2014) (internal qubtan marks omitted) (citing, inter ali&lyright v.
Goord 554 F.3d 255, 266 (2d Cir. 2009) (“When atimo for summary judgment is properly
supported by documents or other evidentiaryemals, the party opposing summary judgment
may not merely rest on the allegati@rglenials of his pleading . . . .")).

“On a motion for summary judgment, a factaterial if it might affect the outcome of
the suit under the governing lawRoyal Crown Day Care LLC Rep't of Health & Mental
Hygiene 746 F.3d 538, 544 (2d Cir. 2014) (intergabtation marks omitted). At summary
judgment, “[t]he role of the court is not to résodisputed issues o&ét but to assess whether
there are any factual issues to be trieBrdd, 653 F.3d at 164 (internal quotation marks
omitted);see also In re Methyl Tertiary Butyl Ether (“MTBE”") Prods. Liab. Litijo. M21-88,
2014 WL 840955, at *2 (S.D.N.Y. Mar. 3, 2014) (®mThus, a court’s goal should be “to
isolate and dispose of factually unsupported clain®eheva Pharm. Tech. Corp. v. Barr Labs.
Inc., 386 F.3d 485, 495 (2d Cir. 2004) (internal quotation marks omitted) (quilogex Corp.

v. Catrett 477 U.S. 317, 323—24 (1986)).
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B. Analysis

1. Due Process

a. Procedural Due Process

The United States Constitution forbids anydt® [from] depriv[ing] any person of life,
liberty, or property, without due process of [aw,S. Const. amend. XIV, § 1, an interdiction
which binds volunteer fire departmergee Janusaitis v. Middlebury Volunteer Fire Dep@7
F.2d 17, 22-25 (2d Cir. 1979) (concluding that the actions of a local fire department constituted
state action). The Parties seek summary judgethe question of whether the Department’s
actions comported with this constitutional guarant&eellem. of Law in Supp. of Defs.” Mot.
(“Defs.” Mem.”) 4-8 (Dkt. No 39); Pl.'s Mem. dfaw in Supp. of his Mot. for Partial Summ. J.
(“Pl.’s Cross Mem.”) 7—15 (Dkt. No. 51¥°) They did not, and judgmein Plaintiff's favor is
appropriate on this claim.

To begin, in order to “pleaal violation of procedural duegeess, . . . a plaintiff must
first identify a property right, ®®nd show that the governmenshdeprived him of that right,
and third show that the deprivatiaras effected without due procesdl’S. v. T'’Kach714 F.3d
99, 105 (2d Cir. 2013) (alteration, emphasis, and internal quotation marks orsg&ed)so
Chrebet v. Cty. of Nassa@4 F. Supp. 3d 236, 244 (E.D.N.Y. 2014) (saraff)l, 606 F. App’x
15 (2d Cir. 2015). The Second Circuit teaches{iijle threshold issue is always whether the
plaintiff has a property . . . interest protected by the Constitutiblofales v. New York22 F.
Supp. 3d 256, 276 (S.D.N.Y. 2014) (quotgrumanchi v. Bd. of Trs850 F.2d 70, 72 (2d Cir.

1988)). “Such property interests cannot be foondhe face of the Constitan, but rather ‘are

15 plaintiff's Memorandum does nhave page numbers; therefofor ease of reference,
the Court cites the ECF-generated page nunfbargl in the upper rigkhand corner of his
brief.
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created, and their dimensions are defined by, existing rules or understandings that stem from an
independent source such as state law-rules @ratahdings that secucertain benefits.”

Looney v. Black702 F.3d 701, 706 (2d Cir. 2012) (alterations omitted) (qu@&dhgf Regents

of State Colls. v. Rotd08 U.S. 564, 577 (1972)). Thus, “jvgn determining whether a plaintiff
has a claim of entitlement, [courts] focus on theliapple statute, contract[,] or regulation that
purports to establish” itBrown v. New York975 F. Supp. 2d 209, 242 (N.D.N.Y. 2013)
(quotingMartz v. Inc. Vill.of Valley Strean22 F.3d 26, 30 (2d Cir. 1994)). However, “[a]
‘unilateral expectation’ is not fficient to establish a constitatnally protected property right.”
Looney 702 F.3d at 706 (quotirfgoth 408 U.S. at 577). “Rathea,plaintiff must have ‘a
legitimate claim of entitlement to’ the alleged property interekt.(quotingRoth 408 U.S. at
577);see also Harrington v. Cty. of Suffp807 F.3d 31, 34 (2d Cir. 2010)To have a property
interest in a benefit, a persoratly must have more than arsaibct need or desire and more
than a unilateral expectation of it. He musst@ad, have a legitimate claim of entitlement to it.”
(quotingTown of Castle Rock, Colo. v. Gonzale45 U.S. 748, 756 (2005))).

Here, the Parties apparently do not dispudé Haintiff had a propéy interest in his
position as a volunteer firefighterSéePl.’s Cross Mem. 8 (arguirthat Plaintiff had a property
interest in his position asvolunteer firefighter)see generallyjylem. of Law in Opp’n to Mot.
for Summ. J. (“Defs.’ Cross Opp’n”) (Dkt. No. 5@)ot arguing lack oproperty interest in
Plaintiff's position).) And for good reason: “[lig well-settled that in New York, volunteer
firefighters are considered pubBmployees and must be affordske process in disciplinary
proceedings . . . ./Reed v. Medford Fire Dep’t, InB06 F. Supp. 2d 594, 610 (E.D.N.Y. 2011)
(internal quotation marks omittedyee alsdigando v. Heitzmarb90 N.Y.S.2d 553, 554 (App.

Div. 1992) (“It is undisputed thatolunteer firefighters are coidered public employees and
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must be afforded due process in disciplinagceedings . . . ."). dditionally, there is no
disputing that Plaintiff was deped of this property interesthen he was expelled from the
Department.See Reed06 F. Supp. 2d at 610 (finding a volest firefighter was deprived of
property when he was discharged).

The next question, then, is “whether the govemmnadeprived the plaintiff of that interest
without due process,” an inquitlgat “asks what process was dadhe plaintiff, and inquires
whether that constitutional minimum s/arovided in the case under revievNarumanchi 850
F.2d at 72 (citindMathews v. Eldridge424 U.S. 319 (1976)). As a general proposition, in
conducting this inquiry, the Second Circuit haklhikat “[a]n employee who has a property
interest in his employment’—IikBlaintiff—"is entitled to oralor written notice of the charges
against him, an explanation of the employer’s emne, and an opportunity to present his side of
the story,” before he is subjected to the loss of employmkhiriafo v. Metro. Transp. Auth.
285 F.3d 201, 212 (2d Cir. 2002) (citiddeveland Bd. of Educ. v. Loudermdi70 U.S. 532,
546 (1985))see als”Amato v. Hartneft936 F. Supp. 2d 416, 437 (S.D.N.Y. 2013) (same),
although “procedural due procasssatisfied if the governmeptovides notice and a limited
opportunity to be heard prior termination, so long as a fddversarial hearing is provided
afterwards,” Munafq 285 F.3d at 212 (quotirigocurto v. Safir264 F.3d 154, 171 (2d Cir.
2001));see also Amat®36 F. Supp. 2d at 437 (same).

Despite these general principles, “duegass does not require the impossibkBlasio
v. Novellg 344 F.3d 292, 302 (2d Cir. 2003) (citidgnermon v. Burch494 U.S. 113, 128-29
(1990)), and “[w]here a deprivation at thands of a government actor is ‘random and
unauthorized,” hence renderingntpossible for the government to provide a pre-deprivation

hearing, due process requires oalgost-deprivation proceedingd. (citing Hudson v. Palmer
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468 U.S. 517, 534 (1984parratt v. Taylor,451 U.S. 527, 541 (19819yerruled in part on
other grounds byaniels v. Williams474 U.S. 327 (1986)), for which purposes an Article 78
proceeding may well be sufficiersge Giglio v. Dunn732 F.2d 1133, 1135 (2d Cir. 1984)
(finding an employee who alleged he was coemtmresigning from his former job was “not
deprived of due process simply because he faedail himself of th@pportunity” to bring an
Article 78 proceeding, where such proceedmave [him] a meaningful opportunity to
challenge the voluntariness of his resignatidf”)n contrast, “[w]hen tl deprivation occurs in
the more structured environment of establisétate procedures, rathdian random acts, the
availability of postdeprivation proceduresliwiot, ipso facto, satisfy due processdellenic Am.
Neighborhood Action Comm. v. City of N.Y. (“HANACIDP1 F.3d 877, 880 (2d Cir. 1996ge
alsoDushane v. Leeds Hose Co. #1 JiticF. Supp. 3d 204, 214 (N.D.N.Y. 2014) (“[l]f an
employee’s termination is authorized by the state therefore predictable, the availability of
post-deprivation procedures wilbt, ipso facto, satisfy due mess.” (internal quotation marks
omitted)). This basic distinction “rests on pragmatic consideratidhdNAC 101 F.3d at 880.
Indeed, “[w]hen a deprivation occurs becausa cdndom, arbitrary act by a state employee ‘[i]t
is difficult to conceive of how the [s]tat®uld provide a meaningful hearing before the
deprivation takes place.’Td. (second alteration iariginal) (quotingHudson 468 U.S. at 532).
Thus, in order to determine what sort of ggss Plaintiff was entitled to, it is incumbent
upon the Court to determine whether fiisig was “random ad unauthorized.DiBlasio, 344
F.3d at 302 (internal quotation marks omitted). “Thatrolling inquiry is solely whether the

state is in a position to provider predeprivation processisfANAC 101 F.3d at 880 (internal

18 Article 78 of the New York Civil Practice Law and Rules provides for special
proceedings to obtain review of an act of a governmental b®dg.generalll.Y. C.P.L.R.
7801-06.

29



guotation marks omitted), and, so, it makes senbedm with the statute that, as the Parties
rightly recognize, sets fth the procedures by which volunteer firefighters can be removed from
their positions,geePl.’s Mem. of Law in Opp’n to DefsMot. for Summ. J. (“Pl.’s Opp’n”) 9

(Dkt. No. 48); Defs.” Cross Opp’n 4—7That statute in its entirety states:

1. The authorities having control of firegitments of cities, towns, villages and
fire districts may make regations governing the remowaf volunteer officers and
volunteer members of such deparhitseand the companies thereof.

2. Such officers and members of suclpattments and companies shall not be
removed from office, or membership, as ttase may be, by such authorities or by
any other officer or body, except for incompetence or misconduct.

3. Removals on the ground of incompeteocenisconduct, except for absenteeism
at fires or meetings, shall be maalgy after a hearingpon due notice and upon
stated charges and with the right to sufflter or member to a review pursuant to
article seventy-eight of the civil practicaMand rules. Such charges shall be in
writing and may be made by any such authority. The burden of proving
incompetency or misconduct shall be upon the person alleging the same.

4. a. Hearings upon such charges shalhéld by the officer or body having the
power to remove the person chargeithwncompetency or misconduct or by a
deputy or employee of such officer, or batbsignated in writing for that purpose.

In a case where a deputy or other employse designated, he or she shall, for the
purpose of such hearing, be vested with all the powers of such officer or body, and
shall make a record of such hearing, varsball be referred to such officer or body

for review within ninety days from theade of such hearing along with his or her
recommendations.

b. The notice of such hearing shall specify the time and place of such hearing and
state the body or person befeveom the hearing will be held.

c. Such notice and a copy of such ¢femr shall be served personally upon the
accused officer or member at least ten daytshot more than thirty days before the
date of the hearing.

d. A stenographer may be employed foe furpose of taking testimony at the
hearing.

5. The officer or body having the powty remove the person charged with
incompetence or misconduct may susperah ferson after charges are filed and
pending disposition of the charges, andratie hearing may remove such person
or may suspend him or her for a period of time not to exceed one year.
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The provisions of this section shall not affect the right of members of any fire
company to remove a volunteer officer or voluntary member of such company for
failure to comply with the constitution and by-laws of such company.
N.Y. Gen. Mun. Law § 209-| (emphasis added). $gizin this last line, New York courts have
made clear that the hearing guarantee contemplated by § 209-1(3) does not apply when charges
are brought pursuant to adicompany’s bylawsSeeArmstrong v. Centerville Fire Co638
N.E.2d 959, 960 (N.Y. 1994) (observing that the éfgjoner was not statutorily entitled to a
hearing before being expelled for having ateld respondent’s bylavand that “[t]he
controlling statute (General Muwipal Law § 209-I) only grants wahteer officers and volunteer
members of fire departments thght to a hearing (upon written noé of charges) before being
removed on the ground of incompetence or misconduedlowski v. Big Tree Volunteer
Firemen’s Co.784 N.Y.S.2d 785, 786 (App. Div. 2004) (“\afte . . . charges brought against
volunteer firefighters concern a violation of thidaws or constitution of the fire company, the
firefighters are not ertted to a hearing.”)Ferrara v. Magee Volunteer Fire Dep’t, InG94
N.Y.S.2d 506, 507 (App. Div. 1993) (“[The] [p]etition&as charged with a violation of the by-
laws of the [d]epartment; therefore, ii&eal Municipal Law 8 209-I| does not apply.”)
Although, to be sure, Plaintiff disputes tihég conduct on the nigln question is the
actual reason he was terminated, there is naispiite that he west least procedurally
removed from his position pursuant to the bylaweefAug. 15 Letter 3.)Likewise, it is also
clear that Article 12, 8 1 of the Bylaws provithat “[tlhe Board of Directors may remove a
member from the roles of the [D]epartmarpn due notice via a registered letter form the
recording secretary, for [a number of] reasons;fuding, “[flor conduct unbecoming an officer,
firefighter, or detrimental to the basterests of the department.S€eBylaws Art. 12.) Indeed,

the letter that Plaintiff, throughdicounsel, sent to the Boarddbfectors and Commissioners is
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consistent with the notion that, proceduralheaking, Plaintiff was teinated in accordance
with the Bylaws, inasmuch as the letter reqmiéisat the recipients “accept th[e] letter as
[Plaintiff's] appeal . . pursuant to Article 12 Sec. 2 of the By-LawgPl.’s Att'y’s Letter
(emphasis added).)

Defendants, however, characterizing Piffiatposition as that Defendants failed to
follow the bylaws and dictates of § 209-l, cortte¢hat Plaintiff's allegations amount to a claim
that Defendants’ acts were random and unaigéd, such that an Article 78 proceeding is
sufficient. SeeDefs.’ Cross Opp’n. 9-10.) In suppof this proposition, they citByrne v.
Ceresia 503 F. App’x 68 (2d Cir. 2012), a Seconaddit summary order affirming the district
court’s judgment that the pldiff was not deprived of his poedural due process rights when
fired from his position as court officer-captdor the New York State Office of Court
Administration, reasoning thatdtiff “d[id] not challengghis employer’s] established
procedures for terminating disabled employebsat’rather “claim[edthat [the] [d]efendants
failed to follow those proceduresld. at 69—70. It is possible—and, indeed, tempting—to read
Byrnebroadly to suggest that, whenever a pl#iafleges that he has been terminated in
violation of the law, he must not possess a ptoca due process claim because surely then his
termination would have been random and unauthoriggdVartinez v. O’LearyNo. 11-CV-
1405, 2013 WL 3356983, at *3 (E.D.N.Y. July 3, 20¢3he Second Circuit has endorsed state
court Article 78 review as a suffent post-deprivation remedy the context of a deprivation
claim based on a change in@oyment status.” (citin@yrne 503 F. App’x at 69))Camhi v.

Glen Cove City Sch. Dis©920 F. Supp. 2d 306, 312 (E.D.N.2013) (concluding that the
revocation of a teacher’s tenure on the groundsgiiliatg her tenure had been an ultra vires act

was “random and unauthorized”However, an argument thByrnebrings all illegal firings
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within the purview of the so calledParratt-Hudsori exception—or at leaghose not carried out
by a “high-ranking official with finahuthority over significant mattersseéeByrne 503 F.
App’x at 70 (quotingDiBlasio, 344 F.3d at 302)—overlooks the unique factual context in which
Byrnewas decided. IByrne the Plaintiff was terminated througHetter that “failed to apprise
him of (1) the reasons for his teimation; (2) his right to contegthe decision; (3) the process for
contesting the decision; and ¢#pat, upon contesting the decisiors termination would be held
in abeyance pending a final determinatidBytne v. CeresiaNo. 09-CV-6552, 2011 WL
5869594, at *2 (S.D.N.Y. Nov. 22, 2018ff'd, 503 F. App’x 68 (2d Cir. 2012), despite 22
N.Y.C.R.R. § 25.27, the regulatgpyovision, which, according to the hearing officer in the case,
governed the plaintiff's terminatiosee id see als®2 N.Y.C.R.R. § 25.27(c). In other words,
in Byrne the plaintiff was fired notdrause the defendants merely played fast and loose with the
rules, but because they neweok the rulebook off the shelSee idat *4 (noting that the
plaintiff alleged that “state officials acted imfrant violation” of requed procedures (internal
guotation marks omitted)). In such a scenario, “[i]t is difficult to conceive of how the [s]tate
could provide a meaningful hearing before the deprivation takes plgdson 468 U.S. at
532, because there is simply no basis to think that the defendants’ conduct would have been any
different had the applicablelles been different.

In contrast, here, there ivary real thread of logic unitg Plaintiff’'s termination with
New York law: Section 209-| authorizes expalsipursuant to the bylaws, and the bylaws permit

expulsion for “conduct unbecoming” “upon duoetice via a registered letter.'S¢eBylaws Art.
12.) In other words, it makes perfect setwseonclude here, that, in contrast withrne had
§ 209-1 or the bylaws been writtelifferently, the relevant proderes followed in Plaintiff's

expulsion may well have been different. And, irdlebe Second Circuit itddhas indicated that
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a deprivation is less likely to be randa@amd unauthorized when preceded by a hear8eg
Rivera-Powell v. N.Y.C. Bd. of Electiods0 F.3d 458, 466 n.8 (2d Cir. 2006) (“[T]o the extent
that the purpose of thifearratt—Hudsoninquiry is to determinghether the government actor
could have provided pre-deprii@n process, that question muastarly be answered in the
affirmative here, because the [b]oard actually cotetlia hearing before [the action at issue].”)
Therefore, the Coudeclines to reaByrne—which, in any event, the Second Circuit considered
sufficiently short of revolutionary to merit summary affirmance—as dispositive here.

Rather, the more relevant case law comptisese decisions which directly confront the
issue of whether an allegedly wrongful termiioa made pursuant toZ)9-| requires a pre-
deprivation hearing. IDushane v. Leeds Hose Co. #1 JiicF. Supp. 3d 204 (N.D.N.Y. 2014),
a case in which a volunteer firefighter was suspended for the stated reason that he made “a
derogatory sexual reference to a female nmezminder the age of eighteen,” and ultimately
terminated “due to multiple counts of insubordion,” the court concluditthat, because “[the]
[d]efendants acknowledge[d] thialhe] [p]laintiff was removd for his violation of [the
department’s] by-laws,” and bec8 209-1 does not affect a depaent’s ability to remove
volunteer members pursuant to department byltvesplaintiff's termination could not be
labeled as “random and unauthorized.” &Epp. 3d at 208, 215 (amal quotation marks

omitted)!’ This was so, even though, as the couerlaoted at the summary judgment stage,

17 Dushanewas decided upon a Motion to Dismibsit the difference in procedural
posture does not suggest that Piirg any less entitled to judgmeas a matter of law at this
stage.

Moreover, at the summary judgment stage ofdhshanecase, the court concluded that
Plaintiff was not terminated due to a “randondainauthorized act,” notithat there was “[no]
evidence that suggest[ed] that [the] boardicéctors lacked the authority to suspend or
terminate [the] plaintiff.” SeeDushane v. Leeds Hose Co. #1 Jido. 13-CV-677, at *19
(N.D.N.Y. Feb. 22, 2016).
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the plaintiff firefighterclaimed that helfad no opportunity ‘to present his side of the story,”

insofar as he was permitted to receive notice and an opportunity to be heard before his suspension
only with respect to the alleged sexually derogatory statement, and not with respect to the counts of
insubordination, for which he was also, ultimately, terminateeDushane v. Leeds Hose Co. #1

Inc., No. 13-CV-677, at 22—-23 (N.D.N.Y. Feb. 22, 2016).

Similarly, inReed v. Medford Fire Departme®06 F. Supp. 2d 594 (E.D.N.Y. 2011),
the plaintiff volunteer fiefighter received a letter inforng him that he was suspended for
violating the department’s sexual harassment paiitil the department’s next general meeting
on March 7.1d. at 600. On March 7, the fire departmeent the plaintiff a notice that the
charges against him would be considered atetingepursuant to 8 209-1 and the department’s
bylaws on March 26, but nonetheless voted throughetsbers to find the plaintiff guilty and to
withdraw notice of that meetingd. After the plaintiff brought successful Article 78
proceeding, a New York Supreme Court justice medehat the departmeobnduct a hearing in
accordance with § 209-1 and the department’s bylawvirich was eventually held in December.
Id. at 601-02. In addressing the defendantdiondor summary judgment on the plaintiff's
subsequent procedural due @ees claim, the court found a jplige of material fact surrounded
whether the department’s conduct in terminathegplaintiff was “randm and unauthorized.”
Seeidat 611. In so doing, the court expressly naked “the fact that # [p]laintiff contends
that the . . . [d]efendants[’] &ons violated the municipal laand [d]epartment by-laws does not
require a finding that the Medford [d]efemds|’] conduct was ‘random and unauthorizedld.
at 612. Therefore, to the extehat Plaintiff was terminated viiout a pre-deprivation hearing of
some kind, he was denied due procest.Dushane6 F. Supp. 3d at 216-17 (“[A]s alleged,
[the plaintiff] did not receive oral or written no¢ of all of the charges against him. [The]

[p]laintiff has therefore sufficiently alleged thie pre-suspension apde-termination process
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he received was inadequate.” (citation omitteld®pnardi v. Bd. of Fe Comm’rs of Mastic

Beach Fire Dist.643 F. Supp. 610, 613 (E.D.N.Y. 1986) (“[T]he . . . failure [by the board of fire
commissioners] to provide [th@aintiff volunteer frefighter] with a pre-termination hearing
constitutes a deprivation of agmerty interest without the dysgocess of law guaranteed by the
Fourteenth Amendment.”).

Having concluded that Plaintiff was entitladla pre-termination proceeding of some
kind, there remains the question of what proeess due. While “[tjhe pretermination process
‘need not be elaborate’ or approach the le¥ea ‘full adversariabvidentiary hearing,”Otero v.
Bridgeport Hous. Auth297 F.3d 142, 151 (2d Cir. 2002) (quotingudermill 470 U.S. at
545));see alsdreed 806 F. Supp. 2d at 612 (same), it is vesllablished that “due process does
require that before being terminated sucleaaployee be given oral or written notice of the
charges against h[im], an expéion of the employer’s evidencand an opportunity to present
h[is] side of the story,Dterg 297 F.3d at 151 (alterations, empisaand internal quotation
marks omitted)see alsd.ocurto, 264 F.3d at 174 (samdéjped 806 F. Supp. 2d at 612 (same).
Nevertheless, as noted, “procealutue process is satisfiedtlife government provides notice
and a limited opportunity to be heard prior to tertion, so long as a full adversarial hearing is
provided afterwards.’Locurto, 264 F.3d at 171. Because an A«i¢8 proceeding is sufficient
for purposes of this latter requiremesge id.at 174, the question become Plaintiff had notice
and a “limited opportunity to bieeard prior to termination.”

Here, a reasonable jury would nave a sufficient evidentiabasis to conclude that he
did. Although due process does not demauatual notice before the government may
extinguish a person’s propertytémest,” it does “require[] tngovernment to provide notice

reasonably calculated, under akkttircumstances, to apprise m#sted parties of the pendency
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of the action and afford them an opfmity to present their objectionsReed 806 F. Supp. 2d
at 614 (internal quotation marks omitted). Theneagjuestion that Plaintiff was not sent formal
notice of either of the July 30, 2013tbe August 14, 2013 Board meeting3eéPl.’'s Cross

56.1 1|1 27, 29; Defs.’ Cross 56.1 11 27, 29.) Arwbaljh Rieg spoke to Plaintiff before he was
suspended, Plaintiff has testified that theyggdrson who informed Plaintiff prior to his
expulsion that he might be removedrfr the Department was DexteSegPl.’s Dep. Tr. 130—
31, 137.) While Defendants objeotPlaintiff's claim that he was “not provided notice” of the
July 30, 2013 or August 14, 2013 Board meetingsdsging that Plaintiff “can only attest to
that which is in his personal knowledge and caaiteist to what the Brester Fire Department
or the Brewster-Southeast Joltite District did or did notlo,” (Defs.” Cross 56.1 {{ 27, 29),
and further deny Plaintiff's asd®n that he “was not provetl notice of the charges and
evidence against him prior &xpulsion,” (Defs.” Cross 56.14D (citing Pl.’s Dep. Tr. 127-28;
Goodwin Dep. Tr. 14-15)), they offer no evidentianpport to indicate th&tlaintiff in fact was

afforded such notic& This is not enough. To the comira‘Defendants had the burden to show

18 Indeed, the evidence that Deffants cite in denying th&{aintiff did not have notice
of the charges and the evidence against him doesupport that propositionThe first piece of
evidence that Defendants citeaiportion of Plaintiff’'s depaon transcript which reads:

Q. Where did you actually hatiee conversation with [Rieg]?

A. In the chief’s office.

Was it just you and him?
Yes.

Can you tell me the sum asgbstance of that conversation?

He asked me if | called the Millers a bunch of niggers.

o » 0 » O

What did you respond?
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that . . . Plaintiff received cotiitionally adequate noticeReed 806 F. Supp. 2d at 614, and,
absent any basis to concludedié (apart from speculation & what Plaintiff may have
surmised from his conversation with Rieg)easonable jury could notiedude that Defendants
complied with the dictates of due proces=seOladokun v. RyamNo. 06-CV-2330, 2010 WL
3910578, at *7 (S.D.N.Y. Sept. 30, 2010 (“Because teergml principle of due process is that
the deprivation of a protected interest be precégyeabtice and an opportunity to be heard, it is
axiomatic that the notice provided must accurately relate when and where the absentee may
contest the deprivation.” (citath omitted) (citing, inter alid,oudermill,470 U.S. at 542)xf.
alsoReed 806 F. Supp. 2d at 613 (“The [p]laintdfcontention that he did not receive
constitutionally adequate notice of the [pre-teration] [h]earing, if trugwould render the pre-
termination hearing void.”).

Even if the notice was adequate, howeagury could not reasmably conclude on the

evidence presented that Plaintiff had an oppastua be heard before termination. Despite

A. Yes.

Q. Was any more detail regarding ttiecumstances of you calling the Millers
niggers discussed?

A. No.
Q. Did Chief Rieg ask you anything else?
A. No.
Q. Was there any more to the conveoseother than what you just told me?
A. No.
(Pl.’s Dep. Tr. 127-28.) Similarly, the second piet®efendants’ evidence is an excerpt from

Goodwin’s deposition transcript, which doeg have to do with Plaintiff's notice.Sge
Goodwin Dep. Tr. 14-15.)
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some noises from Defendants that Plaintiff could have inserted himself into the August 14
meeting, ¢ee, e.g.Defs.’ Cross Opp’n 6 Plaintiff mentions numewus times in his motion

papers that [he] was not permitted to be heard . . . . [T]here is no evidence that Chief R[ie]g
prevented Plaintiff from explaing or defending himself.”); Menaf Law in Reply to Pl.’s

Opp’n to Defs.” Mot. for Summ. J. (“Defs.” Rgg) 1 (Dkt. No. 55) (“[T]here is no evidence that
Chief R[ie]g prevented Plaintiffom explaining or defendantrself.”)), there is no question

that the August 14 meeting was the regulaaf@af Commissioners meeting, (Defs.’ 56.1 | 83;
Pl.’s 56.1  83), which was adjouchi favor of the Directors meeting of the same date. And
while there is at least some evidence in theredemonstrating that at least one person present
at the August 14 meeting felt as though Plaintiff was expelled without the opportunity to share
his side of the storyséeHill Dep. Tr. 60 (“I just didn’tunderstand how you could possibly do
that [i.e., expel Plaintiff] without even lettingelman have anything toysas to what happened.

| thought this was America.”)), Defendants gieevidence in the record when objecting to
Plaintiff's assertion thate was not allowed to participatea hearing before being expellege¢
Defs.” Cross 56.1 1 39). Defendants may nbsstute their speculatn in place of some
reason—rooted in the evidentialgcord—to believe that Plaintiff not only had notice of the
August 14 meeting, but could also have been heard Se#, e.gMajor League Baseball

Props., Inc. v. Salvino, Inc542 F.3d 290, 310 (2d Cir. 2008) (“A party opposing summary
judgment does not show the existence of a gensgue of fact to be tried merely by making

assertions that are conclusorybaised on speculation.” (citation omittet).

19 Similarly, Plaintiff's earlier conversationith Rieg cannot count as Plaintiff's
opportunity to be heard fdroudermillpurposes. Although there arases where an informal
conversation between an employee and a supertischarges the public employer’s obligation
to afford a chance to be heard prior to terminatee, e.g.Powell v. Mikulecky891 F.2d 1454,
1455, 1459 (10th Cir. 1989pouglas v. Lexington-Fayette Urban Cty. GoWb. 06-CV-143,
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b. Substantive Due Process

In addition to the Parties’ cross motions $ammary judgment on &htiff's procedural
due process claim, Defendants also seek disnosgdaintiff's substantive due process claim.
(SeeDefs.” Mem. 8-10.) Reviewing &htiff's Complaint, it is noteven clear that he brought a
substantive due process clairsgé generallfCompl. (Dkt. No. 1)), and Plaintiff does not seem
to oppose Defendants’ Motion on such a grousele (@enerallyl.’s Opp’n). However, to the
extent the Parties understand ther(ptaint to have asserted a claim for substantive due process,
the Court agrees that it must fail.

“Substantive due process protects against goventh action that iarbitrary, conscience-
shocking, or oppressive in a constitutional seilsit not against government action that is
incorrect or ill advised.”Cunney v. Bd. of Trustee®60 F.3d 612, 626 (2d Cir. 2011) (internal
guotation marks omitted). “In order to shablke conscience and tggr a violation of
substantive due process, official condoctst be outrageous and egregious under the
circumstances; it must be truly baliand offensive to human dignityl’ombardi v. Whitman
485 F.3d 73, 81 (2d Cir. 2007) (intedl quotation marks omittedgee also Velez v. Le\§01
F.3d 75, 93-94 (2d Cir. 2005) (noting that actiongchvishock the conscience occur “largely in
the context of excessive force claims,” bigtoalinquestionably includ#her “malicious and
sadistic abuses of power by government offg;iaitended to oppress or to cause injury and
designed for no legitimate government pugdgenternal quotation marks omittedgchultz v.

Inc. Vill. of Bellport No. 08-CV-930, 2010 WL 3924751,*& (E.D.N.Y. Sept. 30, 2010)

2007 WL 4365416, at *2 (E.D. Ky. Dec. 12, 2007¢ye, it was the Board—not Rieg—that had
the power to expel Plaintiff, and, in any evehgt conversation did noaise the prospect of
expulsion and came before the d&mn to terminate PlaintiffseePl.’s Dep. Tr. 137 (indicating
that the conversation with Dexter was the ayyg in which Plaintiff was informed he may be
expelled)).
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(noting that the shock the consiece standard “is not easily ththe plaintiff must show the
government conduct was egregious and outrageatis,. . merely incorrect or ill-advised.”
(quotingFerran v. Town of Nassad71 F.3d 363, 369—-70 (2d Cir. 2006)) (footnote and internal
guotation marks omitted)aff'd, 479 F. App’x 358 (2d Cir. 2012)When bringing a substantive
due process claim for deprivatioha property right, in addition testablishing, as Plaintiff has,
the existence of a valid property right, a pldfmiust also “demonstrathat the defendant acted
in an arbitrary or irrational manner ingte/zing him of thatproperty interest."Crowley v.
Courville, 76 F.3d 47, 52 (2d Cir. 1996). Nevertlssle‘where a spedif constitutional
provision prohibits government action, plaintiffs seeking redi@sthat prohibited conduct in a
8 1983 suit cannot make reference to the droaion of substantive due proces¥eélez 401
F.3d at 94see alsdMiller v. N.Y.C. Dep’t of Educ71 F. Supp. 3d 376, 385 (S.D.N.Y. 2014)
(same)aff'd, 622 F. App’x 38 (2d Cir. 2015Rother v. N.Y. State Dep't of Corr. & Cmty.
Supervision970 F. Supp. 2d 78, 100 (N.D.N.Y. 2013) fdissing substantive due process claim
where it “s[ought] to remedy the same harm arallehge[d] the same condli@as the plaintiff's
procedural due process clair®oman v. VellegaNo. 11-CV-1867, 2012 WL 4445475, at *10
(D. Conn. Sept. 25, 2012) (“[S]ubstantive due pssogaims must be dismissed where they are
merely duplicative of claims explicitly pretted under other consiiional sources.”).

Here, the overwhelming majority of Plaintifftdaims fall into ambibf other provisions
of the Constitution—specifically, the First Amendment and the Due Process Clause of the
Fourteenth Amendment—thereby closing off higigfto seek relietby invoking the concept of
substantive due procesSeeVelez 401 F.3d at 94. But more fundamentally still, Plaintiff has
not alleged facts significantly egregis as to shock the conscien@ee Cunngyp60 F.3d at

626. In any event, it is hardly irrational thafire department—an ganization charged with
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protecting the safety of the community, Donahue v. Windsor Locks Bd. of Fire Comm834
F.2d 54, 58 (2d Cir. 1987) (“[T]he governmdrats a legitimate interest in the smooth
functioning of a public facility andespecially, in preserving the ‘edipde corps’ that is essential
to a fire department’s jointngleavor of saving lives.” (citindanusaitis,607 F.2d at 26))—would
want to take swift action to censure a menufats ranks who indisputably referred to his
colleagues as “niggerscf. Swinton v. Potomac Cor270 F.3d 794, 817 (9th Cir. 2001) (noting
that the word “nigger” is “perhps the most offensive and inflamtagy racial slur in English, a
word expressive of racial trad and bigotry.” (alteratiorsnd internal quotation marks
omitted)). Therefore, his sulasitive due process claim—taetlextent that he brought one—
must fail.

c. Whols Liable?

Defendants also argue that, even if PlHiptevails on his due process claims, the
District, its Commissionersnad McMurray cannot be held liable because Plaintiff was
discharged not by those Defendants, but by the ifrapat’s Board of Directors. (Defs.” Mem.
3-4.) Likewise, Defendants argue that Goodwacpbs, and Klosowski aestitled to qualified
immunity. (d. at 1-3.)

At this stage, a refresher as to whoBredendants are and théitles would likely be
helpful. Following voluntary dismissaf certain defendants from this cassedDkt. No. 43),
the Defendants that remain in this casetlaeeDepartment, the District, Goodwin, McMurray,
Jacobs, Klosowski, Miller, and Steven. Goodwaird Jacobs are both members of the Board of
Directors. (Aug. 14 Meeting Tr. 3.) Klosowskia member of the Board of Commissioners.
(Id. at 2.) McMurray, the person with whom Plaintiff was speaking when, according to

Defendants, Plaintiff repeatedly exclaimed ward “nigger” while outside, was a member of
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Department, but not a member of the Board e&E€tors or the Board @@ommissioners. (Defs.’
56.1 1 94; Pl.’s 56.1 1 94ee alsAug. 14 Meeting Tr. 3, 86 (noting members of Board of
Directors in attendance but not identifying Migrray, despite presence at meeting); Goodwin
Dep. Tr. 104 (“Q. Is Mr. McMurray a member otthre district board ofommissioners? A.
No.”).) Miller and Steven are both membergie Department. (MilleDep. Tr. 14 (identifying
Steven as a member of the Department); Millgtdrel (letter from Miller indicating that he is a
member of the Department).) Goodwin and Ja@bdoth members of tigoard of Directors.
(Defs.’ 56.1 1 90; Pl.’s 56.1 {1 94; Pl.’sdSs 56.1 11 6-9; Defs.” Cross 56.1 {1 6-9.)
I. The District

To begin, the District caproperly be held responsible for violating Plaintiff’'s Due
Process right® Defendants argue that it cannot be, beeahe District had “no quorum . . . on
August 14, 2013 to take action related to [Plaird]fEiction.” (Defs.” Mem. 4.) Plaintiff,
however, responds that the Distigtiable because it (1) is respdyls for the violations of its
“employees,” (2) is inextricably intertwineditv the Department, and (3) shares “concurrent
authority” with the Department for purposes of § 2099edPl.’s Opp’n 11-14.) In its reply,
Defendants do not specifically respond to ¢hpsints, instead arguing why Klosowski and the

other individual Defendastare not liable. SeeDefs.’ Reply 4-5.)

20t bears noting that the Digtt can be sued because ifigolitical subdivision of the
State of New York.SeeMancuso v. N.Y. State Thruway AuB6 F.3d 289, 292 (2d Cir. 1996)
(“[T]he Eleventh Amendment does not apply tdsagainst counties, micipal corporations,
and other political subdivisions . . . .Ntangino v. Inc. Vill. of Patchogu&39 F. Supp. 2d 205,
259 n.44 (E.D.N.Y. 2010) (“[T]he [f]ire [d]istct is a separate political subdivision.”),
reconsideration granted in part on other groun844 F. Supp. 2d 242 (E.D.N.Y. 201Kgller
v. Niskayuna Consol. Fire Dist, %1 F. Supp. 2d 223, 227 (N.D.N.¥999) (“The Fire District
is . . . a political subdivision . .. .”).Sée alsd’l.’s Cross 56.1 1 14 (indicating that the “District
is and was a political subdivision of the $tat New York”); Defs.” Cross 56.1 { 14 (admitting
the same).)
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The Court agrees that the District may bkl tiable. Claims against a New York fire
district are analyzed undbfonell v. Department of Social Servicd86 U.S. 658 (1978) and its
progeny. Seel.ozada v. Weilminste®2 F. Supp. 3d 76, 10607 (E.D.N.Y. 2015) (considering
Monell claim against fire district, buiejecting the claim on the merit§)ptopolous v. Bd. of Fire
Comm’rs of Hicksville Fire Dist11 F. Supp. 3d 348, 372-75 (E.D.N.Y. 2014) (sasen;also
Klemow v. City of KingstgriNo. 84-CV-1477, 1987 WL 28138, @ (N.D.N.Y. Dec. 17, 1987)
(“In [Monell . . ., the Supreme Court held that . . litmal subdivisions othe state can be held
liable as ‘persons’ under § 1983 fovil rights[] violations causedy their official policies, or
customs.”).

“Congress did not intend munpalities”—or, for that mattefjre districts—-“to be held
liable [under 8§ 1983] unless actionrpuant to official municipal policy of some nature caused a
constitutional tort.”Monell, 436 U.S. at 691see alsd-otopolous 11 F. Supp. 3d at 373 (same).
Therefore, a defendant inMdonell action “can be held liable undgg] 1983 if the deprivation of
the plaintiff's rights under federal law is cauggda governmental custom, policy, or usage of
the municipality.” Jones v. Town of E. Have®91 F.3d 72, 80 (2d Cir. 201Berk v. City of
N.Y, No. 13-CV-3917, 2015 WL 7162239, at *3 (S.D.NNov. 9, 2015) (same). “Absent such
a custom, policy, or usage, a municipality cannohdéld liable on a respondeat superior basis for
the tort of its employee.Jones 691 F.3d at 80 (italics omittedBerk 2015 WL 7162239, at *3
(same). Put differently, ldlonell defendant may not be liable under § 1983 “by application of
the doctrine of respondeat superioPémbaur v. City of Cincinnat#75 U.S. 469, 478 (1986)
(italics omitted);see alsavioroughan v. Cty. of SuffqlR9 F. Supp. 3d 317, 326 (E.D.N.Y. 2015)
(“[A] municipal entity may only be held liabhere the entity itself commits a wrong . . . ."

(emphasis omitted)). Instead, there must fdiract causal link between a municipal policy or
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custom and the alleged constitutional deprivatid@ity of Canton, Ohio v. Harris489 U.S.

378, 385 (1989)see also City of St. Louis v. Praprotdi85 U.S. 112, 122 (1988)
(“[Glovernmental bodies can act only throughumal persons, . . . [and] governments should be
held responsible when, and only when, theirotdfipolicies cause theemployees to violate
another person’s constitutional rights.”). In athrds, in order “[tjchold a city liable under

8 1983 for the unconstitutional actions of its employagdaintiff is requied to plead and prove
three elements: (1) an official policy or custoratt{) causes the plaintiff to be subjected to (3)
a denial of a constitutional rightWray v. City of N.Y490 F.3d 189, 195 (2d Cir. 2007)
(internal quotation marks omittedyee alsd.amont v. WilsonNo. 14-CV-5052, 2015 WL
5003558, at *6 (S.D.N.Y. Aug. 20, 2015) (“Courtdine] [Second] Circuit apply a two prong
test for § 1983 claims brought against a muniogoaity. First, the plaintiff must prove the
existence of a municipal policy or custom ider to show that the municipality took some
action that caused his injuries beyond meseghploying the misbehaving officer. Second, the
plaintiff must establisla direct causal link between a municipal policy or custom and the alleged
constitutional deprivation.” (citatiorend internal quotation marks omitted)).

There is no question that the bylaws by vahice Department is governed are approved
by the Board of Fire CommissionersSegBylaws;see alsd?l.’s Cross 56.1  17; Defs.’ Cross
56.1 1 17.) Likewise, the bylaws unambiguouslyant to a “policy or custom” within the
meaning oMonell jurisprudence because they arecatdirse, a formal policy endorsed by the
District. See, e.gCalicchio v. Sachem Cent. Sch. Qidto. 14-CV-5958, 2015 WL 5944269, at
*10 (E.D.N.Y. Oct. 13, 2015) (notinipat a policy or custom maye shown by the “existence of
a formal policy which is officily endorsed by the municipality”§ee also Lamon2015 WL

5003558, at *6 (same). Finally, ithalready been establishedtlenforcement of the bylaws
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was the cause for Plaintiff's procedurally unconstitutional expulsion from the Department.
Therefore, the only question—at least from Deferslgpgrspective—is whher the fact that the
meeting of the Board of Commissioners was cisleal for want of quorum insulates the District
from liability.

Several factors militate in favor of concladithat the District is liable even though the
Department’s Board of Directors did theng. First, a number of cases involviMpnell claims
relating to terminated firefightetave considered whether theitgrsued had authority over the
fire company’s personnel. Meager v. City of McGregpfor instance, the Fifth Circuit
concluded that firefighters who alleged thatthwere unconstitutionally terminated could not
bring aMonell claim because the municipal defendant did not, in the first instance, hold
authority to regulate the membeisiof the fire departmentSeed80 F.2d 337, 343 (5th Cir.
1993)?! Likewise, inMark v. Borough of Hatborahe Eastern District of Pennsylvania
concluded that the plaintiffoeild not bring a 8 1983 actionagst a municipality over the
practices used to determine membership in a fire company, becausdfitg]ielompany [was]

a private, autonomous association,” the “rbenship screening practices” of which the

municipal defendant “ha[d] absolutely nontrol.” 856 F. Supp. 966, 976 (E.D. Pa. 1994f)d,

51 F.3d 1137 (3d Cir. 1995)n contrast, here, thdonell defendant—that is, the District—had
precisely that power. That is true not only besgathe Parties do not contest that it approved the
very bylaws by which firighters are removedséeBylaws;see alsdPl.’s Cross 56.1 17,

Defs.” Cross 56.1 1 17), but becawseer courts have expresslytseld. Indeed, courts have

held that, where bylaws provided for a fire depemt to discipline its members, the delegation

211n Yeager however, the Fifth Circuiilso concluded that thelunteer fire department
was not a state acto6ee980 F.2d at 343.
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of authority to discipline members concurrent as between the fitepartment and fire district.
SeeReed 806 F. Supp. 2d at 611-12 (noting that the riddiat fire department and fire district
“were delegated the authority to . . . terminat[e] the [p]laintiff for cause,” and that “to the
extent the [b]oard of [f]ire [cJamissioners delegated this respoit$ibin whole or in part to
the [fire] [d]epartment, this is consideradgrant of concurrerduthority’ (quotingAcker v. Bd.
of Fire Comm’rs, King$ark Fire Dist, 269 N.Y.S.2d 628, 630 (App. Div. 1966)). This logic
supplies the missing ingredientYireagerandMark, suggesting that thestant case is precisely
the sort in which a plaintiff may maintaang 1983 suit over a firdepartment personnel
decision. Cf. Armstrong 638 N.E.2d at 960 (noting that 8§ 20%nly grants volunteer officers
and volunteer members of fire departments ttjletio a hearing . . . before being removed on
the ground of incompetence or misconduct,” and‘{jie Legislature dichot intend thereby to
interfere with the disciplining of volunteer ffrghters in connection ith the conduct of the
internal affairs of a fire company”ghafer v. Bd. of Fire Gom'rs, Selkirk Fire Dist.967
N.Y.S.2d 491, 492 (App. Div. 2013) (indicating thag ttespondent board of fire commissioners
for a fire district “issued a notice of charges agh[the] petitioner alleging that he had engaged
in misconduct, including violations of the f@ [d]epartment’s bylaws,” and subsequently
expelling the petitioner).

This law is of particular relevance fistonell purposes. As one court explained in
considering aMonell claim against a Connecticut fire district,

[iln Praprotnik a plurality of the Supreme Court set forth four requirements which

must be met so that a single act may suffice to establish a municipal policy which

is unconstitutional. First, it must be aat which the municipality has “officially

sanctioned or ordered.”eSond, only officials with “final policymaking authority”

may subject the municipality to liabilitthrough their actions Third, state law

determines whether an official or panekHmal authority. Fourth, the act must

have been taken “pursuanta@olicy adopted by the offii or officials responsible
under state law for making policy inatharea of the city’s business.”
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Massaro v. Allingtown Fire DistNo. 03-CV-136, 2006 WL 1668008, at *6 (D. Conn. June 16,
2006) (emphasis omitted) (citirRraprotnik, 485 U.S. at 123). Therthe court concluded that
Monell liability could lie as to a fire district wdre the board of fire commissioners allegedly
discriminated against the plaintiff on the basfisace by promoting a person of a different race
than the plaintiff to the position of fire chiefd. at *1-2, *7. The courtaasoned that the board
was statutorily charged with appting all positions in the degaent, that the board was the
policymaking authority for the departmenttérms of appointing, dciplining, and removing
members, that Connecticut law “state[d] ashstiand that the board was the policymaking
authority for the area of apping, disciplining,and removing persons within the fire
department.ld. at *7. Here, there is no gstéon that the District appved the bylaws, and that it
had authority to control the conduct of the firefighte8ge ReedB06 F. Supp. 2d at 611.

Therefore, the District’s adoption tife bylaws is sufficient to suppdvionell liability.??

22 The Court recognizes thattibylaws are hardly a modef clarity; however, there can
be little doubt that their wondg expressly contemplates—oattihe bylaws were understood to
contemplate—the ability of the Bad of Directors to expel a mder without a prior opportunity
to be heard. Specifically, Article2, Section 1 provides only thlhe Board of Directors may
remove a member from the rolls of the Departtnapon due notice via agistered letter from
the recording secretary,” for certain enumerated reas@seBylaws Art. 12, 8 1.) Plaintiff's
expulsion letter makes clear that it vebdivered “by . . . registered mail S€éeAug. 15 Letter 1),
and was signed by Kuklevsky, who is itiéad as the “Recording Secretaryseg idat 4). In
contrast, it is only “[u]pon written request” th@mimember is “entitled to a hearing, whereupon
arguments and evidence may be presented,” arddstt one week prior” to such hearing that
“[h]e/she shall receive... written charges.” SeeBylaws Art. 12, § 2.) Again, this
understanding is confirmed B®faintiff's expulsion letterdeeAug. 15 Letter 3—4 (noting that
Board members, “[ijn accordance with Article B&ction 2 of the . . . By-Laws,” voted to expel
Plaintiff “effective the date of this letter,” afidrther informing Plaintiff that “[pJursuant to
Article 12, Section 2 of the Department’s Bgks, upon written request, [Plaintiff] [would be]
entitled to a hearing whereupon arguments anceaciel may be presented in [his] defense”).
Additionally, such an understaing is further corroborated kifre fact that, when Plaintiff
through counsel submitted his “appeal . . . purstaAtticle 12 Sec. 2 of the By-Laws,” (Pl.’s
Atty’s Letter 1), Plaintiff was “added that in accordance with Arecl2 of the Bylaws . . . , the
Board of Commissioners [was] prepared to reltearing” upon one of two dates “wherein
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ii. Klosowski

Plaintiff has not, however, established Klosowvgskability. It is well established that
“vicarious liability is inapplcable to § 1983 suits,” and, therefpfthe personal involvement of
defendants in alleged constitutional deprivatiore pgerequisite to an award of damages under
8 1983.” Victory v. Pataki—F.3d—, 2016 WL 373869, at *13 (2drCireb. 24, 2016) (ellipses
and internal quotation marks omitted omittedndAvhile there is authority for the proposition
that “[t]he personal involveant of a supervisory defendant may be shown by evidence
that . . . the defendant credta policy or custom under which unconstitutional practices
occurred, or allowed the continu@nof such a policy or custonColon v. Coughlin58 F.3d
865, 873 (2d Cir. 1995), there is ncslsto conclude such is tiekase with Klosowski. While
Klosowski is in at least his sixtettnyear as fire commissionesgeKlosowski Aff. I 2), and the
bylaws were approved in 2015eeBylaws), any suggestion thia¢ thereby is responsible for
the policy is simple speculation. However, tisatot enough to defeat Klosowski's Motion, as
“when the burden of proof at trial would falh the nonmoving party, it onttrily is sufficient
for the movant to point to a lack of evidence tagthe trier of fact omn essential element of
the nonmovant’s claim.’CILP Assocs., L.P735 F.3d at 123 (alteration omitted). Perhaps
recognizing this, Plaintiff argues thidlosowski is personally liable

in that he was aware that [Plaintiff] had no prior disciplinary history, that more

egregious events have taken pldsgond calling someone names without the

member being expelled, that two years prasly [sic], and that Michael Miller

had been provided a full pre-terminatibearing including albf the protections
described in GML 8209l and the US Constitution.

[Plaintiff] may offer argumentsral evidence in his defense,” (8&ucci Decl. Ex. P (Letter from
Kelly to Maurer (Nov. 26, 2013)). Finally, although of courseot evidence for purposes of
summary judgment, it is at least conceptualbtructive that Defendants themselves argue that
“Article 12 Section 2 . . provides a mechanism for tie&pelled membedo dispute/appeal the
expulsion,” 6eeDefs.” Mem. 6 (emphasis added))st@ad of contending that the Bylaws,
despite their wording and construction, embody tlatks of due process described herein.
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(Pl.’s Opp’n 14 (citations omitted).) This argant, however, goes plainly to the question of the
propriety of Plaintiff’'s expulsioran issue which is beside tpheint of whether Klosowski was
sufficiently involved in the proedural due process violatiotiet accompanied Plaintiff's
expulsion. Therefore, Klosaki cannot be held liable.
iii. McMurray

Defendants assert, without analysis, that Maoislyicannot be held liable because he did
not discharge Plaintiff. (Defs.” Mem. 3—4.) Riaif in his opposition does not seem to seriously
argue otherwise. That makes sense, bedaefendants are correct. McMurray was a member
neither of the Board of Comssioners nor the Board of Direcs. (Defs.’ 56.1 1 94; Pl.’s 56.1
1 94;see alsdAug. 14 Meeting Tr. 3, 86 (noting Board members in attendance but not
identifying McMurray, despite presence ateting); Goodwin Dep. Tr. 104 (“Q. Is Mr.
McMurray a member of the fire girict board of commissioners®. No.”).) As such, he did
not expel Plaintiff from the Department, andnsequently, did not dejpe him of procedural
due proces$

iv. QualifiedImmunity for Jacobs, Goodwin, and Klosowski

Defendants also argue that Jacobs, Googdand Klosowski are immune from suit under

the doctrine of qualified immunit§®. Qualified immunity “gives government officials breathing

23 Similarly, neither Miller nor Steven califace liability for violating Plaintiff's
procedural due process rights,thgy are members of the Deaent, but not members of the
Board of Directors or thBoard of Commissioners.SeeAug. 14 Meeting Tr. 2-3 (identifying
members of the Board of Commissioners and 8ad&Directors presenhut not identifying
Miller or Steven); Miller DepTr. 14 (identifying Steven as a méer of the Department); Miller
Letter 1 (letter from Miller indicating thdtte is a member of the Department).)

24 Defendants originally argued thab@lwin, Kuklevsky, Godfrey, Bergstrom,
Beshears, Consentino, Jacobs, Klosowski, Crihramek, and Tofte were entitled to qualified
immunity. (Defs.” Mem. 2-3.) Howeverl] dut Jacobs, Goodwin, and Klosowski were
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room to make reasonable but mistakeshgments,” and it protects “all but the plainly
incompetent or those who knowingly violate the lawity & Cty. of S.F. v. Sheehar-U.S.—,
135 S. Ct. 1765, 1774 (2015) (quotiAghcroft v. al-Kidd563 U.S. 731, 131 S.Ct. 2074, 2085
(2011)). A government official i be protected from liabilityfor his discretionary actions by
the doctrine of qualified immunityif either (1) his conduct doawot violate clearly established
statutory or constitutical rights of which a reasonable pamsvould have known, or (2) it was
objectively reasonable for him to believe that actions were lawful at the time of the
challenged act."See Cerrone v. Brow246 F.3d 194, 199 (2d Cir. 2001) (citation and internal
guotation marks omitted¥ee alsasonzalez v. City of Schenectad®8 F.3d 149, 154 (2d Cir.
2013) (“The issues on qualified immunity ar@) whether plaintiff ha shown facts making out
violation of a constitutional right; (2) if so, winelr that right was ‘clearly established’; and (3)
even if the right was ‘clearly established,” whether it was ‘olyjelst reasonable’ for the officer
to believe the conduct at issue was lawful’-Qna v. Pico 356 F.3d 481, 490 (2d Cir. 2004)
(“[A] right is clearly established (1) the law is defined witlheasonable clarity, (2) the Supreme
Court or the Second Ciritthas recognized the right, angd reasonable defendant would have
understood from the existing law that his contduas unlawful.” (alterations and internal
guotation marks omitted)). “The matter of winat a right was clearly established at the
pertinent time is a question of lawKerman v. City of N.Y374 F.3d 93, 108 (2d Cir. 2004).

“In contrast, the matter of whether a defenddfitial’s conduct was objectively reasonable, i.e.,
whether a reasonable officibuld reasonably believe hisroduct did not violate a clearly

established right, is a mixepiestion of law and fact.1d. at 109 (italics omitted).

voluntarily dismissed. SeeDkt. No. 43.) Additionally, whilehe Court has already granted
summary judgment in favor of Klosowski, foretiheasons stated hergit concludes that he
would be, in any event, protectby the doctrine of qualified immunity.

51



Consequently, “[a]lthough a conclusion that defendant official’conduct was objectively
reasonable as a matter of law may be appropsib&ze there is no dispute as to the material
historical facts, if there is such a disputee factual questions must be resolved by the
factfinder.” Id. (citations omitted).

Here, there can be little question that the Veag clearly established that Plaintiff, having
a property interest in his position, was enditte process related to his expulsi@@ee Taravella
v. Town of Wolcottc99 F.3d 129, 134 (2d Cir. 2010)diing clearly established since
Loudermillthat government employees who may be teated only for cause must be afforded
opportunity to present theside of the story before dischargéjowever, that is not to say it fell
short of being “objectively reasonable for [dbs, Goodwin, and Klosowski] to believe that
[their] action[] [in connection wh Plaintiff's termination] [was] lawful at the time.Cerrone
246 F.3d at 199 (internal quotation marks omitteld).the contrary, here, it was reasonable for
them to believe that they were within their rigteeminating Plaintiff: Indeed, the Department’s
bylaws provided that the Board of Directorsiltb“remove a member . . . upon due notice via a
registered letter from the recording secretary,” with no memtiade of a required hearingSde
Bylaws Art. 12.) Moreover, they did so agsti the backdrop of New York Municipal Law
§ 209-1, which provides that “[t]herovisions of this section shalbt affect the ght of members
of any fire company to remove a volunteer @éfi or voluntary member of such company for
failure to comply with the constitution and lws of such company.” Finally, as Defendants
point out, New York courts have held—albeitaastatutory matter—théirefighters are not
entitled to a pre-expulsion héag when removed pursuant to a fire department’s byl&ee
Armstrong 638 N.E.2d at 960 (reasoning “[the] [p]editer was not statutorily entitled to a

hearing before being expelled flmaving violated respondent’s lays” because “[§ 209-I] only
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grants volunteer officers and volunteer membefg®fdepartments the right to a hearing (upon
written notice of charges) before being remowadhe ground of incompetence or misconduct”);
Leahy v. Jordan615 N.Y.S.2d 706, 707 (App. Div. 19948 eneral Municipal Law 8§ 209—

| ... provides that a hearing is requiredydialr removal of a volunteer [firefighter] on the

ground of incompetence or misconduct[;] . . . eaiding is necessary for a discharge based upon
absenteeism . . . ."¢f. Pawlowski784 N.Y.S.2d at 787 (App. Div. 2004) (concluding that the
plaintiff was entitled to a hearing under 8 2a%tause the bylaws dibt address the conduct

at issuef> Thus, it was objectively reasonable facdbs, Goodwin, and, to the extent he could
otherwise even be held liable,dslowski to conclude they were acting lawfully, and, hence, they
are protected by the doctrine of qualified immuittySee Taravella599 F.3d at 135 (finding an
individual defendant protected by the doatrof qualified immunitywhere he “read the
[employment] [a]greement [at issue], sought leghvice, and reasonabdpncluded that [the

plaintiff] could be terminated without a heagii). Similarly, Jacobs, Goodwin, and Klosowski

25t bears noting that New York state codecisions are not relant in determining
whether a right is elarly establishedSeeluna 356 F.3d at 490 (noting that “a right is clearly
established if,” inter alia, “th8upreme Court or the Seconddtit has recogazed the right”
(alteration and internal quotation marks omitted)). However, these New York state court
decisions are instructive, inasmuch as thgypsrt the notion that “official[s] . . . [would]
objectively and reasonably believe[ptt{they] [were] acting lawfully,id., in expelling a
firefighter under circumstancéige those in this case.

26 One could imagine a response that Plaimtdsfound guilty of misconduct, inasmuch
as “conduct unbecoming” could amount to misconditowever, in considering whether a
firefighter is entitled to adaring, New York case law has turned on whether the conduct was
addressed in the bylawSee Pawlowski’84 N.Y.S.2d at 786—87 (observing that the petitioners
were found to have violated the fire company'slfuse policy and lying to the board of inquiry,
but concluding that they were nentitled to a hearingith regard to the former, because they
“were charged with violating a provision of thed-Company’s bylaws with respect to fuel use,”
but that they were entitled to a hearing @meection with the charg# lying to the board,
because “[t]he bylaws that are in tieeord do not address such conduct”).
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did not violate clearly established law, asnagher “the Supreme Court [n]or the Second
Circuit ha[d] recognized the rightd a hearing despite § 209-I'p@arent import to the contrary.
Luna, 356 F.3d at 490 (internal quotation marks omittéd).

2. First Amendment Retaliation

Defendants also move for summary judgmenbdglaintiff's claim for First Amendment
retaliation. §eeDefs.” Mem. 10-16.) “lradjudicating the rights qgfublic employees to speak
without facing retaliatio from a government employer,” the Second Circuit has recently
explained, “courts attempb arrive at a balance betweeretimterests of the employee, as a
citizen, in commenting upon mattetpublic concern and the interest of the State, as an
employer, in promoting the efficiency of the puldiervices it performtghrough its employees.™
Lynch v. Ackley811 F.3d 569, 577 (2d Cir. 2016) (alteration omitted) (qudRicgering v. Bd.
of Ed 391 U.S. 563, 568 (1968)). In so doing, taits must weigh the employee’s speech
interests against the governmenititerest in ‘effective andfficient fulfillment of its
responsibilities to the falic, including promoting efficiencgnd integrity in the discharge of
official duties, and maintaining propdiscipline in public service.”ld. (alterations omitted)
(quotingLane v. Franks— U.S. —, 134 S.Ct. 2369, 2381 (2014)).

To that end, while the Second Circuit has “described the elements of a First Amendment
retaliation claim in several waydepending on the factual contextyilliams v. Town of
Greenburgh535 F.3d 71, 76 (2d Cir. 2008), it has matir that, in the public employee
context, “[w]lhether . . . speech is protectashirretaliation under the First Amendment entails

two inquiries,”Ruotolo v. City of N.Y514 F.3d 184, 188 (2d CR008), specifically, “(1)

27 For this reason, it is immaterial whethevd@@win, in fact, voted to expel Plaintiff.
(CompareDefs.’ 56.1 T 91with Pl.’s 56.1 1 91.)
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‘whether the employee spoke as a citizen on a maftjgublic concern’ and, if so, (2) ‘whether
the relevant government entity had an adequatdication for treating the employee differently
from any other member of the general publicld. (quotingGarcetti v. Ceballos547 U.S. 410,
418 (2006)). “This step one inquiry in turn engasses two separatédguestions: (1) whether
the subject of the employee’s speech wasé#er of public concerand (2) whether the
employee spoke ‘as a citizen’ rather than solely as an emploltsthews v. City of N.Y779
F.3d 167, 172 (2d Cir. 2015) (internal quotation rsasknitted). Additionally, and relevant here,
“[tJo constitute speech on a matter of publiecern, an employee’s expression must ‘be fairly
considered as relating to any matter of political, social, or other concern to the community.”
Jackler v. Byrne658 F.3d 225, 236 (2d Cir. 2011) (quoti@dgnnick v. Myers461 U.S. 138, 146
(1983));see also Schoolcraft v. City of N.Mo. 10-CV-6005, 2012 WL 2161596, at *4
(S.D.N.Y. June 14, 2012) (samegconsideration deniec012 WL 2958176 (S.D.N.Y. July 20,
2012). “If the answer to either questismo, that is therel of the matter.”"Matthews 779 F.3d

at 172;see also White v. City of N,¥o. 13-CV-7156, 2014 WL 4357466, at *9 (S.D.N.Y.
Sept. 3, 2014) (“If the answer this question is no, then ‘tlEmployee has no First Amendment
cause of action based on [his] employer’s readiiothe speech.” (altetians omitted) (quoting
Garcetti 547 U.S. at 418)). “If, however, both gtiess are answered the affirmative,” the
Second Circuit has explained that “the couentiproceeds to the second step of the inquiry,
commonly referred to as thckeringanalysis: whether the relevant government entity ‘had an
adequate justification for treating the employdéedently from any other member of the public
based on the government’s needs as an employdiatthews 779 F.3d at 172 (quotirigane

134 S. Ct. at 2380).
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To begin, Defendants argue that Plditgtiinvectives directed toward the non-
participating attendees at the firehouse cannoeses\predicate speefdr purposes of a First
Amendment retaliation claim. Indeed, whettier non-participating members should be termed,
in Plaintiff's words, “a piece of shit,” a “bunch oifggers,” or persons to whom one might direct
“generic curse words,” (Pl.’s 56.1 § 27), cannotfaely considered as tating to any matter of
political, social, or otherancern to the community.Jackler, 658 F.3d at 236 (internal
guotation marks omitted). Indeed, the Court is hard pressed to find that such undeniably
revulsive and vulgar languageuwd or should be part ofdiscourse on matters of public
concern.See Dambrot v. Cent. Mich. Unig5 F.3d 1177, 1187 (6th Cir. 1995) (“Focusing on
the ‘content, form[,] andantext’ of [the plaintiff's] use othe word ‘nigger,’ this [c]ourt can
find nothing ‘relating to any matter of political,gal[,] or other concern to the community.™);
Thayer v. City of Holton515 F. Supp. 2d 1198, 1201-02, 1206-07 (D. Kan. 2007) (finding that
a number of vulgar statements, including thattfamager of the city for which the plaintiff
worked was a “gutless piece of shit,” anot matters of public concern).

Unsurprisingly, Plaintiff does not hingeshirirst Amendment retaliation claim upon the
notion that he was unfairly expell@dhis racist outburst; rathdre expresses skepticism that his
expulsion was truly for his esof racial slurs. §eePl.’s Opp’n 14-17.) To that end, he
regurgitates a litany assertions from his 56.1 Counter $taent indicating, inter alia, that
other Department members regljaised profanity, that McMurgaused the word “nigger” in
regard to an African-American member whileviies present, and that Giambattisto testified to
hearing racial slurased regularly. Seeid. at 15-17.) Moreover, Plaintiff argues that no
Department member, apart from him, has begreked within the pagen years, and that no

Department member has ever been punished for the use of racial Skesd#t 17.)
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According to Plaintiff, “[tlhe[se] disputed matal factual issues regarding Defendants’ intent
preclude granting summary judgment on Pl#istFirst Amendment Retaliation Claim.”ld. at
17.) At best, Plaintiff has acdiilated his suspicions for why there may have been more to his
dismissal than Defendants’ stated reasons.

Even assuming that Plaintiff spoke out ommmbers’ putative failure to come to the
firehouse and, more generally, an increasing unwitiess to participate in the non-firefighting
activities of a volunteer fire departmergeé€Defs.’ 56.1 | 61; PI's 56.16), this still does not
qualify as a matter of public concerti.is true that matters concerning the internal affairs of a
fire department can bemaatter of public concerrsee, e.g.Gusler v. City of Long BeacB23 F.
Supp. 2d 98, 126 (E.D.N.Y. 2011) (“&rsubject of the letter {@ssue] was the alleged
deficiencies in recent firefight responses in Long Beache¢luding allegations of misconduct,
malpractice and negligence. Such behavioriwithe fire department would be of general
interest[,] and of value and concern to public.” (internal quotation marks omittedghanks v.
Vill. of Catskill Bd. of Trustee$53 F. Supp. 2d 158, 165 (N.D.N.2009) (reporting fire
department safety violations to government agency was a matter of public coBcantigy v.
City of New Haven364 F. Supp. 2d 198, 202 (D. Conn. 2005)difig the plaintiffs critique of
a municipal fire department’s efforts to promoacial diversity was “undoubtedly . . . a matter
of public concern”); however, astherwise internal wlplace issue does not become a matter of
public concern simply because itooies within a fire departmerdgee, e.g.Fotopolous 11 F.
Supp. 3d at 364 (“There is no reason to belibeepublic would be concerned about which
firefighter holds what office in amternal [clompany or faction.”see alsdVulcahey v.
Mulrenan 328 F. App’x 8, 9 (2d Cir. 2009) (“[T]he fatiiat one of the stated reasons for the

[fire captain’s] request [at issue] touches upon the training and prepasedf the FDNY [does
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not] . . . evincel] a ‘broader public purpose.’tf; Benson v. Danie]89 F. Supp. 2d 212, 218
(D. Conn. 2000) (concluding that “[a] reasonable jury could conclude that it was objectively
reasonable for [the defendant] to have knovat ftine plaintiff’'s] speech on the television
program was Constitutionally protected,” wher#§ plaintiff's] comments addressed the state
of alleged racism within the department ashale, and did not solely focus on a particular
personal grievance he had with the department”ye He best, Plaintiff'$irade can be regarded
as relating to the question of whether certaembers of the Department were not attending
ceremonial events thatdi should have beenSéePl.’s Dep. Tr. 160—62 (indicating that
Plaintiff's conversation with McMurray is the fity conversation” thatorms the basis of his
claim that his free speech was violated andhkeadid not discuss the égcott” of the firehouse
as reflected in the July 2011 Facebook postsdrconversation with McMurray on the night in
guestion); Aug. 14 Meeting Tr. 89 (indicating thatNMaray testified thaPlaintiff regarded it

as “fucking bullshit” that persons who did natirch were at the firehouse and drinkirt§).)
Simply put, members of the public would no moaee about whether, Rlaintiff's estimate, it
was unfair that some members of the Departrabatld be permitted to drink at the firehouse
despite having not marched in the parade thanwloeyd “which firefighter holds what office in

an internal [clJompany or faction.Fotopolous 11 F. Supp. 3d at 364 (E.D.N.Y. 2014).

28 To the extent that Plaintiff would taklee position that his concerns over Department
members’ unwillingness to take part in non-firefigh activities includedguch weightier issues
as their willingness to attend EMS calisf,. Pl.’s 56.1 § 61 (noting that Klosowski
“acknowledged that members had refused to atten8 EdIs so frequently &t the Fire District
had been forced to hire paid workers in 20188pond to EMS calls for the majority of each
week”)), Plaintiff has pointed toothing in the record to suggekat he broached this topic on
the evening in question.
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3. Defamation

At the outset, while Plaintiffs Compldialleges that “Defendants . . . made false
statements of fact concerning Plaintiff taréhparties, both inwriting, and through spoken
words,” (Compl. 1 79), it is not completelyealr upon which facts Plaintiff rests his defamation
claims, 6eeCompl. 11 79-82)° In opposing Defendant®lotion for Summary Judgment,
however, Plaintiff’'s Counter 56.1 Statement breakiscertain facts undéne heading “Whether
Martin Miller’s letter contained fae statements of fact,” in whide addresses)(fhe content of
Miller’s letter and (2 the content of Steven’s Febry&7, 2012 resignation letterSé€ePl.’s
Counter 56.1, at unnumbered 52-57, 11 1-42ijlithonally, in responding to Y 66 of
Defendants’ 56.1 Statement, which indicated Biaintiff “claims [certén Defendants] defamed
him by labeling him a racist,” wle Plaintiff noted that certaiof the mentioned Defendants
were terminated from the lawsuit, he nonaetlslhas asserted claims against certain other
Defendants, “including that [Plaintiff] was a ‘rac¢jghat harmed [Plaintiff] in his professional
and personal reputation,” and further assgrthat “the expulsion letter sent to
[Plaintiff] . . . incorporates the false and defaomg statements made by Martin Miller, with
actual malice.” (Pl.’s 56.1 1 66J)he Court takes its cue from thesaxtions as to the content of
Plaintiff's defamation claim, as, in his oppositjd?laintiff does not cl#ly the basis for his
defamation claim, and, much to the contrary, sfgjs described in th factual section above,
Plaintiff has produced ample evidence to demonstrate the existence of geswéseof material
fact, which makes Plaintiff's d@mation claim inappropriate feaummary judgment,” and that

“[plaragraph 66 to Plaintiff's Response tofBedants’ 56.1 Statement, which has more than

29 Plaintiff never heard Goodwin, Jacobs Kbéosowski call him a racist. (Defs.’ 56.1
167; Pl’s56.1167.)
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forty (40) discrete subparagpas, identifies the typef convincing evidentiary support for
Plaintiff's claim that Defendants actedth actual malice.” (Pl.’s Opp'n 21.)

a. ApplicableLaw

Because Plaintiff’'s defamation allegations tupon the content of these letters, his is a
claim of libel. SeeAlbert v. Loksen239 F.3d 256, 265 (2d Cir. 2001) (explaining that
“[g]enerally, spoken defamatory words are dlan written defamatory words are libelQglle v.
Filipino Reporter Enters. In¢209 F.3d 163, 176 (2d Cir. 2000) (“Libel is a method of
defamation expressed in writing pint.”). To recover for libel under New York law, a plaintiff
must “prove five elements: (1) a written defamatstatement of fact regding the plaintiff; (2)
published to a third party by the defendant; (3) [thefendant’s fault . . . ; (4) the falsity of the
defamatory statement; and (5) injury to [the] plaintifideloff v. N.Y. Life Ins. Cp240 F.3d
138, 145 (2d Cir. 2001¥yee alsdGiuffre v. Maxwell—F. Supp. 3d—, 2016 WL 831949, at *2
(S.D.N.Y. Feb. 29, 2016) (same). Additionally,@herwise actionable statement may not be
actionable if subject to a qualified privileg8ee, e.gColantonio v. Mercy Med. Ctr24
N.Y.S.3d 653, 658-59 (App. Div. 2016) (“Generally, communications ‘protected by a qualified
privilege are not actionable uskea plaintiff can demonstrateat the declarant made the
statement with malice.” (quotinBosenberg v. MetLife, InAB66 N.E.2d 439, 442 (N.Y.

2007))). Before exploring why Defendants arétkd to summary judgment on each of the
letters, the Court must first survey the legahgiples underlying several of these requirements.

i. Factvs.Opinion

With regard to the first of these elementsgder New York law, “pur@pinion’ . . . is not
actionable because ‘[e]xpressions of opiniomp@sosed to assertions of fact, are deemed

privileged and, no matter how offensive, canm@the subject of an action for defamation.”
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Davis v. Boehein22 N.E.3d 999, 1004 (N.Y. 2014) (quotintann v. Abel885 N.E.2d 884,
885-86 (N.Y. 2008))see also Levin v. McPhe®l9 F.3d 189, 196 (2d Cir. 1997)
(“[E]xpressions of opinion & not actionable . . . ."f3ross v. N.Y. Times C&23 N.E.2d 1163,
1166 (N.Y. 1993) (noting that “expressions ofropn . . . are not actionable,” but that
“assertions of fact . . . may form the basis ofable libel claim”). “Distinguishing between fact
and opinion is a question of law for the couttshe decided based on what the average person
hearing or reading the communtica would take it to mean.Davis 22 N.E.3d at 1004—-05
(internal quotation marks omittedestis v. Am. Coal. Against Nuclear Iran, |r&3 F. Supp.

3d 705, 718 (S.D.N.Y. 2014) (“Whether a statemepinion or rhetorical hyperbole as
opposed to a factual representai®a question of law for theoart.” (alteration and internal
guotation marks omitted)). “The dispositive inquis whether a reasonable reader could have
concluded that the statements weoeveying facts about the plaintiffDavis 22 N.E.3d at
1005 (alterations and interngliotation marks omittedee alscCelle, 209 F.3d at 178 (“The
‘essential task is to decide whether the wordepained of, considered in the context of the
entire communication and ofdlttircumstances in which they were . . . written, may be
reasonably understood as implying the asseafamdisclosed facts justifying the opinion.”
(alteration in original) (quotin&teinhilber v. Alphons&01 N.E.2d 550, 552-53 (N.Y. 1986)).
A court should not “sift[] through a communicaai for the purpose of isolating and identifying
assertions of fact;” rather, it “should look tethver-all context in which the assertions were
made and determine on that basis whether @soreable reader would have believed that the
challenged statements were conmeyfacts about the plaintiff. Davis, 22 N.E.3d at 1005
(alterations and internal quotation marks omittefi¢cordingly, the courts have recognized that

“[a] combination of individual statements whiin themselves may not be defamatory might
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lead the reader to draw an inferetitat is damaging to the plaintiff.Herbert v. Landp781
F.2d 298, 307 (2d Cir. 198&ee alsdMacineirghe v. Cty. of SuffglNo. 13-CV-1512, 2015
WL 4459456, at *10 (E.D.N.Y. July 21, 2015) (“faenation by implication occurs where a
combination of individual statements which iethselves may not be defamatory might lead the
reader to draw an inference that is damagirtheqlaintiff.” (alteraton and internal quotation
marks omitted)). In distinguishing betweagetfand opinion, courts apply three factors:

(1) whether the specific tguage in issue has a precmmeaning which is readily

understood; (2) whether the statents are capable of being proven true or false; and

(3) whether either the full context ¢fhe communication in which the statement

appears or the broader social context surdlounding circumstances are such as to

signal readers or listenettgat what is being read ordrel is likely to be opinion, not

fact.
Davis, 22 N.E.3d at 1005 (alterationsdhinternal quotation marks omittedge alsdGiuffre v.
2016 WL 831949, at *3 (same).

As a matter of federal constitutional law, thergtard of fault required to sustain a libel
claim varies depending on te&atus of the plaintiff.Greene v. Paramount Pictures Carg- F.
Supp. 3d —, 2015 WL 5794313, at *9 (E.D.NSept. 30, 2015). “[U]nder the First
Amendment, a public official cannot recover godefamatory falsehood relating to his official
conduct unless he proves that the statemestmade with ‘actuahalice’—that is, with
knowledge that it was false or with recklesregard of whether it was false or nd@ijt Wisc.
Airlines Corp v. Hoeperl34 S. Ct. 852, 861 (2014) (some internal quotation marks omitted), a
limitation later expanded to public figureseCurtis Publ’g Co. v. Butts388 U.S. 130, 154-55
(1967), and equally applicable ‘tamited-purpose” public figuressee Biro v. Conde Ngs807

F.3d 541, 544 (2d Cir. 2015). However, as fathasUnited States Constitution is concerned, “a

private plaintiff in a defamation action can[] eer for a published falsehood [if] he proves that
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the defendant was at least neglig@npublishing the falsehood.Dun & Bradstreet, Inc. v.
Greenmoss Builders, In&72 U.S. 749, 763 (1985) (Burger, C.J., concurring).

Nevertheless, the New York Court of Appelads declined the invitian to set the bar
for private plaintiffs as low as negligence “whéhne content . . . is arguablvithin the sphere of
legitimate public concern,” in which case the ptdf “must establish, by preponderance of the
evidence, that the publishacted in a grossly irresponsilstenner without due consideration for
the standards of informationtharing and dissemination ordnilg followed by responsible
parties.” Chapadeau v. Utica Obseer-Dispatch, InG.341 N.E.2d 569, 571 (N.Y. 197%).In
determining whether content is arguably withia g#phere of legitimate public concern, the New
York Court of Appeals has cautioned that “picditions directed omlto a limited, private
audience are matters of purely private conceHiggins v. Moore726 N.E.2d 456, 460 (N.Y.
1999) (internal quotation marks omd)e “In light of the extremgl broad interpretation of that
standard by New York cots, decisions in whicRhapadeawvas held inapplicable because the
subject matter was not a matter of legitienptiblic concern are extremely raréfbert, 239
F.3d at 269.

iii. Privilege

“New York affords qualified protection twefamatory ‘communication[s] made by one
person to another upon a subject in which both have an intera#ert, 239 F.3d at 272
(alteration in original) (quotin&tillman v. Forgd 238 N.E.2d 304, 306 (N.Y. 1968¥ee also

Chao v. Mount Sinai HospNo. 10-CV-2869, 2010 WL 5222118, at *7 (S.D.N.Y. Dec. 17,

30“[wWihile Chapadealitself was about the liability cf media defendant for statements
contained in a published artickhe standard also governs suitsgoivate plaintiffs . . . against
non-media defendants,” provided thia¢ allegedly defamatory statements “were arguably within
the sphere of public concerndhadmit of measurement by tGdapadeatstandard, at least
when they are publicly madeAlbert, 239 F.3d at 269 (internal quotation marks omitted).
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2010) (“New York recognizes a ‘common irgst’ qualified priviege that protects
communications ‘made by one person to another upon a subject in which both have an interest.”
(quotingLiberman v. Gelsteirg05 N.E.2d 344, 349 (N.Y. 1992)§ff'd, 476 F. App'x 892 (2d
Cir. 2012).

“Communications by supervisors or co-waikenade in connection with the evaluation
of an employee’s performance, including allegations of employee misconduct and
communications regarding the reasons for an engpisydischarge, fall within the privilege.”
See Albert239 F.3d at 272 (citinglcNaughton v. City of N.Y650 N.Y.S.2d 688, 689 (App.
Div. 1996);Mock v. LaGuardia Hospital-Hip Hosp., Inel98 N.Y.S.2d 446, 447 (App. Div.
1986));see alsdbraheem v. Wackenhut Servs., )29 F. Supp. 3d 196, 217 (E.D.N.Y. 2014)
(“[lnsofar as [two employees] could be helddle for passing along what was reported to them
by [two other employees], they are protectedH®yso-called common-interest privilege that
applies to defamation claims in New York.Fyji Photo Film U.S.A., Inc. v. McNultg69 F.
Supp. 2d 405, 415 (S.D.N.Y. 2009) (“[The counterola@iefendant] admits that it distributed
the . .. [m]lemorandum to its employees. Thgtridiution is protected bhe common interest
privilege because [the counterclaim defendant] and its employeesat@mmon interest in [the
counterclaimant’s] alleged employmeelated misconduct.” (footnote omitted)ureshi v. St.
Barnabas Hosp. Ctr430 F. Supp. 2d 279, 284, 291 (S.D.N.Y. 2006) (finding statement by
doctor in medical residency progrdamresident’s father thatdhresident was feeling sad and
needed therapy subject to qualifiprivilege). Consequently, ater from an employer to an
employee explaining the reasons for his termamatvill fall within the scope of that qualified
privilege. SeeBurns v. Palazola803 N.Y.S.2d 169, 170 (App. Div. 2005) (“[T]he termination

letter was protected by a quadid privilege since the defenlamade the communication upon a
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subject in which he had an interest to spea#f,the communication was made to persons with a
corresponding interest.” (alterations and in& quotation marks omitted)). Similarly, a
complaint from a member of one organizatiomtsupervisory officiatoncerning a member’s
conduct will therefore also trgger the qualified privilegePhelan v. Huntington Tri-Vill. Little
League, InG.868 N.Y.S.2d 737, 738-39 (App. Div. 2008nh¢hing letter fromlittle league
umpire to director of the Department of Padnd Recreation concerniadittle league coach’s
“unacceptable and despicable language andviimtido be shielded by common-interest
privilege (internal quotation marks omitted)).

“A defendant forfeits thigjualified privilege by making a false, defamatory statement
with ‘malice’ of either the common-law or constitutional varietplbert, 239 F.3d at 272
(citing Liberman 605 N.E.2d at 349-503ge also Peffers v. Stop & Shop SupermarketNen.
14-CV-3747, 2015 WL 5460203, at f%.D.N.Y. June 9, 201%hoting that, “[o]nce qualified
privilege has been established, a plaintiff nalsiw that [the] defendasacted with malice in
order to overcome the privilege,” which ynlae “either of the common law or of the
constitutional variety” (italics and internal quotation marks omittéd@kinen v. City of N.Y53
F. Supp. 3d 676, 702 (S.D.N.Y. 2014) (“[S]tatesdsubject to qualified privilege] are
protected unless they were made with commonrw®alice . . . or constitutional malice . . . .”).
“Common-law malice means spite or ill will, andfelgts the privilege only if it is the one and
only cause for the publicationAlbert, 239 F.3d at 272 (alteratignstation, and internal
guotation marks omitted}ee also Chandok v. Kless@2 F.3d 803, 815 (2d Cir. 201(1)A]s
to common-law malice, only if a jury could reasblyaconclude that spite or ill will was the one
and only cause for the publicati@a triable issue raised.” l{gration and internal quotation

marks omitted))Stukuls v. State866 N.E.2d 829, 835 (N.Y. 1977) feering to the plaintiff's
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burden where the common-interest privileged atddas to “prov[e] that malice was the one and
only cause for the publication”Bernacchi v. Cty. of SuffqlR88 N.Y.S.2d 663, 665 (App. Div.
2014) (“[W]here a plaintiff can demonstrate tkta¢ communication made by the defendant was
not made in good faith but was motivated ol malice, the protection provided by the
qualified privilege will be inapplicable.”Phelan 57 868 N.Y.S.2d at 738 (indicating that
common-interest privilege is inapplicable wlad¢ine communication was “motivated solely by
malice”); Golden v. Stiso720 N.Y.S.2d 164, 165 (App. Div. 2001) (“Once a qualified privilege
is shown to exist, the burden foof shifts to the plaintiff to establish that the communication
was not made in good faith but was motivated solely by malice.”). In endeavoring to show that
such malice was the sole cause of the allegedgnutory statement, a plaintiff may not rely on
“[m]ere conclusory allegations, or chargeséx@upon surmise, conjecture, and suspicion,”
which “are insufficient to defeat the claim of qualified privileg&érnacchj 988 N.Y.S.2d at
665 (internal quotation marks omitted]S]pite or ill will refers not to [the] defendant’s general
feelings about [the] plaintiff, but to trepeaker’'s motivation for making the defamatory
statements."Liberman 605 N.E.2d at 350.

In contrast to common-law malice, “[c]onstitanal or ‘actual’ malice means publication
with ‘knowledge that [the statement] was false or reckless disregaad whether it was false
or not.” Albert, 239 F.3d at 272 (second and thili@@ations in original) (quotingiberman
650 N.E.2d at 349). “Reckless disregard as tatyatseans that the statement is made with a
high degree of awareness of fhélication’s probable falsity awhile the defendant in fact
entertained serious doubts aghe truth of the publication.1d. (alterations and internal
guotation marks omitted}ee alsd.iberman 605 N.E.2d at 350 (noting that “there is a critical

difference between not knowing whether sometlisrigue and being hidgy aware that it is
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probably false,” as “[o]nly the teer establishes reckless disaed)in a defamation action”).
Mere falsity, however, is n@nough to establish malic&ee Air Wisc. Airlines Corpl34 S. Ct.
at 861 (“[W]e have required more than m&aisity to establish actual malice . . . 9mith v.
Montefiore Med. Ctr.984 N.Y.S.2d 50, 51 (App. Div. 2014) (“Wi an allegation of falsity is
insufficient to create an inference of malice Jioeamay be inferred from a statement that is so
extravagant in its denunciationssar vituperative in it€haracter as to warrant an inference of
malice.” (citation and internal quotation marksitted)). As between constitutional malice and
common law malice, the Second€liit has noted that “[t]heritical difference between
common-law malice and constitutional . . . malgéhat the former focuses on the defendant’s
attitude toward the plaintiff, the latter ¢me defendant’s attitude toward the trutiChandok
632 F.3d at 815 (ellipses and internal quotation marks omitted).

With these general principles in mind, @eurt considers whetha reasonable jury
could conclude that Plaintiff has been defamed.

b. Steven Miller's Resignation Letter

As noted, the first of the the possible communications tlwatuld form the basis of a
defamation claim is Steven Miller’s resignatietter. That letter in its entirety reads:
Chief O’'Hara,

With careful review and objectivaisssessment of both operational and
administrative decisions made by tH&ae of the chief throughout the current
and previous calendar year, | have decithad | can no longer accept the liability
of remaining a fire officer under the cunteadministration. Furthermore | urge
you as the Chief of this department éevaluate the leadership styles used and
operational decisions matg your subordinate Chief @¢ers in an effort to
decrease the liability to the fire digtriand improve overall fire ground safety.
On this date February 27, 2012 |, SteWiiler, #11-643 resign from the rank of
Rescue Company Captain immediateBtease note the following submissions:

- Captains helmet
- Envelope containing Captains uniform brass
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- Envelope containing various keys once issued
- Request “fobble” access to be denied to the kitchen, training closet,
computer room, and equipment cage

Respectfully submitted,
StevernMiller

(SeeMassucci Decl. Ex. U.) To the extent thdreasonable reader” would even have “believed
that the challenged statements were conveying mwbut the plaintiff,iwvhen “look[ing] to the
over-all context in which the assertions were mabBeayis 22 N.E.3d at 1005 (alteration and
internal quotation marks omitted), this letter mainsupport Plaintiff's defamation claim because
it is time-barred: In New York, the statuteliofitations for defamation is one year. N.Y.
C.P.L.R. 215. Nevertheless, Plainfifed his Complaint on January 2, 201de¢ generally
Compl.), nearly two years aftSteven Miller’s letter,deeMassucci Decl. Ex. U (reflecting
February 27, 2012 date for the letter)). Becalsénder CPLR § 215(3)a claim for libel must
be asserted within one yeartbé date on which the libelous madé first was published, that is,
displayed to a third party;Tucker v. Wyckoff Heights Med. C&2 F. Supp. 3d 583, 596-97
(S.D.N.Y. 2014) (quotindgdanly v. Powell Goldstein, L.L.P290 F. App’x 435, 439 (2d Cir.
2008)), and because “a later discovery of pubtishefamatory material does not toll the one-
year statute of limitationsjd. (citing Teneriello v. Travelers Cq$41 N.Y.S.2d 482, 483 (App.
Div. 1996)), Plaintiff's claim is time barred to tke&tent it is based upon Steven Miller’s letter.

c. Miller's Letter

Matters are somewhat more complicated weatspect to Miller’s letter. Ultimately, a
claim based on it is also unavailing, as certdiMiller’s statements are nonactionable
statements of opinion, and thdiets are protected lilye common interest glifged privilege.

As a preliminary matter, it is helpful todpe with a review of the content of Miller’s

letter. For analytical purposes, the allegationlilter’s letter can be conceptualized as falling
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into five groups: statements concern{ay Plaintiff's alleged past suspensich§2) others’ need
to restrain Plaintiff during his purported tiratt3) Plaintiff's alleged efforts to discredit the
Miller family,*? (4) statements and threats Plainpifirportedly made on the night in questién,

and (5) allusions to Plaintiff being a racist amhcern that Plaintiff may be a future thrét.

31 Specifically, Miller says, “[Plaintiff] isa repeat Offender—This is not his first
suspension for conduct unbecoming. This is at ldaghird. There was orfer a fist fight with
another member of the Department (Dave O’'Hdra)here was one when he quit as Captain of
Engine Company Three. And now his third Racist hate speech and threats against the
[welfare] of other members.” (Mer Letter, at unnumbered 3.)

32 “witnesses to this event, [Hill], [ClairfMcMurray], [Silverblade], among others],]
attempted to stop [Plaintiff] frompursuing these members, butrb&used. In a rage, he broke
free from their guidance and continued his vedralaught and threats éiminate the members
once he becomes Chief of the Department furtfweatening anyone who stands in his way.”
(Miller Letter, at unnumbered 1.)

33 Those statements include:

e “Over the last two years, there has beentoaetion by [Plaintiff] to discredit members
of my family for what has been shown todeersonal issue. Until recently, | did not
know the root of his hatred, bobw it is quite evidnt that he intends to use his elected
Office to pursue his path of revenggMiller Letter,at unnumbered 1.)

e “[Dloes it [i.e., Plaintiff spurported comment about elinaiting certain persons and
telling McMurray not to stand ihis way] mean that once aig, he is going to use the
Office of the Chief in an attempt to settle a personal score?” (Miller Letter, at
unnumbered 2.)

34 These quotes include

e “[Plaintiff] . . . began a verbal onslaught agstitwo members of this Department he had
seen walking in the parkingtloutside the building. HurlinRacial Slurs, making threats
against their safety[,] and[] threats against the families of those members.” (Miller
Letter, at unnumbered 1.)

e “Ratajack[]s Quote, ‘When I'm Chief, I'ngoing to eliminate them! ‘Don’t you dare
stand in my way’—Stated to [McMurray].” (Miller Lettestt unnumbered 2.)

e “Ratajack[]s Quote, ‘We are nothing bwbrthless niggers!”’(Miller Letter, at
unnumbered 2.)

e “[Plaintiff] has, throughhis actions made the [Daggment] a ‘Hostile Work
Environment’ as defined by the Federal Government. A hostile work environment exists
when an employee experiences workplace harassand fears going to work because of
the offensive, intimidating, or oppressive aspbere generated byetharasser.” (Miller
letter, at 3.)

35 These statements include:
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“[N]ever have | had to dealithh the outright hatred and ratibias of a member of my

own Department and especially, a Chiefad#fi” (Miller Letter,at unnumbered 1.)
“Because of [Plaintiff's] actions, his obviouacial bias, threats against my and my
familly’]s safety as well as other memberstoé Department and his stated plan to use
the Office of the Chief of the Departmentpursue his goal, short of seeking a
restraining order, | am left with no altetive but to bring formal charges against this
member . ..."” (MilleilLetter, at unnumbered 2.)

“I strongly believe that his wds, racial slurs and threagainst my safety as well as
other members of the Department are alisguounds for removdtom a position of
authority and perhaps even expulsion fritwis Department.” (Miller Letter, at
unnumbered 2.)

Regarding Plaintiff's statement that Wwas going to “eliminate them” and telling
McMurray not to stand in his way, “Does that méahere is a fire and he is the Incident
Commander he is going to deliberately placeammy sons or certain other members of
this Department in a perilous circuraste?” (Miller Letter, at unnumbered 2)
Regarding Plaintiff's purported quote alluding‘teorthless niggers,” “Clearly this is
racial hate speech. There is absolutelyaum in the BFD for someone with such a
prejudicial mindset especially a Chief @#r. Does this mean that our African[-
JAmerican members . . . are nothing but worthless niggers in the eyes of the Chief? Will
anything they do, any job they perform be acceptable? And what of their safety? Will
those members be placed in harm[’]s way because they are minorities? What happens
when we respond to a structure fire wheregbe of color reside with [Plaintiff] as

Incident Commander? Do we not attempeéscue? Do we not make an aggressive
attack because [Plaintiff] views them asrthatess minorities? Dwe not provide the

same level of care or professionalism baestiney are minorities? Similarly, what
happens when we respond to an MVA or accident scene where a minority is injured with
[Plaintiff]? Do we not call for a medic®r a helicopter? Do we not provide care
consistent with Caucasian people(iller Letter, at unnumbered 2-3.)

“A prejudiced mind is an unfortunate circuraste. Members are free to form their own
opinions[;] however, [Plaintiff] is not just a mier of this Department[;] he is a Chief
Officer. He is the public face of the [Disttic What would the press have to say about
his statements concerning worthless niggeWhat would the NAACP, the ACLU, the
Federal Equal Opportunity Office sayPMiller Letter, at unnumbered 3.)

“If brought to the attention of the Federal EEO, there are grounds for prosecution.
[Plaintiff] directly controls the possibility foany of the referenced members to advance
their careers. He controls who is promatiethe Officer Ranks. [Plaintiff] directly
controls the possibility for any of the reéeaced members for advanced training. He
approves who is allowed to seek advanceaitngior attendance at seminars. As a result
of [Plaintiff']s obvious expression of hisaial bias, continued participation of the
affected members may be adversely affectiig.[dHe can absolutely impede the career
path of a member. This mindset goes beyond intent to do harm to members of this
Department. It is quite appnt that there may be intetiot do harm to any minority
resident of this DistrictThere is no room for someonéthvsuch a bigoted mindset in

this Department. We are the BFD not Ki€K. | would very much appreciate being
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i. Statementsf Opinion

To begin, Miller’s final category of statemts—that is, his articulated concerns that
Plaintiff was a racist or a fututareat to others—is nonactionablempn. This is so for at least
two reasons. First, Miller’s ledt, in hypothesizing that Plaintif a racist and a threat to the
Department, takes pains to dethe facts underlying his accusans. For instance, before
posing such questions as whetHer,instance, Plaintiff would put minority members in harm’s
way, Miller expressly says, “[m]y requestidased upon the following” and identifies the quote
that gives rise to his suspicionsSegMiller Letter, at unnumbere®.) This is significant
because, as the Second Circuit has recognized, Ydiilstatement[] [thatjnay be characterized
as hypothesis . . . may . . . be actionable ifinitl[ies] that the speaks opinion is based on the
speaker’s knowledge of facts that are not disclosecktoetdder,” a statement of opinion is not
actionable where it “discloses the facts on which it is baseevin 119 F.3d at 19%&ee also
Ony, Inc. v. Cornerstone Therapeutics, Ji¢o. 11-CV-1027, 2012 WL 1835671, at *10
(W.D.N.Y. May 18, 2012) (sameaff'd, 720 F.3d 490 (2d Cir. 2013). Such is precisely the case
here, and, therefore, Miller'saims that Plaintiff is a racistnd may be a future harm are
nonactionable opinionSeeSilverman v. Daily News, L.P11 N.Y.S.3d 674, 67576 (App. Div.)
(finding newspaper article questiog whether a principal who dallegedly authored “racist
writings” and had ties ta “white supremacist group” shoub@ in charge of a school with a
large minority population was not actionable as libepart because “there was full disclosure
of the facts suppting the opinions”)appeal dismisse@8 N.E.3d 825 (N.Y. 2015)ave to

appeal denied44 N.E.3d 939 (N.Y. 2015Russell v. Davie®948 N.Y.S.2d 394, 395-96 (App.

placed on the agenda of the next Commissiomeesting to discuss this matter further.”
(Miller Letter, at unnumbered 3—4.)
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Div. 2012) (concluding that an ake detailing the plaintiff's aligedly racist and anti-Semitic
essay provided only non-actionable opinion, where “there was full disclosure of the facts
supporting the opinions”).

However, Miller’s letter, to the extent thatsserts that Plaintiff is a racist who poses a
threat of future harm, is also rightly regaragednon-actionable becausetdae makes clear that
its content is opinion in this respt. Courts are not to lose sight of the broader context in which
contested statements are ma8ee, e.gDavis 22 N.E.3d at 1005 (indicaty that courts should
consider “whether either the full conte{tthe communication in which the statement
appears . . . and surrounding circuamstes are such as to signal exadr listeners that what is
being read or heard is likely to be opiniont fact” (alteration anthternal quotation marks
omitted)). Here, the context makes clear that Millenot asserting new facts against Plaintiff,
but is expounding upon the corollaries of the pugmbfacts that he has presented—and in the
form of questions no less. Simply put, tone matt&mseSandals Resorts Int'l Ltd. v. Google,
Inc., 925 N.Y.S.2d 407, 415 (App. Div. 2011) (findingemail to be nofactionable opinion
where it was “replete with rhetoal questions” and, considerad a whole, an “exercise in
rhetoric”); cf. Bellavia Blatt & Crossett, P.C. v. Kel & Partners LL-&F. Supp. 3d—, 2015 WL
8941120, at *5 (E.D.N.Y. Dec. 16, 2015) (noting thigtorical indicators” such as word choice
inform the inquiry into whether a statement is opmiand collecting cases). tims respect, it is
instructive that Miller's suggestn that Plaintiff may be a racist who would pose a threat of
future harm to others follows a discussion @& tonduct Miller alleges Plaintiff to have engaged
in, and takes the form of a series of questio@eelfliller Letter, at unnmbered 2—-3.) Thus, a
reasonable reader would not takesh assertions to be statemseof fact, but would rather

understand them to be an exercise in flesbimgthe implications of the facts previously
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disclosed. They are, theogé, not actionable libelSee Davis22 N.E.3d at 1004
(“[E]xpressions of opinion . . . , no matter how oi$e/e, cannot be the subject of an action for
defamation.” (internal quotation marks omitted)).

ii. QualifiedPrivilege

Miller's remaining statements are proegtiunder the qualified privilege. As noted,
“New York affords qualified protection to defeatory ‘communication[s] made by one person to
another upon a subject in which both havenéerest,” which includes “[clommunications
by . .. co-workers made in connection with . . . allegations of employee misconélzrt,
239 F.3d at 272 (first alteration in original) (quotiagliiman 238 N.E.2d at 306). Therefore,
because Miller’s letter is exactly such argounication, the qualified privilege attach&ee
Campanella v. Cty. of Monrp853 F. Supp. 2d 364, 369, 372 (W.D.N.Y. 2012) (finding a
common interest “clearly shareith a “memorandum of record” prepared by a lieutenant
alleging that the plaintiff deputy sheriff viokat the sheriff's office rules proscribing, among
other things, “conduct unbecoming”). The gtien then becomes whether Plaintiff can
demonstrate that Miller was motivated by constitutional malice or common law malice.

At the outset, it bears noting that, in his opposition to Defestittion, Plaintiff
makes only a feeble attempt to assert the existence of malice, noting that “Paragraph 66 to
Plaintiff's Response to Defendahb6.1 Statement, which has more than forty (40) discrete
subparagraphs, identifies the type of convigaévidentiary support fdelaintiff's claim that
Defendants acted with actual malice,” and, ngeeerally, asserting thatalice, as a general
matter, may be difficult to determine on a motion for summary judgm&eteP(.’'s Opp’'n 19—
21.) Nevertheless, Plaintiff does present semidence to suggest that certain of Miller’s

assertions were false. Therefore, the Courtasitisider each remaining category of statement in
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Miller’s letter, in an effort to determinghether that evidence can overcome the qualified
privilege.

First, Plaintiff has presented some evidenggesting that he was nat fact, previously
suspended for conduct unbecomirgeéPl.’s 56.1 1 66(b)—(d) (atg Klosowski Dep. Tr. 19;
Goodwin Dep. Tr. 41-42, 78, 84; McMurray Dep. T09); Pl.’s Counteb6.1, at unnumbered
52-53 11 3, 5-6 (citing Klosowski Dep. Tr. I®podwin Dep. Tr. 41-42, 78, 84; McMurray
Dep. Tr. 109).) To that end, Plaintiff citesdsbwski’'s deposition transcript, which indicates
that Plaintiff's disciplinary ife reveals that he was not d@ed prior to that time, See
Klosowski Dep. Tr. 19), Goodwin’s testimony, whimdicates that Goodwin did not remember
Plaintiff being disciplired prior to June 2013s¢eGoodwin Dep. Tr. 42—43), and could not find
evidence of Plaintiff having been susped twice before for conduct unbecomind, &t 78-79,
85), and McMurray saying that, while he “heafda possible incidetitinvolving Plaintiff
having been suspended earlier,fatd not] know for a fact,” ¢eeMcMurray Dep. Tr. 109). In
contrast, in his deposition, Mdt reiterates thalaintiff was suspended for a fistfight,
information that he says healmed when “letters [were] positén the firehouse saying that
[Plaintiff] was suspended.”SgeMiller Dep. Tr. 50-51.) Creditinglaintiff’'s evidence, he may
well have established that tRarties dispute whether Plaifitvas previously suspended;
however, “neither falsity nor the existence abpearlier disputes between the parties permit an
inference of malice” for purposed a qualified interestSborgi v. Green722 N.Y.S.2d 14, 15
(App. Div. 2001).

With regard to constitutional malice, a reasdegiy would not be db to conclude that
Miller made the statement concerning Plaingiffrior suspension “withrlowledge that [it] was

false or [with] reckless disregard of whether itsWalse or not,” that is, “with a high degree of
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awareness of the [statement’s] probable falsityloite [Miller] in fact entertained serious
doubts as to the truth of the publicatioAJbert, 239 F.3d at 272 (inteal quotation marks
omitted). To the contrary, Millen his deposition did not retreabfn his assertion that Plaintiff
had been suspended for a fistfight with O’Hdmat, further claimed that he had seen a letter
indicating that Plaintifivas suspended at that time for conduct unbecomiageMiller Dep.

Tr. 50-51.) Any conclusion that Miller must have known that his assertion was false on the
grounds that it was (arguably) untrue, would bexercise in conjecture, which is insufficient to
establish constitutional malic&ee, e.g Ashby v. ALM Media, LL®73 N.Y.S.2d 109, 110
(App. Div. 2013) (dismissing claim where “[the] [p]laintiff's allegations of malice, in an effort to
overcome the common-interest privilege, amount to little more than mere surmise and
conjecture” (internal quotation marks omitted)).

An arguably closer call exists with respectommon-law malicehowever, Plaintiff's
claim there, too, fails. It igsue that “[common-lawnalice] focuses on the defendant’s attitude
toward the plaintiff,"Chandok 632 F.3d at 815, and it is true tihitler’s letter alludes to an
effort on Plaintiff's part to “discredit members of [Miller’s] family for what has been shown to
be a personal issue,” (Milld_etter, at unnumbered 1), whicone might infer, suggests a
negative attitude toward Plaifiton Miller's part. However, for purposes of the common-
interest privilege, “earlier dmites are not evidence of malicaNilliams v. Cty. of Genesggé62
N.Y.S.2d 724, 727 (App. Div. 2003) (alteraticansd internal quotation marks omittedge also
Shorgi 722 N.Y.S.2d at 15 (samdéinas v. Brown702 N.Y.S.2d 732, 734 (App. Div. 2000)
(same)McGovern v. Haye$24 N.Y.S.2d 558, 560 (App. Div. 1988) (santgjedman v.

Ergin, 487 N.Y.S.2d 109, 111 (App. Div.) (samajfd, 485 N.E.2d 1029 (N.Y. 1985). Even if

Miller could be said to possess sufficient “sptall will” toward Plaintiff to permit the
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conclusion that he acted with common-law malgeh malice, as noted, “defeats the privilege
only if it is the one and onlgause for the publicationAlbert, 239 F.3d at 272 (internal
qguotation marks omitted). Plaintiff has pointecho evidence—nor likely could he—to suggest
that spite or ill will toward Plaintiff was thene and onlycause for Miller’s decision to tell
Giambattisto that Plaintiff had previously been suspended for conduct unbecoming, as opposed
to, for instance, an effort to contextualize Mikeother statements in the letter. Therefore,
Plaintiff's assertion that Miller libeled him iclaiming that Plaintiff had been previously
suspended for conduct unbecoming is not actionable.

Similarly, Plaintiff has not established ti\iler acted with the requisite malice when
Miller said that “[Hill], [Clair], [McMurray], [Silverblade], among others[] attempted to stop
[Plaintiff] from pursuing these members, but hieised,” and that, “[ijn a rage, he broke free
from their guidance and continued his verbadlanght and threats tdiminate the members
once he becomes Chief of the Department futthreratening anyone stankishis way.” (Miller
Letter, at unnumbered 1.) To this end, Piffihtas adduced evidence to suggest that Hide(
Pl.’s 56.1 {1 66(e)—(f) (citingadobs Dep. Tr. 162; Hill Dep. T46—47); Pl.’s Counter 56.1, at
unnumbered 53 1 7-8 (citing Jacobs Depl1®2; Hill Dep. Tr. 46—47)), Clairs€ePl.’s 56.1
19 66(g)—(h) (citing Jacobs Dep. Tr. 166)!9”Counter 56.1, at unnumbered 53 1 9-10 (citing
Jacobs Dep. Tr. 166)), and McMurrage€Pl.’s 56.1  66(i) (cihg McMurray Dep. Tr. 102);
Pl.’s Counter 56.1, at unnumbered 53 | 1ltingiMcMurray Dep. Tr. 102)), may not have
needed to restrain Plaintiff, imasich as Jacobs testified thatdid not think Miller's statement
about Clair was true, that Clalrd not testify that he attemptéo stop Plaintiff from pursuing
these members, and that Silverblade neittsified nor provided a written statemerdeé

Jacobs Dep. Tr. 162—-63); that Hill disagreed liis statement in Miller’s letterséeHill Dep.
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Tr. 47-48); and that McMurray did nbave to “physically” restrain Plaintiff from assaulting
anyone, geeMcMurray Dep. Tr. 102). At best, thewidence suggests that these members did
not, in fact, need to restrain Plaintiff. Asted above, falseness is by itself insufficient to
establish either variety of malice sufficient to overcome the common-interest prigéege,.g.
Sborgi 722 N.Y.S.2d at 15 (noting thateither falsity northe existence of pricearlier disputes
between the parties peitran inference of malice” for purpes of a qualified privilege), and,
with respect to common-law malice, argsartion that spite or ill will was tlemlecausesee,
e.g, Chandok 632 F.3d at 815 (“[Clommon-law malice wilefeat such a privilege only if it
was the one and only cause for the publicat{@mernal quotation nt&s omitted)), finds no
support in the evidentiary recbr Therefore, Miller's assedi concerning certain members’
need to restrain Plaintifannot support a libel claif.

Similarly, Plaintiff has not adduced sufiitnt evidence upon which a reasonable jury
could conclude that Miller actesith malice in alleging that Plaintiff attempted to discredit him
and his family. $eeMiller Letter, at unnumbered 1.) bontesting this assertion, Plaintiff
points only to evidence that McMurray knows ofeftorts on Plaintiff’'s pa to discredit the
Miller family. (SeePl.’s 56.1 11 66(j)—(k) (citing McMurraRep. Tr. 99; Miller Letter); Pl.’s
Counter 56.1, at unnumbered 53-54 1 12-13 (diiclglurray Dep. Tr. 99; Miller Letter).)

Far from establishing “a high degree of awareness [on Miller’s part] of the [statement’s]

361t bears noting that whether Plaintiff hadduced sufficient evidence to conclude this
statement is false is, at a minimum, debataBleintiff relies in part on McMurray’s testimony
that he did not have to physically restrain Plaintg&ePl.’s 56.1 § 66(i) (citing McMurray Dep.
Tr. 102)); however, the language of Miller'stéx does not compel¢hconclusion that he
intended to say Hill, Clair, McMurray, Silverblade, and the others attemppdd/sically
restrain Plaintiff, and, indeed, Mir’'s deposition transcript indicas that he did not intend such
a meaning,geeMiller Dep. Tr. 67 (“It's not pursuing the members, maybe in a physical sense.
But in pursuing his tirade.”)).
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probable falsity” or that Millefin fact entertained seriowoubts as to the truth of the
publication,”Albert, 239 F.3d at 272 (alterations and mtd quotation marks omitted), or that
common-law malice was Miller’s “one and only sauor the publication” of this statemelat,
(internal quotation marks omitted), the cited evidence, at very best, provides some basis to
wonder whether Miller was rights¢eMcMurray Dep. Tr. 99 (“Q. . .. Prior to July 11, 2013,
were you aware of any action by [Plaintiff] to disdit the Millers? A. Sorry. I'm thinking. |
don’t believe so, no. Other than what would bmou”)). This is not enough, and Plaintiff's
libel claim predicated on this statement necessarily fails.

Finally, a reasonable jury could not find thevipege defeated with respect to Miller’s
claims that Plaintiff made threats against his family on the nigip@stion. Plaintiff again cites
McMurray’s transcript to suggest that McMurrdges not know the bas$ Miller's concern for
his sons’ safety, and never heard Rt threaten the Miller familygeePl.’s 56.1 11 66(1)—(s)
(citing Jacobs Dep. Tr 170; McMurray Délp. 92—-93, 105—-06; Miller Liger); Pl.’s Counter
56.1, at unnumbered 54 {1 14-20 (citing Ja@dys. Tr. 170, McMurray Dep. Tr. 92, 105-06,
Miller Letter)). However, McMurray’s transcriguggests that Plaintiff indeed threatened the
Millers:

Q. Have you at any time heard [iP#f] threaten the Miller family?

A. Yes. That day.

Q. Let’s be clear. Have yaver heard him threatenetMiller family physically?

A. No. He threatened me physically that day. Not them specifically.

Q. Okay.

A. He threatened to throw them aftthe fire department at any cost.
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(McMurray Dep. Tr. 92.). Similarly, Jacobstiéed that he “[did ndthave any independent
knowledge” of whether Plaintiff the#ened Miller’'s safety, but &, while he would “have to go
through the transcript,” he “dele[d] somebody had somethingsay about that.” (Jacobs Dep.
Tr. 169-70.) Therefore, Plaintiff has not sustelly shown malice—constitutional or common-
law—sufficient to defeat Miller’s qualified privileg¥.

Because, for the reasons discusagara the remaining claims in Miller’s letter are
opinion, summary judgment is at tisgge appropriate in favor Biefendants with respect to
Miller’s letter .38

iii. Fault

However, even if the common-interest privileti@ not attach to any statements of fact in
Miller’s letter, summary judgment is neverthelegpropriate in light of New York’s elevated
fault standard for libel actions. As noted, “wh#re content . . . is arguably within the sphere of
legitimate public concern,” a plaintiff “must ebtsh, by a preponderance of the evidence, that
the publisher acted in a grossisesponsible manner without daensideration for the standards

of information gathering and disseminatiowlio&rily followed by responsible parties.”

Chapadeay341 N.E.2d at 571. “To make the deteration of whether content is arguably

37 To be sure, as noted, Plaintiff cites aride in support of theroposition that other
members of the Department did not thimkn a threat to minority membersS€ePl.’s 56.1
19 66(s), (u)—(gg); Pl.’s Counter 56.1, at unbared 55-57 1 21, 23—-35.) However, even if
construed to bear upon the thraatst Plaintiff allegedly maden the night in question, rather
than the more general issue of whether he was a racist, such evidence might inform whether
Plaintiff intended to follow through on hisr#ats, but not whether he made them.

38 Additionally, no argument codlbe made that Plaintifan base a defamation claim
upon this letter with respect to other Defenddmsause, as Plaintiff coaded at his deposition,
he was not aware of the lettaging sent to anyone elsseg€Pl.’s Dep. Tr. 188-89), and
because, in order to recover for libel under Newkvaw, a plaintiff, among other things, must
establish that the statement was “publgsteea third party by the defendantyleloff, 240 F.3d
at 145.
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within the sphere of legitimatpublic concern, allegedly defatogy statements can only be
viewed in the context of the writing as a whole, and not as disembodied words, phrases or
sentences.’Huggins 726 N.E.2d at 460 (internal quotationrksomitted). Here, there can be
little question that the content was arguably mdphere of legitimate public concern; indeed,
Defendants attach a newspaper article concellagtiff's filing of the instant lawsuit. See
Massucci Decl. Ex. T.5ee also Hammerhead Enters., Inc. v. Brezebbff F. Supp. 1360,
1362 n.1, 1369 n.7 (S.D.N.Y. 1982) (finding letecusing the plaintiff of an “ugly and
damaging slam” of welfare recipients to fall witf@mapadea)y aff'd, 707 F.2d 33 (2d Cir.
1983);Sheridan v. Carter851 N.Y.S.2d 248, 250-51 (App. Div. 2008) (finding flyers
containing allegations similar tbose made to the press, which had included the claim that the
plaintiff, among other things, yelled racialitaets at the defendant employee, “addressed a
matter of public concern” (citin@hapadeau341 N.E.2d at 571)if. Chapadeau341 N.E.2d at
571 (finding it “abundantlglear” that an article concerningetlarrest of a public-school teacher
for heroin usage “falls within the sphere of legitimatilic concern,” in lighof the plaintiff's
profession, coupled with the “ofited menace” of heroin addiction).

That is significant, because, while Plaintiff cadicts the claims alleged in the letter, he
has not adduced evidence sufficient to concthde Miller “acted in a grossly irresponsible
manner without due consideration for the stadsl@f information gattring and dissemination
ordinarily followed by responsible partiesChapadeau341 N.E.2d at 571. With respect to
Miller's non-opinion statements, other than thabeut Plaintiff's prior suspensions and efforts
to discredit the Miller family, the evidence kes clear that Millespoke with a number of
persons who were present for the events of July 11, 2@8&8M{ller Dep. Tr. 9 (“On the

following morning, | was contacted by several mensiof the department. Each telling me
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that—of the incident that occurred the night befare. | don’t recall all of the names right now.
There were at least six members. They wieeemembers that were present during that
incident.”)), and that, among other things, thdg tum that Plaintiff mde threats against the
Miller family, (see id.at 10 (“Just about anyortieat was at that incideaipproached me to tell
me that | need to watch out for myself and thare were threats made against me.”)). This
basis was sufficient for Miller to desioe these events in his lette€f. Gaeta v. N.Y. News, Inc.
465 N.E.2d 802, 806 (N.Y. 1984) (finding the defendhdtnot “act[] in a gossly irresponsible
manner” undeChapadeawhen publishing ultimately incorretacts from a source who had
previously furnished accurate informationstimeone else, whose statements had inherent
plausibility, and as to whom there was no reasmuspect any animus toward the plaintiff);
Park v. Capital Cities Commc’ns, In&85 N.Y.S.2d 902, 906 (App. Div. 1992) (finding nothing
grossly irresponsible in statement made alptaintiff ophthalmologist accused of unnecessary
eye surgeries because, “[t]o the contrary, filaéntiff’'s] actions could more accurately be
described as a carefully circgoribed effort to bring the geral problem of unnecessary eye
surgery to the public’s attiéion”). Similarly, with respect tMiller’'s statements that Plaintiff
had tried to discredit his famignd had been suspended befaseeliller Letter, at
unnumbered 1-3), Miller’s testimony indicatbat they were tsed upon his personal
knowledge, $eeMiller Dep. Tr. 54-55 (indicating that Piiff attempted to discredit Miller’s
family “by his actions and words and deeds” over the years3f 50-51 (indicating that he
learned of Plaintiff's prior suspension in contien with the alleged $itfight from “letters

posted in the firehouse sayingthiPlaintiff] was suspended®r conduct unbecoming)). New
York law does not task Miller witgoing out to find a second opinio&f. Visentin v. Haldane

Cent. Sch. Dist.782 N.Y.S.2d 517, 520 (Sup. Ct. 20@4¥5]o long as the publisher relied on at
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least one authoritativeource and had no good reason to doubtdinacity of thatsource or the
accuracy of the information he or she provided, even if that information ultimately proved to be
incorrect or false, the pubhsr has appropriatetyischarged its duty.(citing, inter alia,
Chapadeay341 N.E.2d at 571-72)). Therefore, Milthd not act with the requisite fault to
support a defamation claim.

d. The Board’s Termination Letter

As noted, a letter from an employer toenployee explaining the reasons for his
termination will fall within the scope of the qualified privileggeeBurns 803 N.Y.S.2d at 170
(“[T]he termination letter was protected by a gfiadl privilege since the defendant made the
communication upon a subject in which he hadhéerest to speak, and the communication was
made to persons with a corresponding intér@dterations, ellipses, and internal quotation
marks omitted))see also Frechtman v. Gutterm&79 N.Y.S.2d 58, 64 (App. Div. 2014)
(finding letter from client terminating attorney’spresentation of the client to be protected by
common-interest qualified privilegeJullivan v. Am. Airlines, Inc914 N.Y.S.2d 276, 278
(App. Div. 2011) (finding that le¢trs of termination indicating #t the plaintiffs’ employment
was being terminated for posting racially insigive cartoons wasubject to a qualified
privilege). Accordingly, in ordetio turn that letter into the basof a libel action, Plaintiff would
need to offer some reason why a reasonable puidaconclude that the b for the letter was
malice, whether constitutional or common laBee Chandqlk632 F.3d at 815. Instead of doing
so, Plaintiff argues that he “has producegbnevidence to demonstrate the existence of
genuine issues of matatifact” on the issue of malice, imaach as “Paragraph 66 to Plaintiff's
Response to Defendants’ 56.1 Statement, whichruae than forty (40) discrete subparagraphs,

identifies the type of convineg evidentiary support for Plaintiff's claim that Defendants acted
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with actual malice.” (Pl.’s Opp’n 21.) Indhparagraph, before identifying various purported
falsehoods in Miller’s and Steven'’s letters, Plaintiff asserts that “Defendants’ Exhibit M, the
expulsion letter sent to Ratajabk the Brewster Fire Departmig in cooperation with and under
its concurrent authority with the Brewster Southdamt Fire District incorporates the false and
defamatory statements made by Martin Mjlleith actual malice.” (Pl.’s 56.1 { 66.)
Regrettably, Plaintiff in no waglaborates as to his basis étsiming that the Department and
the District acted with actual malice. It mg that Plaintiff believethe Board of Directors
must have acted with malice in order to ternenam based on Miller’s letter. However, such
speculation is legally insufficient to create mali@ee, e.gBernacchj 988 N.Y.S.2d at 665
(“Mere conclusory allegations, or chargesd upon surmise, conjepty and suspicion are
insufficient to defeat the claim of qualifigaivilege.” (internal quotation marks omitted}ge
alsoCampanella853 F. Supp. 2d at 372 (finding that amno@andum of record determining that
the plaintiff had engaged in “conduct unbecomiagleputy sheriff was not the product of
malice sufficient to defeat a claim of quadd privilege, where “there was cleadgmefactual
basis for [the] charges and fimgjs” (emphasis in original)).

l1l. Conclusion

For the foregoing reasons, the Court grantsmary judgment to Plaintiff on his
procedural due process claim as asserted ddhsm®epartment and tiistrict. In addition,
the Court finds the individual Defendants areti@dito qualified immunity on the procedural
due process claims. Defendants antitled to summary judgmentat other respects. There is
no need to consider whether the individual Defmnts are entitled to qualified immunity with
respect to the First Amendmanmtaliation and defamation claifmsecause the Court has already

found them not to be liable witlegard to those claimsSeeKelsey v. Cty. of Schohayig67
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F.3d 54, 62 (2d Cir. 2009) (“When the facts, viewed in light most favorable to the plaintiff, do

not demonstrate that an officer’s conduct violated a constitutional right, the court need not

further pursue the qualified immunity inquiry . . ..”). Therefore, the Clerk of the Court is

respectfully requested to terminate the pending motions. (See Dkt. Nos. 37, 50.) The Court will

hold a conference on April 15, 2016, at 10:00 am.

SO ORDERED.

Dated:

March} ), 2016
White Plains, New York

KENN Wl“ RAS—

UNITED STATES DISTRICT JUDGE
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