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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

NICOLE LAWTONE-BOWLES,

Haintiff,

No. 14-CV-606 (CS)
OPINION & ORDER

- against

TROOPER DAVID J. KATZ,

Defendant.

Appearances:

Nicole Lawtone-Bowles
Highland Falls, New York
Plaintiff Pro Se

Christina Okereke

Office of the New York State Attorney General
New York, New York

Counsel for Defendant Trooper David J. Katz

Seibel, J.

Before the Court is Defendant’s Motion feummary Judgment. (Doc. 48). For the
reasons stated below, Defendant’s motion is GRANTED.
l. Background

A. Facts

The following facts, which are based BDefendant’s Local Rule 56.1 statement,

supporting materials and the record in ttase, are undisputed except where nbted.

! Despite being informed of her obligation to do seeDoc. 54), Plaintiff did not filex statement pursuant to Local
Civil Rule 56.1 (a “56.1 statement”) or a response to BHat's 56.1 statement. Instead, her opposition consisted
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Defendant Trooper David J. Katz is employsdthe New York State Police. (D’s 56.1
Stmt. 1 23 His duties include patrolling roadways aemforcing state vehicle and traffic laws.
(Id. § 3.) On January 16, 2014, Defendant waduig and driving a marked police vehicle in
the village of South Nyack, New Yorkld( 1 4.) At approximately 10:45 a.m., Defendant
observed a vehicle — which he later learned draven by Plaintiff Nicole Lawtone-Bowles —
speeding down the highway at an estimatedob8Y miles per hour (exceeding the speed limit
by approximately 30 miles per hour)d.(11 5, 7-8.) Plaintiff dispes this account and testified
at her deposition that she was driving on craisatrol within the speeliimit at 54 or 55 miles
per hour. (Lawtone-Bowles Dep. 33, §1Defendant states that hether observed the vehicle

tailing other cars too closely anepeatedly changing lanes withaignaling, and also noted that

of a brief affirmation and a handful of appended exhibiBeefffirmation of Nicole Lawtone-Bowles in

Opposition to Meion (“P’s Opp.”), (Doc. 45).) (Certain pages o&bptiff's affirmation that were cut off in that
docket entry are available in the copy Defendant provided on r&glsRReply Declaration of Christina Okereke
(“Okereke Reply Decl.”), (Doc. 58), Ex. B.) Defendanbmits that therefore tt@ourt should consider as
undisputed the facts assertadis 56.1 statementSéeReply Memorandum of Law in Further Support of
Defendant’s Motion for Summary Judgment (“D’s Reply M&n{Doc. 57), 4.) Where a nonmoving party fails to
respond to a 56.1 statement, the court may “concludéhtadacts asserted in the statement are uncontested and
admissible.” T.Y. v. N.Y.C. Dep't of Edu&84 F.3d 412, 418 (2d Cir. 2008geFed. R. Civ. P. 56(e)(2); Local

Civil Rule 56.1(c). Pro selitigants are not excused from this ruléRiddick v. Thomad\jo. 11-CV-2986, 2012

WL 919328, at *1 (S.D.N.Y. Mar. 15, 2012). “In the tyal case, failure to respond results in a grant of summary
judgment once the court assures itself that Rule 56's other requirements have beEryn&d4 F.3d at 418.

Given the “special solicitude” owed pwo selitigants, | will construe her papers liberally and interpret them “to
raise the strongest arguments that they sugg8&stilieshi v. City of N.\Y475 F. App’x 807, 808 (2d Cir. 2012)
(summary order) (internal quotation marks and emphasis omisieehioltz v. Rockefeller & Cp258 F.3d 62, 73

(2d Cir. 2001) (court “may in its discretion opt to conduct an assiduous review of the record even where one of the
parties has failed to file” 56.1 statement) (internal quotation marks ométedgated on other grounds by Gross v.
FBL Fin. Servs.557 U.S. 167 (2009). Furthermore, in evalgafirefendant’s motion, | will examine the record to
determine if any material issues of fact remain for ti@&#e Buckley v. Cty. of SuffdNg. 10-CV-1110, 2013 WL
122972, at *1 (E.D.N.Y. Jan. 9, 2013) (citivty Teddy Bear Co. v. 1-800 Beargram 373 F.3d 241, 244 (2d Cir.
2004));see also Riddick012 WL 919328, at *3 (“Where . . . plaintiff has failed to submit any facts in opposition
to defendant’s motion for summary judgment, this Couttststill assess whether the moving party has fulfilled its
burden of demonstrating that there is no genuine issuetefialdact and its entitlement to judgment as a matter of
law.™) (quoting Vt. Teddy Bear373 F.3d at 244).

The Court will send Plaintiff copies of all unpublished decisions cited in this opinion.
2“D's 56.1 Stmt.” refers to Defendant’s StatemBarsuant to Local Civil Rule 56.1. (Doc. 49.)

3 “Lawtone Bowles Dep.” refers to March 25, 20150Dsition of Nicole Lawtone-Bowles. (Declaration of
Christina Okereke (“Okerekedsl.”), (Doc. 53), Ex. A.)
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the windows were excessively tintedviolation of state law. Id. 7 9-10.) Defendant began
trying to pull over the car, first by activatingetemergency lights atopshcar and then by using
a loudspeaker, but Pldiff did not comply. (d. 11 12-14.) Eventualllaintiff pulled over in
the far left lane, at which poiltefendant approached the vehi@dyised Plaintiff that he had
stopped her for speeding and following other vehitdesclosely, and issudtkr traffic tickets
for both violations. Id. 1 15-19seeLawtone-Bowles Dep. 32, 36.) Defendant disputes
Plaintiff's contention that he thatened to issue her additional tickets once she stated that she
was not speeding and began questioning the basis for her*a(Best_awtone-Bowles Dep.
36.)

After the traffic stop concluded, Defendant stdbed he observed Plaintiff drive away at
an exceedingly high speed, and as a resultvieitbher so that he could pull her over for a
second time. (Katz Decl. { 12.Plaintiff contested this accouat her deposition, testifying that
Defendant pulled her over after a few minuggen though she drove away within the speed
limit. (Lawtone-Bowles Dep. 50-556.) According to Defendant, he confirmed, using his radar
equipment, that she was driving at 78 milestmamr — again, above the Biiles per hour speed
limit — and further observed her driving réessly. (D’s 56.1 Stmt. { 25-27.) After
approximately three-and-a-half miles, he caughto Plaintiff and pulled her over with the
intention of arresting her for the meweanor offense of reckless drivindd. (1 30-31; Katz
Decl.  14.) He approached her vehicle andtbamder her approximately three times to exit

before she complied. (D’s 56.1 Stmt. 1 32-34; Kazl. { 14.) Defendant maintains that he

4 As the Court will discuss, Defendant stopped Plaintif€éwiHer complaint suggests that Defendant threatened to
issue her more tickets during the second encounter, (Doc. 2, at 3), but in her depositionisbetastie made

such threats during both, (Lawtone-Bowles Dep. 36, 64, ALRlaintiff's trial in the New York Court of Claims,

she similarly stated th&liefendant threatened her with additiotiekets during both stops. (Supplemental
Declaration of Christina Okereke(kereke Supp. Decl.”), (Doc. 56), Ex. D, at 47, 107, 109, 217).

5 “Katz Decl.” refers to Declaratn of David J. Katz. (Doc. 51).
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“did not reach into [P]laintiff'scar, unbuckle her seat belt, or gaaid drag her from her car.”
(Katz Decl. 1 14.) He further sest that he “did not push or thwdP]laintiff against the back of
her car” and that he handcuffed Plaintiith her cooperation and without any physical
resistance. Id. 11 15-16.)

Plaintiff describes the eventdfdérently. She, too, testified that she did not comply with
Defendant’s order to exit the vehicleggélLawtone-Bowles Dep. 57-58, §4jut also stated that
Defendant proceeded to open the car door, remaveela¢ belt, grab her arm and pull her out of
the vehicle, §ee idat 61-64. She did not recall whether Defendant dragged her toward the
back of her car or whether she walkettl. &t 66.) Plaintiff furthetestified that Defendant
pushed her against the vehicle, in the probétiag her knee again#ite rear bumper of the
vehicle, and placed her underest for reckless driving.ld.) She stated that Defendant again
threatened to issue her more tiskié she did not stop speakingd.(at 71.) Defendant brought
Plaintiff to the police station and wrote her tickitsreckless driving, failing to keep right and
moving between lanes in an unsafe manner. (D’s 56.1 Stmt. § 42.) The parties do not dispute
that Defendant took custody of Ritff's personal items and removed certain valuables from her
purse at the station in her presence. (Katz Dei9; fawtone-Bowles Dep. 74.)

The next day Plaintiff wertb the emergency room at aarby hospital, where, according
to medical records, she complained of paihenwrist, elbow, armrad knee. (D’s 56.1 Stmt.

111 46-47; Lawtone-Bowles Dep. 83 X-rays of her wrist indicad mild degeneration at the

6 She testified at one point that Defendant grabbed her(hawione-Bowles Dep. 62), but later declined to specify
exactly where Defendant touched heeq id.at 63).

7 Plaintiff later pleaded guilty to parking on pavement, Whigsolved the traffic charges against her. (D’s 56.1
Stmt. { 45; Lawtone-Bowles Dep. 80.)

8 Plaintiff in her deposition indicated that she told the doctor she had injured her left Hrieer aight elbow, arm
and wrist, (Lawtone-Bowles Dep. 83), but Defendants $attethe medical records shalve reported pain in her
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joint at the base of the thuntliyt no fractures; x-rays of hebelw did not indicate any recent
injury; and x-rays of heknee indicated swelling causby excess fluid and moderate
degenerative changes. (D’s 56.1 Stmt. 1 56-Bfaintiff’'s medcal records indicate that she
was discharged and was asked to follow up with her primary medical doctof.6(.) At that
follow-up appointment on January 28, 2014, accortinger medical records, her right wrist
condition was resolved without further treatmdrer right knee was dgnosed with chronic
degenerative joint disease, although no treatmweas prescribed; and her right elbow was
diagnosed with lateral epicondhg, or tennis elbow. I¢. 11 62-64.) The doctor prescribed her a
tennis elbow band to wear on her foraand an anti-inflammatory gelld(  66.) Plaintiff was
seen by a different doctor, Dr. Arup BhadraFabruary 11, 2014, and was diagnosed with right
elbow pain and possible tenmibow and prescribed a codige injection along with pain
medication. Id. 1 69, 71.) That doctor also noted she suffered from osteoarthritis in both
knees. Id. 1 70.) Plaintiff had a follow-up appdment with Dr. Bhadra on March 11, 2014,
where he again diagnosed heathwight elbow strain and presbed physical therapy.ld. § 72.)
Her medical records do not reflect any furtheatment concerning inj@s to her elbow, wrist

or knee. Id. 1 73.)

B. Procedural History

Plaintiff filed her complaint on January 27, 20{Boc. 2), alleging claims pursuant to 42
U.S.C. § 1983 for excessive force, falseest and unlawful seetn under the Fourth
Amendment, retaliation based on the exercideeofFirst Amendment right to free speech, and

discrimination based on race irolation of the Equal Protection Clause of the Fourteenth

right knee and that doctors took an x-ray of only that kfideglaration of Dr. Jonathan Holder (“Holder Decl.”),
(Doc. 52), 119, 11).



Amendment. On October 5, 2015, Defendant requested to move for summary judgment pursuant
to Federal Rule of Civil Prodeire 56, (Doc. 38), and at theélbsequent pre-motion conference |
advised Plaintiff that Defendant would serve Ww&h a motion for summary judgment seeking to
terminate the case without a trial and tha slould have the opportunity to oppose the motion
with legal arguments and factual evidence.

On February 22, 2016, Defendant requestectargkpre-motion conference, arguing that
based on events that arose after he filed hisomoPlaintiff was now collaterally estopped from
bringing certain claims. (Dod2.) At the March 18, 2016 conéerce, | explained Defendant’s
argument to Plaintiff and told her that she resktb do legal research and provide some reason
why she believed Defendant was incorrect. Irutted Defendant to file a supplemental brief,
Plaintiff to oppose, and Defendant to submtlygoapers responding the opposition Plaintiff
had previously filed, (Doc. 45), and her suppdeal opposition. Defendant subsequently filed
his supplemental brief, (Doc. 5%t Plaintiff apparently chose tely on her initial submission
and declined to file further oppositiosegeOkereke Reply Decl. Ex. A).

. L egal Standards

Summary judgment is appropieawhen “the movant shows that there is no genuine
dispute as to any material fact and the movaantigled to judgment as matter of law.” Fed.
R. Civ. P. 56(a). “[T]he dispute about a matergatfis ‘genuine’ . . . if th evidence is such that
a reasonable jury could return a verdict for the nonmoving paftyderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). A fact is “materiilit “might affect the outcome of the suit
under the governing law . . . . Factual dispties are irrelevant or unnecessary will not be
counted.” Id. On a motion for summary judgment, Hg evidence of the non-movant is to be

believed, and all justifiable inferencase to be drawn in his favorld. at 255. The movant



bears the initial burden odlemonstrating “the absence of a genussele of materidhact,” and, if
satisfied, the burden then shifts to the non-mot@ptesent “evidence sufficient to satisfy every
element of the claim.’"Holcomb v. lona Col].521 F.3d 130, 137 (2d Cir. 2008) (citiGglotex
Corp. v. Catrett477 U.S. 317, 323-24 (1986)). “The mere eqise of a scintilla of evidence in
support of the [non-movant’s] position will besinfficient; there must be evidence on which the
jury could reasonably find for the [non-movantnderson477 U.S. at 252. Moreover, the
non-movant “must do more than simply show tth&re is some metaphysical doubt as to the
material facts,'Matsushita Elec. Indus. Co. v. Zenith Radio Co#@5 U.S. 574, 586 (1986),

and he “may not rely on conclusory giéions or unsubstantiated speculatidfyjitsu Ltd. v.

Fed. Express Corp247 F.3d 423, 428 (2d Cir. 2001) (internal quotation marks omitted).

“A party asserting that a€t cannot be or is genuigadisputed must support the
assertion by . . . citing to partilar parts of materials in érecord, including depositions,
documents, electronically stored information, affiteor declarationsstipulations (including
those made for purposes of the motion ordgmissions, interrogatory answers, or other
materials . . ..” Fed. R. Civ. P. 56(c)(1). & an affidavit is used to support or oppose the
motion, it “must be made on personal knowledgepséefacts that would be admissible in
evidence, and show that the affiant . . . is cetapt to testify on the matters stated.” Fed. R.
Civ. P. 56(c)(4)see Major League Baseball Props., Inc. v. Salvino, B2 F.3d 290, 310 (2d
Cir. 2008). In the event that farty fails . . . to pyperly address anothparty’s assertion of
fact as required by Rule 56(¢he court may,” among other thingsonsider the fact undisputed
for purposes of the motion” or “grant summargigment if the motion and supporting materials
— including the facts considered undisputed — stiatthe movant is entitled to it.” Fed. R. Civ.

P. 56(e)(2), (3).



[1. Discussion

A. False Arrest and Excessive Force Claims

Defendant argues that Plaintiff's false arr@stl excessive force claims under 42 U.S.C.
8 1983 are barred by the doctrinecoflateral estoppel because thegre litigated and decided
against Plaintiff in a prior state court actiamwhich she had a full and fair opportunity to
litigate those claims. (D’s Supp. Mem.®1Rlaintiff filed a claim against the State of New York
in the New York State Court of Claims onaiyout January 27, 2014|eing that Defendant
used excessive force in the course of makingreest, causing injuries teer wrist, elbow and
knee, and that he falsely issued her ticketsrfotor vehicle violations (Okereke Supp. Decl.

Ex. A.) The case proceeded to a bench trialreefadge Thomas H. Scuccimarra of the Court
of Claims. The trial took place over the ceiof three days, during which time Plaintiff
testified and also “offered several docunaentexhibits and what purported to be a
contemporaneous audio and video recordingdifbérent phases of her encounters with
[Defendant.]” (d. Ex. B, at 1.)

Following the trial, Judge Scuccimarra dissgd Plaintiff's excessive force and false
arrest claims in their entirety, finding thelte failed to establish by a preponderance of the
evidence any basis for holding the si&ble based on Defendant’s actiontd. at 19.) With
respect to the false arrest claitme judge noted that a claimant must show by a preponderance of
the evidence “(1) intentional confinement by tefendant, (2) of which the [claimant] was
aware, (3) to which the [claimant] did not consemd (4) which was not otherwise privileged.”

(Id. at 15-16) (alterations in original) (internal quotation marks omitted). The judge further

9“D’s Supp. Mem.” refers to Supplemental Memorandum of Law in Support of Defendant’s Motion foraBumm
Judgment. (Doc. 55.)



stated that an arrest supported by probable dause that is “othevise privileged.” [d. at 16.)
After reviewing the evidence presented by both partlee court crediteDefendant’s version of
events, found that he had reasonable cause to believe that Plaintiff’'s conduct constituted reckless
driving under state law, anddtefore concluded Defendant habable cause to detain and
arrest Plaintiff. id. at 19.) Turning to Plaiiif's excessive force clainthe judge noted that the
use of force is evaluated under the Fourth Admeent’s standard of objective reasonableness.
(Id. at 16.) As an initial matter, he found tlitatvas not clear that Defielant touched Plaintiff
(which Defendant maintained he never did), gitreat Plaintiff said she was pulled out of the car
by her left arm but said her right arm was injureld. &t 19.) But the court further determined
that even if Defendant did pull Plaintiff out loér vehicle by her arm, “the force used . . . was
reasonable under the circumstances” becausenDefe had asked her to step out of the car
several times. 1d.) Accordingly, the court concludedahDefendant’s conduct could not be
characterized as wrongfully excessivéd.)(

“Collateral estoppel, or issue preclusion, preésgrarties or their privies from relitigating
in a subsequent action an issue of fact orttaat was fully and fairly litigated in a prior
proceeding.”Marvel Characters, Inc. v. Simp810 F.3d 280, 288 (2d Cir. 2002). Collateral
estoppel applies when:

(1) the identical issue was raised in a ppas proceeding; (2) the issue was actually

litigated and decided in the previous @eeding; (3) the party had a full and fair

opportunity to litigate the issue; and (4¢ ttesolution of the issue was necessary to
support a valid and final judgment on the merits.
Id. at 288-89 (internal quotation marks omitted)t islwell-settled thatollateral estoppel may
bar a plaintiff from bringing an action federal court pursuant to 42 U.S.C. § 1983.”

Muhammad v. Reevddo. 08-CV-182, 2012 WL 5617113,% (W.D.N.Y. Nov. 15, 2012)

(citing Allen v. McCurry 449 U.S. 90 (1980)). Under New York law, “[t]he party asserting



issue preclusion bears the burden of showingth®aidentical issue vegpreviously decided,
while the party against whom the doctrine is g#ssebears the burden stiowing the absence of
a full and fair opportunity to litigate in the prior proceeding?éterson v. City of N.YNo. 11-
CV-3141, 2012 WL 2148181, at *1 (S.D.N.Y. June 13, 2012) (qu&isign v. Coughlin58

F.3d 865, 869 (2d Cir. 1995)).

a) Prongs 1 and 2 — Identical Issu&ere Litigated and Decided

In order for an issue to be identical, ittst have been material to the first action or
proceeding and essential to trecsion rendered therein . . . ahchust be the point actually to
be determined in the second action or proceesiiaty that a different judgment in the second
would destroy or impair rights orterests established by the firsMuhammagd2012 WL
5617113, at *4 (internal quotation marks omitted). Defendant notes, (D’s Supp. Mem. 4), the
claims for false arrest and excessive force Rtaintiff currently allege against Defendant under
42 U.S.C. § 1983 are the same claims she broud@brtebne Court of Claims. All claims arose
out of the same set of factBurthermore, the standards thia judge used to evaluate both
claims are the same that apply to Plaintiff’'samst§ 1983 claims. Therefoitds evident that the
Court of Claims “conclusively resae[d] the same set of facts on which both claims exist. . . .
These issues were decided by the Court of Claims and are dispositive of the action before us
today.” Goodson v. SedlacR12 F. Supp. 2d 255, 257 (S.D.N.Y. 2002) (internal quotation
marks omitted)seeFlemming v. MoultonNo. 13-CV-1324, 2016 WL 3753087, at *2
(N.D.N.Y. July 11, 2016) (collaterastoppel properly applied wreefissue to be determined —
whether Defendants subjected Plaintiff to exeesfirce — was actually and necessarily decided
by the Court of Claims in Defendants’ favorJgffe v. FitzgeraldNo. 06-CV-317, 2009 WL

804740, at *6 (E.D.N.Y. Mar. 27, 2009) (“identiéasues” requirement met where Court of
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Claims decided “substantially the same specificlleg&actual dispute . . . in the prior action”);
Cruz v. Roqt932 F. Supp. 66, 68 (W.D.N.Y. 1996) (“ideal issues” requirement met where
Court of Claims action and federal action both arose from same incident and issues presented
regarding alleged violation of plaiffts constitutional rights were identicaNyright v. Coughlin
No. 85-CV-624, 1987 WL 19633 (S.D.N.Y. Nov. 5, 198Zpurt of Claims decision given
collateral estoppel effect in sidzpient federal action where st@burt conclusively resolved
same set of facts on which both claims existaff)d, 868 F.2d 1268 (2d Cir. 1988).

Accordingly, | find that Defendant has mes liurden in demonstratj that the identical
issues were raised in the prigroceeding and that those isswere litigated and decided.

b) Prong 3 — Full and Fair Opportunity to Litigate

Plaintiff, on the other hand, has not met hedeuarof demonstrating that she did not have
a full and fair opportunity to litigate her falaerest and excessive force claims. She has
presented no facts or allegatiansupport of this contentiobut in any event, the record
suggests that she was afforded a full anddjgportunity to litigateher case. Whether the
previous forum provided such an opportunitpeleds on factors including “the nature of the
forum and the importance of the claim in the plitigation, the incentive and initiative to
litigate and the actual extent of the litigatj the competence and expertise of counsel, the
availability of new evidence, the differenceshe applicable law, and the foreseeability of
future litigation.” Goodson212 F. Supp. 2d at 257-58 (intergaotation marks omitted). In
this instance the forum was a court of record, Rliaghtiff's two claims were central to the prior
case. Indeed, the false arrest and excessive ftaans were the only ones advanced before the
Court of Claims. Plaintiff byll accounts litigated the claimgarously: she testified fully on

her own behalf, introduced documentary evidenbtgected to questions asked of her on cross-
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examination, and cross-examined all of 8tate’s witnesses, including Defendarte¢
Defendant’s Supp. Mem. 7-8ee generallfOkereke Supp. Decl. Ex. D.) Although Plaintiff
proceedegbro se the record reflects that Judge Scowira intervened and sustained objections
on Plaintiff's behalf throughout triahnd otherwise made efforts‘tmake [the trial] as easy as
[he could] for [Plaintiff]” and “give [her] as much leeway” as possiBl§Okereke Supp. Decl.
Ex. D., at 477-78)seeVaccaro v. Bank of Am., N,Ao. 13-CV-2484, 2016 WL 4926201, at *6
(S.D.N.Y. Sept. 15, 2016) (mere fact plaintiff proceepexisedid not sufficiently establish
denial of full and failopportunity to be heardljarmon v. Matarazzd\o. 95-CV-3975, 1997
WL 94233, at *2 (E.D.N.Y. Feb. 27, 199pr¢ selitigant afforded full and fair opportunity in
prior administrative proceeding where he submitted documentary evidence, called witnesses and
cross examined defendants’ witnesses, and witigignt had incentive to fully litigate issues
central to hearingpff'd, 162 F.3d 1147 (2d Cir. 1998). Furthleere there are no differences in
the applicable law, as the Court of Clairasagnized, and the instant litigation between the
parties — which was pending at the tiofehe state hearing — was foreseeable.

Finally, with respect to the ailability of new evidence, RBintiff argued at the March 18,
2016 conference that the Court of Claims didhmnte Dr. Jonathan Holder’s report opining,
after examining Plaintiff on August 10, 2015, that “the present complaints and the complaints
sustained after the alleged injury of January 2&ddear to at worst be an aggravation of
preexisting conditions.” (Holder Bk Ex. A, at 3.) Plaintiff di not have the report during the

trial — during which evidence was taken on November 15, 2014, April 28, 2015 and May 19,

10 As an example, Plaintiff sought to introduce at tiihat she claimed was audiod video evidence of the car
stops. Defendant opposed and stated that the introduction of such evidence would beadiyhstajuddicial

because Plaintiff had failed tmmply with his prior requests for that egitte. The court confirmed that Defendant
had viewed the video at Pfiff's deposition and was aware of its contents — minimizing any prejudice stemming
from the introduction of the evidence at trial — and as a result permitted Plaintiff to show the video despite her
failure to properly disclose.SeeOkereke Supp. DedEx. D, at 18-23.)
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2015, 6eeOkereke Supp. Decl. Ex. D) — given that Dr. Holder did not examine Plaintiff until
August 10, 2015. (Holder Decl. Ex. A.) But Dedflant produced the report to Plaintiff on
September 14, 2015 (Okereke Supp. Decl. Ex. C), well in advance of Judge Scuccimarra’s
decision on December 21, 201Hl. Ex. B, at 20), suggestingahPlaintiff had over three

months to present the reportthe judge to supplement the esmte she introduced at trial.
Accordingly, because Plaintiff had access toaWieence “during the pendency of the state court
proceedings,Ryan v. N.Y. Tel. Co62 N.Y.2d 494, 504 (N.Y. 1984), she is unable to show that
the unavailability of the evidence at trianstitutes “a compelling®wing of unfairness”
indicative of the lack of a full and fair opportunity to litiga@harter Oak Fire Ins. C0882 F.
Supp. 2d at 39&eeToussie v. Cty. of Suffol806 F. Supp. 2d 558, 574 (E.D.N.Y. 2011) (party
could not argue inability to fully litigate issuwhere pendency of Article 78 proceeding provided
“forum to request and present” evidence).

Moreover, as Defendant notes, (D’s Supp. M8mDr. Holder’s opinion regarding the
extent of Plaintiff's injuries relates solely tioe issue of whether she was injured. The report
would not have altered the judgesnclusions that (1) it was nolear whether Defendant made
contact with Plaintiff at all, anfR) even if he did, any force used in pulling Plaintiff out of the
car was reasonable under the circumstances. résu#t, Plaintiff has ngbresented a sufficient
basis to believe that the Court of Claimsuld have reached a different outcome had it

considered the results of Dr. Holder’'s examinatiBeeMancuso v. Vill. of PelhapNo. 15-CV-

I There is no indication in the record — nor has Plaintiff suggested — that Defendant improperly withheld the report
SeeKeitt v. N.Y. State Dep't of Corr. & Cmty. Supervisido. 11-CV-0855, 2015 WL 2383687, at *11 (W.D.N.Y.

May 19, 2015) (motion to dismiss denied on collateral estoppel grounds where plaintiff dbiégedhants had
possession of report but denied its existence and failed to produce it during prior litigatiargr Oak Fire Ins.

Co. v. Electrolux Home Prods., In882 F. Supp. 2d 396, 398 (E.D.N.Y. 2012) (plaintiff deprived of full and fair
opportunity to litigateclaim where defendant did not produce “crueigidence . . . responsive to plaintiff's

discovery requests”).
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7895, 2016 WL 5660273, at *17 (S.D.N.Y. Sept. 29, 2@@6)dence unavailable to party at
time of Article 78 proceeding not “new” for purposEsullifying doctrineof collateral estoppel
where no indication it would have beesphbsitive regarding issue in questioGharter Oak
Fire Ins. Co, 882 F. Supp. 2d at 405 (plaintiff's atas not collaterally estopped due to
“reasonable likelihood” that emergence of riematerial evidence” could have changed verdict
had it been available before judgmemipgut v. The Cty. of NassaNo. 06-CV-6695, 2009 WL
2413648, at *9 (E.D.N.Y. Aug. 3, 2009) (whether pdrad full and fair opportunity to litigate
issue depends on whether purportedly new eviderfsggnificant” suchthat it “would [have]
almost certainly change[d] the earlier resulti),reconsideration in part sub norB009 WL
5033937 (E.D.N.Y. Dec. 11, 2009).

Accordingly, Dr. Holder’s report does noonstitute “new evidence” nullifying the
doctrine of collateral egppel. Plaintiff has failed to meeteurden of showing that she did not
have a full and fair opportunity to litigatertfalse arrest and excessive force claims.

c) Prong 4 — Resolution of the Issue was Necessary to Support a Valid and
Final Judgment on the Merits

Finally, the state court’s deston was “necessary to support a valid and final judgment on
the merits.” Marvel Characters310 F.3d at 289 (internal quotation marks omitted). The Court
of Claims definitively found that Defendant’s@st was privileged because it was supported by
probable cause, and that Defendant did noeusessive force against Plaintiff because pulling
her out of the vehicle — assuming he did — reasonable once she refused to do so after being
asked several times. (Okerekap$. Decl. Ex. B, at 19.) Furthexs already noted, resolution of
these issues was necessary in the prior procebdrause false arrest and excessive force were

the only claims Plaintiff alleged.

14



Accordingly, Plaintiff's excessive force afalse arrest claims pursuant to 42 U.S.C.
§ 1983 are barred by collaterat@spel, and summary judgmestgranted on those claim.

B. Unlawful Search

Plaintiff further claims that Defendant condied an unlawful searah violation of the
Fourth Amendment by going “thru [sic] [her] personal property,” (Doat 3), and removing
her belongings from her bag aetpolice station &tr the arrestseeLawtone-Bowles Dep. 74).
But where “the constitutionality @ search incident to an arréstrives from the validity of the
arrest itself . . . a guilty plgarovides a defense to any Seatil983 claim brought for the search
of an arrested person that is condu@san incident to that arrest-fope v. City of N.Y No.

08-CV-5022, 2010 WL 331678, at *3 (E.D.N.¥an. 22, 2010) (internal quotation marks

2 Even if Plaintiff's false arrest claim were not leatiby collateral estoppedummary judgment would be

appropriate. Probable cause is a cotepliefense to a claim of false arreSeeWeyant v. Okstl01 F.3d 845, 852

(2d Cir. 1996). Moreover, in order for such a claim to fail, an officer need not havedtatlercause of the

offense with which the plaintiff was ultimately charged @ tiffense invoked by the officer; it is sufficient if there

was probable cause to arrest plaintiff for any offer&eeTompkins v. City of N.Y50 F. Supp. 3d 426, 433

(S.D.N.Y. 2014). Plaintiff stated at her deposition that she pleaded guilty to parking on pav&eebawfone-

Bowles Dep. 80-81.) Plaintiff's guilty plea therefore estélglisprobable cause for the arrest as a matter of law.
SeeMcLaurin v. New Rochelle Police Officerds39 F. App’x 38, 39 (2d Cir. 2011) (summary order) (summary
judgment proper with respect to § 1983 false arrest aldiare conviction establishedgirable cause for arrest as
matter of law)Chillemi v. Town of Southamptd®34 F. Supp. 2d 365, 376 (E.D.N.Y. 2013) (conviction based on
voluntary plea of guilty, even to lesser charge, establishes probable cause and precludes subsequent claim of false
arrest). Plaintiff's guilty plea further bars any claim false arrest because her conviction prevents her from

showing she experienced a “favorable terminatid®eeScretching v. Schlosseé¥o. 12-CV-8129, 2014 WL

1797687, at *5 (S.D.N.Y. May 6, 2014) (“[W]here an underlying alleged false arrest or malicious prosecution has
led to a conviction, including one entered following a guilty plea, and that conviction remains unchallenged, Fourth
Amendment claims are barred.fgport and recommendation adopi@d14 WL 2624754 (S.D.N.Y. June 4, 2014);
Vializ v. CresppNo. 12-CV-724, 2012 WL 6597465, at *1 (D. Conn. Dec. 18, 2012) (“Proof that the criminal case
terminated in a manner favorable to the plaintiff is sseatial element of the false arrest claim. The complaint
alleges that plaintiff was convicted based on his plea of guilty. That is not a favorabletienmil) (citation

omitted).

To the extent Plaintiff is alleging in her complaint that Defendant made verbal threats against her in
violation of federal law,4eeDoc. 2, at 3; Lawtone-Bowles Dep. 57, 71), “verbal harassment or threats alone do not
constitute a violation of any federally protected right amdtlaerefore not actionable purstito 42 U.S.C. § 1983.”
Bowles v. N.Y37 F. Supp. 2d 608, 613 (S.D.N.Y. 1998eDunkelberger v. DunkelbergeXo. 14-CV-3877,

2015 WL 5730605, at *15 (S.D.N.Y. g 30, 2015) (“A threat of force ds not constitute excessive force.”)
(internal quotation marks omitted)iner v. Ward 754 F. Supp. 32, 34 (S.D.N.Y. 1991) (plaintiff's allegations of
“rude, inconsiderate and insulting langeaby police officer while effecting arrest insufficient to give rise to
constitutional violation).
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omitted). Searching a suspect’s handbag, even atdtien rather than the site of the arrest, is
proper incident to arresSeéWashpon v. Par561 F. Supp. 2d 394, 404 (S.D.N.Y. 2008);
United States v. Venizelo#95 F. Supp. 1277, 1281 (S.D.N.Y. 1980). As noted above, Plaintiff
pleaded guilty to parking on pavement, whedtablishes the lawfulse of her arrest (as
discussed earlier in connection withr false arrest claim) and thearch of her bag incident to
that arrest.See Hope2010 WL 331678, at *3 (“Since plaiffts claim for false arrest is

dismissed on account of his guilty plea, it followatthis claim for an illegal search of his car
under the Fourth Amendment must be disnddse the same reason.”). Accordingly,
Defendant’s search of Plaintiff's belongingdlowing her arrest was lawful and summary
judgment is appropriate.

C. First Amendment

Plaintiff further claims thabDefendant retaliated againstriier exercising her right to
free speech under the First Amendment. Shatagbat she asked Defendant about his claim
that she had been spemgli telling him that she had been usamgise control and that she drives
for a living, seeDoc. 2, at 3; Lawtone-Bowles Dep. 4@jter which Defendant threatened to
issue her additional tickets if she did not stop speaking or did not cease questioning the basis for
her arrest, (Okereke Reply Decl. Ex. B, at 224).
In order to prove a First Amdment retaliation claim, a pldiff must show that (1) he

has a right protected by the First Amendmentiti2 defendant’s actions were motivated or

13 Plaintiff's complaint alleged that Defendant threatenegrite more tickets if she did not stop crying and also
because she questioned the bfisider arrest. (Do, at 3.) In her dmosition she testified that he threatened to
give her more tickets because she was questioningridrbecause she continued spegki(Lawtone-Bowles Dep.

36, 71.) In a letter to the Court, she wrote that Badi@it threatened her becagbe questioned him about the

validity of her arrest. (Doc. 37.) She said the same in her opposition to Defendant’s motion, as well as both that
Defendant threatened her with more tickets if she did npttaltking and that he threatened her with more tickets if
she did not let him speak. (Doc. 45, at 2-4.)
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substantially caused by his exercise of thgiitriand (3) the defendastactions caused him
some injury — which can be a chilling of speech or some other concrete Darsett v. Cty. of
Nassauy 732 F.3d 157, 160 (2d Cir. 2013). Plaingf€laim fails on the second prong because
her guilty plea constitutes “conclusive evidetitat an arrest was supported by the requisite
probable cause,\Yajure v. DiMarze 130 F. Supp. 2d 568, 574 (S.D.N.Y. 2001), which “serve][s]
as a complete defense to any claim of Frsiendment retaliation Isad on that arrestMorgan

v. Cty. of Nassaw 20 F. Supp. 2d 229, 238 (E.D.N.Y. 201¢BeGolodner v. City of New
London 443 F. App’x 622, 624 (2d Cir. 2011) (summanrger). Where an officer has probable
cause to believe an individual violated the law, and charges that individual accordingly, that
officer’'s underlying motives in reporting thedividual’s actions need not be examirtédsee
Curley v. Vill. of Suffern268 F.3d 65, 73 (2d Cir. 2001) (“As to the second element, because
defendants had probable causan@st plaintiff, an inquirynto the underlying motive for the
arrest need not be undertaken.”) (citBigger v. Fulton Cty. Sherif63 F.3d 110, 120 (2d Cir.

1995)).

4 Plaintiff pleaded guilty to only one charge of parkorgpavement, but, as noted earlier, the plea establishes
probable cause to arrest as a matter of law, regardless of what other charges were &aeletk 12 above).

Further, apart from the plea, to the extent Plaintifjithhave argued that Defendant was motivated to issue
additional tickets or arrest her becasbe chose to exercise her right ®efispeech, such an argument would be
barred by collateral estoppel. Ordinariyewing the facts in the light most favorable to Plaintiff, | could not rule as
a matter of law that Defendant had probable cause to arrest meckless driving or speeding. But in this instance
the Court of Claims heard both sides’ testimony at trial and found that Defendant “hanleazhese to detain and
arrest” Plaintiff for what he believed constituted reckless dyivi(Okereke Supp. Decl. Ex. B, at 19.) Accordingly,
the state court’'s determination collaterally estops Plafintiffi relitigating at this stage whether or not those charges
were supported by probable causeeDiMascio v. City of AlbanyNo. 99-CV-7658, 2000 WL 232053, at *1 (2d

Cir. Jan. 26, 2000) (collateral estoppel applied to Alb@ity Court’s finding that arresting officers had probable
cause to stop appellant’s vehicl&jrse v. Gilbg No. 15-CV-987, 2016 WL 4046780, at *16 (N.D.N.Y. July 27,
2016) (giving preclusive effect to Cdwf Claims’ prior determination that probable cause existed for Plaintiff’s
arrest, and collecting cases to this effe¢8ystifeev v. Stev@60 F. Supp. 2d 217, 223 (W.D.N.Y. 2012) (plaintiff
collaterally estopped from arguing in federal court thabpble cause lacking where tngd full and fair opportunity

to challenge trial court’s determination ttudicers had probable cause for arreBB@Gennaro v. Town of

Riverheagd 836 F. Supp. 109, 111-12 (E.D.N.Y. 1993) (collateral estoppel would have applied to probable cause
determination in Southampton Town Court had defendants had full and fair opportunity to contest issue, but such
opportunity did not exist because neither trial nor hearings conducted and ruling mbdenspleadings), and
therefore the probable cause to arrest Plaintiffffose charges nullifies any corresponding First Amendment
retaliation claims.
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Accordingly, Plaintiff cannot make outrataliation claim pursuant to the First
Amendment and summary judgment is granted.

D. Equal Protection

Plaintiff's final claim is that Defendant disminated against her on the basis of race in
violation of the Equal Protection Clause of the Fourteenth Amendm@eeD(c. 2, at 3;
Okereke Reply Decl. Ex. B, at 3-4.) She arguatsonly that her arrest was racially motivated
but also that Defendant subsenqthg targeted her by following uwith the district attorney’s
office because he was unhappy Plaintiff was altbteeplead guilty to a charge of parking on
pavement. $eeOkereke Reply Decl. Ex. B, at 3-4.)

In order to establish a claim of selectesgforcement, a plaintiff must prove that
“compared with others similarly situated, [she] was selectively treated[,] and . . . that such
selective treatment was based on impermissibleiderations such asca, religion, intent to
inhibit or punish the exerse of constitutional rights, or malazis or bad faith intent to injure a
person.” LaTrieste Rest. & Cabaret Ing. Vill. of Port Chester40 F.3d 587, 590 (2d Cir. 1994)
(internal quotation marks omitted). Such d@rolaequires showing “more than selectivity in
enforcement; it requires selective enforcentsed on impermissibly discriminatory or
malicious reasons.Gray v. Town of Eastori15 F. Supp. 3d 312, 320 (D. Conn. 2015).

As a threshold matter, in order to state a ialaim, a plaintiff must show that she was
“treated differently compared to others similarly situaté&htirch of Am. Knights of the Ku Klux

Klan v. Kerik 356 F.3d 197, 210 (2d Cir. 200%) Plaintiff has not identified any comparators or

15 The Second Circuit has not clarified “the degree of siityl¢hat a plaintiff must show in order to adequately
allege an equal protection claim under the selective enforcement th&dity . Vill. of Mamaronegk992 F. Supp.
2d 350, 359 n.9 (S.D.N.Y. 2014). Plaintiffs must, at a minm, identify comparators thate “similarly situated in
all material respects3harpe v. City of N.YNo. 11-CV-5494, 2013 WL 2356063, at *4 (E.D.N.Y. May 29, 2013)
(internal quotation marks omitted@ff'd, 560 F. App’x 78 (2d Cir. 2014), but less clear is whether they must also
meet the more stringent “extremely highdmstlard applicable to “class of one” clairmegWitt, 992 F. Supp. 2d at
359 n.9 (internal quotation marks omitted) (collecting casesexplaining disagreement within Second Circuit). |
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otherwise provided any basis from which to irtfeat she was treated differently than anyone
else under similar circumste#s on account of her rasgePresnick v. Town of Orangé52 F.
Supp. 2d 215, 225 (D. Conn. 2001) (granting summary judgmenipags seplaintiff’s equal
protection claim where plaintifieither pleaded similarity to comparator nor, at summary
judgment stage, provided evidence of similarigge alsdMesa v. City of N.YNo. 09-CV-
10464, 2013 WL 31002, at *25 (S.D.N.Y. Jan. 3, 2018istence of probable cause precludes
selective enforcement claim beesalt presents reason for tregtiplaintiff differently from
others), nor has Plaintiff othgise proffered any evidence sugtireg a triable issue concerning
racial or otherwise discriminatory animus by Defendse¢Clack v. Torre No. 10-CV-1905,
2014 WL 1050792, at *11 (D. Conn. Mar. 17, 2014a(ding summary judgment as to equal
protection claim wherpro seplaintiff “failed to offer any evidence based on which a jury could
reasonably conclude that Defendaatted based on racial animusthrer bad faith intent when
they investigated and arrested Plaintiff,” angefe [was] no evidence the record that either
Defendant . . . exhibited any ratanimus toward Plaintiff"yappeal dismisse(®d. Cir. July 11,
2014). Defendant’s displeasure witte disposition offered PIdiff by the district attorney’s
office in no way suggests action taken on theshasrace, nor does Plaintiff's conclusory
assertion that she “believe[s] [she] was beingatbcprofiled” without any further evidence in
support. (P’s Opp. 3.)

Accordingly, summary judgment as to Plaintiff's equal protection claim is granted.

need not decide whether the similarity analysis shoultbhducted under the samarsdard for both theories,
because | find Plaintiff has not ntéke less stringent “similarly situatéd all material respects” test.
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VI.  Conclusion

For the reasons stated above, Defendangon for summary judgment is GRANTED
as to all claims. The Clerk of Court is resgiully directed to terminate the pending motion,
(Doc. 48), and close the case.

SO ORDERED.

Dated: November 17, 2016
White Plains, New York

(ot fahe

cATHYSEIBEL, U.S.D.J.
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