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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CESAR MATEO,
Plaintiff,

V.
No. 14-CV-2620 (KMK)
MASON DAWN, Family Services
Coordinator, CHERYLMORRIS, Director of OPINION & ORDER
Ministerial Family and Volunteer Services,

and JEAN KING, Deputy Superintendent fg
Programs, all in thefpersonal and individual
capacities,

=

Defendants.

Appearances:

Cesar Mateo
Woodbourne, NY
Pro Se Plaintiff
Kruti D. Dharia, Esq.
Jeb Harben, Esq.
State of New York Office of the Attorney General
New York, NY
Counsel for Defendants
KENNETH M. KARAS, District Judge:
Plaintiff Cesar Mateo (“Plaintiff”), proce@ty pro se, filed the instant Second Amended
Complaint (the “SAC”) against Defendamawn Mason, Cheryl Morris, and Jean King
(collectively, “Defendants”), alleging that EBsndants violated higsghts under the Equal

Protection Clause by failing to properly prochsslawfully obtained marriage license and by
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disallowing him enroliment in the Raly Reunion Program (the “FRP?).(SeeSecond Am.
Compl. (Dkt. No. 35).) Defendants bring tiotion for Judgment on the Pleadings (the
“Motion”) pursuant to Federal Rulef Civil Procedure 12(c).SeeFirst Mot. To Dismiss the
Second Am. Compl. (Dkt. No. 61).) For th@sens below, the Court grants the Motion and
dismisses the SAC with prejudice.

I. Background

A. Factual Allegations

The following facts are based on the allegatiorthe SAC, which are taken as true for
purposes of the Motion.

On June 16, 2012, Plaintiff, while incarcerage®ing Sing Correaihal Facility, and his
then-fiancé attendea marriage ceremony organized by Defendant Dawn Mason (“Mason”).
(SeeSecond Am. Compl. 11 9, 13.) Plaintiff amd fiancé presented a marriage license and
obtained the signatures of all necessary partigse {df{ 10, 13.) While the other inmates
participating in the ceremony th@btained their marriage licendesm the Ossining Town Clerk
(where Sing Sing Correctional €ty is located), Plainff and his fiancé obtained their
marriage license from the New MoCity Marriage Bureau. See id{{ 10, 11.) At the end of
the marriage ceremony, Mason collected the congpletriage licenses to be sent to the town
clerk so that marriage certifites could béssued. $ee idf 16.) Plaintiff and his fiancé
informed Mason that their marriage license wionked to be sent to the New York City

Marriage Bureau, and their marriage license aimetd instructions on ¢hback to the same

! The SAC lists the first Defendant as “Mason DawsgeSecond Am. Compl. (Dkt.
No. 35)), but Defendants refer to her as “Dawn Mas@géDefs.” Mem. in Supp. of Defs.’
Mot. To Dismiss (Dkt. No. 62)), and Plaiffitappears to adoghat nomenclatureséePl.’s
Affirmation in Opp’n to Defs.” Mot. To Disngis (Dkt. No. 64)). The Court will do the same.
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effect. Gee idf 15.) Mason, however, did not send Rtiffis signed marriage license to the
New York City Marriage Bureau, but insteachsg to the Ossining Town Clerk along with the
rest of the marriage licensesSeg idf 17.) Shortly thereaftethe Ossining Town Clerk
returned Plaintiff's marriage license Mason, saying it was not validSde idf 18.) Mason
returned the marriage licenseRtaintiff's fiancé and attachetie correspondence from the
Ossining Town Clerk indicating théte license was not validSé¢e id. Mason also met with
Plaintiff on one occasion and verified thag timarriage license had been mailed back to
Plaintiff's fiancé and that she would need tota@t the New York City Marriage BureauSee
id. 1 21.) About two months later, Plaintiff leadh#hat the other inmates who had participated
in the marriage ceremony had received their magraagtificates from the Ossining Town Clerk.
(See idf 20.) Sometime in 2012, Plaintiff's fianobtained a marriage certificate from the New
York City Marriage Bureau cefying that Plaintiff and his we were married on June 16, 2012.
(See idf 22.) Plaintiff alleges that this coursieconduct violated Plaintiff’s rights under the
Equal Protection Clause because Mason failed to return Plaintiff’s marriage license to the issuing
agency, as she had done for his peeBge (df 24.)

In October 2012, Plaintiff was transfeidrto Woodbourne Correctional FacilitySde id.
1 25.) In January 2013, he applied to parétepn the FRP, which would allow him to
consummate his marriage anditigith his relatives, and indicated on the FRP application that
he was married. See idf 25;see also idat unnumbered 20.) Plaifits application was denied
in May 2013 on the grounds that he hadcwnpleted a substance abuse prograbee (d.
1 27.) Plaintiff filed an appeal of the denialhi$ FRP application, aligng that his peers were
admitted to the FRP while they were on thatiwg list for the substance abuse program, but

before they completed or were enrolled in the progreee (df 31;see also id] 29.) In



January 2014, Defendant Chelorris (“Morris”) uphdd the denial oPlaintiff's FRP
application on the ground that he hadapresented his marriage statuUSed idf 31;see also
id. at unnumbered 26.) Plaintiff alleges that Nmever requested a copy of his marriage
certificate before determining that Plaintiffth&alsely represented his marriage stat&ee(id.
1 33.) Plaintiff alleges thatihconduct violated his rights under the Equal Protection Clause
because other inmates were requested to peoalmearriage certificate after applying for the
FRP, and Morris treated Plaiffitdifferently in denying him the opportunity to consummate his
marriage and visit his relativesSde id)

On March 14, 2014, Plaintiff obtained a copyhef marriage certificate from the New
York City Marriage Bureau. See idf 37;see also idat unnumbered 21.) He included this
certificate in his new application to the FRP, submitted on March 18, 28&4.iq 1Y 36-37;
see also idat unnumbered 27.) Defendant Jean Kiikgng”) responded to Plaintiff's
application shortly thereafter,y8ag that Morris had already deteined that Plaintiff’'s marriage
license was invalid and that King was “in no wabjle to supersede that determinatiorSed id.
19 38—39see also idat unnumbered at 23.) Riif alleges that this auduct violated his rights
under the Equal Protection Clause because Kiogvat similarly situated couples with valid
marriage certificates to participate in the FRBed id{ 41.)

B. Procedural History

In his original complaint (the “Origindalomplaint”), filed on April 11, 2014, Plaintiff
brought claims against Mason, Morris, and Kiagwell as Mary Ann Robert (the Ossining
Town Clerk) and Jeff McKoy (the Deputy Corssioner of Program Services), alleging due
process and equal protection atbns arising from the samerwuct identified in the SAC.

(SeeCompl. (Dkt. No. 2).) Then-Chief Judge Loretta A. Preska issued an Order to Amend on



May 13, 2014 (the “Order to Amend”), dismissiRiaintiff's due processlaims against Mason
and Mary Ann Robert for failing to forward his miage license to the New York City Marriage
Bureau, dismissing Plaintiff's due process aqdal protection claims against the remaining
defendants for rejecting Plaintiéffirst FRP application, and imstting Plaintiff to amend his
complaint should he wish to include a claim unidhe Equal Protection @lse relating to the
denial of his second FRP applicatiorfseéOrder to Amend (Dkt. No. 5).)

On June 9, 2014, Plaintiff filed his amendmanplaint, naming only King as a defendant
and alleging that King violated his rights undee Equal Protection Clause in denying his
second FRP applicationSéeAm. Compl. (Dkt. No. 7).) Plairffialso stated his belief that the
difference in treatment arose from his higtof filing lawsuits against officers of the
correctional institutions wdre he has been house&e¢ idJ 23.) Following execution of
service on December 9, 2014e€éMarshal’s Process Receipt & Return of Service Executed
(Dkt. No. 17)), Plaintiff filed avotion for Preliminary Injunction,geePl.’s Mot. for Prelim. Inj.
(Dkt. No. 19)). The injunction was denied as mafbér King’s counsel idicated that Plaintiff's
marriage had been recognized by the NeuwkY3tate Departmemtf Corrections and
Community Supervision (“DOCCS”).SgeDkt. No. 28;see alsdecl. of Robert F.
Cunningham in Opp. to Pl.’s Mot. for a Prelim. I{ipkt. No. 26).) Following a conference with
the Court, Plaintiff filed the SAC on May 14, 201%e€Dkt. No. 35.) Defendants thereafter
moved under Federal Rule of Civil Procedure 12(c) for a judgment on the pleas@sikt(

No. 61), arguing that Plaintiff's claims agat Mason and Morris are barred by the Order to

Amend, that Plaintiff fails t@tate a claim upon which relief che granted, and that Defendants



are protected by qualified immunitysgeDefs.” Mem. of Law in Supp. of Defs.” Mot. To
Dismiss (“Defs.” Mem.”) (Dkt. No. 62)3.
II. Discussion

A. Standard of Review

“After the pleadings are closed—but earhoeagh not to delay tria—a party may move
for judgment on the pleadings.” Fed. R. Giv.12(c). “Judgment on the pleadings is
appropriate where material facre undisputed and where a jodgnt on the merits is possible
merely by considering the contents of the pleading®llers v. M.C. Floor Crafters, In842
F.2d 639, 642 (2d Cir. 1988). “[T]he standards fendssal pursuant to Rule 12(c) are the same
as for a dismissal pursuant to Rule 12(b)(63&al Steel Supply Corp. v. An£b2 F.3d 310,

324 (2d Cir. 2011). To survive a motion to dissnunder Rule 12(c), therefore, “a complaint
must allege sufficient facts which, takentiage, state a plausible claim for reliefeiler v.
Harlequin Enters. Ltd.751 F.3d 64, 68 (2d Cir. 2014). reviewing a complat, the Court
“accept[s] all factuahllegations as true and draw[s] eveegsonable inference from those facts
in the plaintiff's favor.” In re Adderall XR Antitrust Litig.754 F.3d 128, 133 (2d Cir. 2014)
(internal quotation marks omitted). Moreovenrad with the complaint itself, the Court “may
consider . . . any written instrument attachetheoocomplaint as an exhibit, any statements or
documents incorporated in it by referenagd any document upon which the complaint heavily
relies.” ASARCO LLC v. Goodwifi56 F.3d 191, 198 (2d Cir. 201dnternal quotation marks

omitted).

2 Although motions under Federal Rule of iCRrocedure 12(c) atermed “Motion[s]
for Judgment on the PleadingsgeFed. R. Civ. P. 12(c), Defenalis have titled their moving
papers “Motion To Dismiss.’seeDkt Nos. 61, 62, 65). This imprecision in terminology is
immaterial for purposes of resolving the Motion.
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The Supreme Court has held that “[w]haeomplaint attacked by a Rule 12(b)(6)
motion to dismiss,” and by extension a Rulec)2gotion for judgment on the pleadings, “does
not need detailed factual allegations, a pl#iatobligation to provide the ‘grounds’ of his
‘entitle[ment] to relief’ requires more than labels and conclusions, and a formulaic recitation of
the elements of a cause of action will not dB&Il Atl. Corp. v. Twomb|y550 U.S. 544, 555
(2007) (second alteration in original) (citats omitted). Instead, the Supreme Court has
emphasized that the “[flactualedations must be enough to raise a right to relief above the
speculative level,id., and that “once a claim has beeneddaddequately, it may be supported by
showing any set of facts consistent with the allegations in the compldira;’563. A plaintiff
must allege “only enough facts to state a clamrelief that is plausible on its faceld. at 570.

But if a plaintiff has “not nudged [his] claims asgothe line from conceibée to plausible, the[]
complaint must be dismissedld.; see also Ashcroft v. Ighd#56 U.S. 662, 679 (2009)
(“Determining whether a complaint states a plakesclaim for relief will . . . be a context-
specific task that requires theviewing court to draw on ijsidicial experience and common
sense. But where the well-pleaded facts dgeahit the court to infer more than the mere
possibility of misconduct, the amplaint has alleged—but it has rishow[n]'—‘that the pleader
is entitled to relief.” (second alteration iniginal) (citation omitted) (quoting Fed. R. Civ. P.
8(a)(2))). Where, as here, the complaint wiasl foro se, it must beonstrued liberally with
“special solicitude” and intpreted to raise the strongetims that it suggestdill v.

Curcione 657 F.3d 116, 122 (2d Cir. 2011) émal quotation marks omitted).



B. Analysis

1. Effect of the Order to Amend

Defendants contend that in the OrdeAtnend, Judge Preska dismissed all claims
against Mason and Morris, andagted Plaintiff leave to amend the Original Complaint only
with respect to his allegations under the Equatdetion Clause related the denial of his
second FRP applicationS¢eDefs.” Mem. 6—7.) Defendants argtmat, accordingly, Plaintiff's
claims against Mason and Morris, which wegmoved in the First Amended Complaint but
revived in the SAC, should be dismisse8e¢ id).

In the Order to Amend, Judge Preska dssad Plaintiff's claimnunder the Due Process
Clause regarding the failure of Mason angl @ssining Town Clerk to forward his marriage
license to the New York City Marriage Burea&e€Order to Amend 4-5.Plaintiff had not
alleged, and thus Judge Preska did not addaedajm against Mason uedthe Equal Protection
Clause. Inthe SAC, by contraBiaintiff alleges that Masonr&ated [him] differently from
[his] peer inmates who obtained their marriagdificate[s] becausilason return[ed] their
marriage license[s] to the[] issuing agencySecond Am. Compl. § 24 And Plaintiff makes
clear in the SAC that the basis for hiaigis is the Equal Protection Claus&e¢ idf 5.)
Therefore, Defendants are incorrect in contegdhat the claim against Mason under the Equal
Protection Clause has been dismissed.

Less clear is whether Plaintiff was permitted to amend his complaint to include an equal
protection claim against Mason given the lirdiszope of the Order to Amend. However,
because the Court concludes below that Pfatmis not stated a claiagainst Mason under the
Equal Protection Clause, the Codeclines to consider whethem@Rltiff's inclusion of the claim

in the SAC was impermissible.



Defendants are correct, howeudat Plaintiff's equal pr@ction claim against Morris
should be dismissed. In the Order to Amend, dueligska held that “Plaintiff . . . fail[ed] to
state a claim that the denial ofrpeipation in the FRP violatessright to [e]qual [p]rotection.”
(Order to Amend 5.) Judge Preska pointed aatt‘tRlaintiff ha[d] not dleged that his [first]
application was denied because of his memigersha protected class, and there is no
fundamental right to participate in FRPid.j, and went on to hold that Plaintiff could not
sustain a “class-of-one” equal peotion claim because he did “raltege that he was treated
differently from similarly situated prisonengho were unable to document a legal marriagd,” (
at 6). Judge Preska concludbdt Plaintiff had failed “to statan [e]qual [p]rotection claim
based on the denial of Hisst FRP application.” Ifl. at 6—7.) This claim has thus already been
dismissed.

Even assuming Plaintiff was permitted to amend his complaint with regard to his equal
protection claim against Morrisydge Preska’s finding that Plaiffiiailed to state a claim is the
law of the case and informs the outcome h&ee Fermin v. United State369 F. Supp. 2d 590,
600 n.12 (S.D.N.Y. 2012) (“[W]henaourt has ruled on an issueathilecision should generally
be adhered to by that court in subsequenestagthe same case unless cogent and compelling
reasons militate otherwise.” (quotidghnson v. Holders64 F.3d 95, 99 (2d Cir. 2009)Am.
Hotel Int'l Grp., Inc. v. OneBeacon Ins. C611 F. Supp. 2d 373, 378 (S.D.N.Y. 2009) (“Under
the law of the case doctrine, ‘a decision on areigsgdaw made at one stage of a case becomes
binding precedent to be followed in subsatstages of the same litigation.” (quotihgre
PCH Assocs.949 F.2d 585, 592 (2d Cir. 19913ff'd, 374 F. App’x 71 (2d Cir. 2010).

Although Plaintiff has added more detail to his complaint, he haallegied additioal facts that

would persuade this Court to veer from Judgeska’s determination th&aintiff has failed to



state an equal protection claim against MorrSongpareSecond Am. Compl. 11 26—34ith
Compl. 11 26-33.) There are amtiagly no grounds to revisitludge Preska’s determination,
and Plaintiff's claim againg¥lorris should be dismissed.

However, Judge Preska’s holding was limitedydnlthe first FRP application. She gave
Plaintiff leave to file an amended complaialated to the sead FRP application.SgeOrder to
Amend 7.) Accordingly, Plaintiff's claims a@st King relating to the second FRP application
are properly before the Cowhd will be addressed below.

2. Equal Protection Claims

Defendants next contend tHalaintiff fails to state &laim upon which relief can be
granted. $eeDefs.” Mem. 8-10.) The SAC purportsrtiake claims under the Equal Protection
Clause, and the Court will constrB&intiff's pleadings accordingly.

The Equal Protection Clause requires the government to treat all similarly situated
persons alike See City of Cleburne Cleburne Living Ctr.473 U.S. 432, 439 (1985). While
the Equal Protection Clause is typically invokedring lawsuits claiming discrimination based
on membership in a protected class, where afiffadoes not allege membership in a protected
class, he may still prevail on a “clagsone” theory of equal protectiorSee Neilson v.
D’Angelis, 409 F.3d 100, 104 (2d Cir. 2008)erruled on other grounds by Appel v. Spiridon
531 F.3d 138 (2d Cir. 2008) (per curiam). A clag®ne claim arises when a plaintiff claims
that he was “intentionalltreated differently from others silarly situated and that there is no
rational basis for the difference in treatmeriillage of Willowbrook v. Olegis28 U.S. 562,
564 (2000).

In order to succeed on such a claihg plaintiff must establish that:

() no rational person could regard the ciratamces of the plaintiff to differ from
those of a comparator to a degree that justify the differential treatment on
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the basis of a legitimate government poliagg (ii) the similarity in circumstances

and difference in treatment are sufficient to exclude the possibility that the

defendants acted on the basis of a mistake.

Analytical Diagnostic Labs, Inc. v. KuséRk6 F.3d 135, 140 (2d Cir. 2010) (quotigilson

409 F.3d at 104). Class-of-onajuitiffs must show “an extreaty high degree of similarity
between themselves and the persons to whom they compare themselve®r v. Town Bd.
for Town of Skaneatele810 F.3d 55, 59 (2d Cir. 2010) (imeit quotation marks omitted).
“Because of the particular posture of a ‘classré’ claim, the comparator’s circumstances must
be ‘prima facie identical.”Mosdos Chofetz Chaim, Inc. Village of Wesley Hil|s815 F. Supp.
2d 679, 693 (S.D.N.Y. 2011) (quotimNgilson 409 F.3d at 105). The comparison to similarly
situated individuals should “provide an inferertbat the plaintiff wastentionally singled out
for reasons that so lack any reasonable nexilsa legitimate government policy that an
improper purpose—whether personabtrerwise—is all but certain.Neilson 409 F.3d at 105.
“It is well establishedhat this pleading standard is demandingdmpshire Recreation, LLC v.
Village of MamaroneckNo. 14-CV-7228, 2016 WL 1181727, at *6 (S.D.N.Y. Mar. 25, 2016)
(internal quotation marks omitted).

Plaintiff has not adequately alleged a claé®ne claim with respect to Mason because
he has not alleged that any other inmatke wbtained marriage licerssécom New York City
were treated differently. Plaifftalleges, in fact, that all of his peer inmates obtained their
marriage licenses from the Ossining Town CleskeSecond Am. Compl. { 11), and that Mason
mailed all of the marriage licenses to the Ossining Town Clgsele, idf 16). Plaintiff attempts
to identify a broader clasof comparators, alleging that Mesreturned the marriage licenses of
his peer inmates “to the[] issuing agency whaey purchased them,” but failed to do so for

Plaintiff. (See idf 17.) But plaintiffs seekg to make a class-afhe claim must show “an
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extremely high degree of similarity between tiselaes and the persons to whom they compare
themselves.”Ruston 610 F.3d at 59 (internal quotationtk&omitted). Plaintiff's comparison
to his peer inmates is insufficiently specific; d@es not allege thahg of his peers obtained
marriage licenses from anywhere other than Osgjrand thus the circunastces of Plaintiff and
his peers are not “prima facie identicaMosdos 815 F. Supp. 2d at 6gBiternal quotation
marks omitted)see also MB v. Islip Sch. DisNo. 14-CV-4670, 2015 WL 3756875, at *10
(E.D.N.Y. June 16, 2015) (“[The] [p]laintiffs’ condory statement that [the comparator] is . . .
similarly situated to [the claimant], withoahy supporting facts to suggest an extremely high
degree of similarity between [the two] is insai&nt to establish that no rational person could
regard [the claimant’s] circunastces to differ from those of [the comparator] to a degree that
would justify the differential #atment.” (alteration and interngdiotation marks omitted)).
Moreover, as Plaintiff admitss¢eSecond Am. Compl. 1 16)nd as the relevant DOCCS
Directive providesseeNew York State DOCCS Directive 4201 (Mar. 15, 2012),
http://www.doccs.ny.gov/Directas/4201.pdf, Mason was under noigation to accommodate
Plaintiff's desire to have a mage certificate issued by the Werork City Marriage Buread.

If anything, Mason’s conduct in both mailing thmarriage license to Plaintiff's fiancé and
meeting with Plaintiff to discss the next necessary steggeSecond Am. Compl. 11 19, 21),
evinced a genuine effort to assist Plaintiff in finalizing his marriage. That Mason declined to

take the additional step of sendithe marriage license to the New York City Marriage Bureau

3 That directive provides that “[tjhe Offend@ehabilitation Coordirtar shall conduct an
initial interview with the inmate to explainghentire marriage procedure emphasizing that while
[DOCCS] will assist the inmate, the primargpensibility for making all arrangements and
securing the necessary documents rests witnthate and the intended spouse.” New York
State DOCCS Directive 4201,IV.B.1 (Mar. 15, 2012),
http://www.doccs.ny.goWirectives/4201.pdf.
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herself, a service she provided for no other itenadoes not suffice to establish a class-of-one
equal protection claim.

Nor has Plaintiff stated a class-of-cegual protection claimgainst King. As
Defendants note, (Defs.” Mem. 9-10), there isngtnal question of wheter class-of-one equal
protection claims alleging differential treatmeesulting from discrt@nary state action are
viable afterEngquist v. Oregon Department of Agricultus®3 U.S. 591 (2008), amchalytical
Diagnostic 626 F.3d 135. I&Engquistthe Supreme Court noted tHfthere are some forms of
state action . . . which by their nature involveadetionary decisionmaking based on a vast array
of subjective, individualized assessments.” 553.@t 603. “In such cases the rule that people
should be treated alike, under like circumstarasesconditions is not violated when one person
is treated differently from others, becausettngglike individuals differatly is an accepted
consequence of the discretion granteldl” (internal quotation marks dtted). The Court went
on to say that this principle applied “clearlytie employment contextdnd therefore held that
“the class-of-one theory ofjeal protection . . . is simplygoor fit in the public employment
context.” Id. at 604—05. The Court concluded that “ttess-of-one theory of equal protection
has no application in the public employment contekd.”at 607.

Shortly afterEngquistwas decided, some courts in the Second Circuit interpreted
Engquistto hold that class-of-one equal protectmaims were precluded for any government
actions that were discretioyaregardless of whether the issmvolved public employment.

See, e.gCatcove Corp. v. Heangg85 F. Supp. 2d 328, 333 (E.D.N.Y. 2010) (“[PJesgquist
a plaintiff who proceeds on a class of one claiost allege that the differential treatment
resulted from non-discretionary stateiact’ (internal quotation marks omittedpPgeFabio v. E.

Hampton Union Free Sch. Dis658 F. Supp. 2d 461, 495 (E.DYN 2009) (noting thaEngquist
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“appears to foreclose as a matter of law a ‘§Jaffone’ claim to the discretionary decisions”
made by school personnedff'd, 623 F.3d 71 (2d Cir. 2010%iao-Pao v. Connol|\564 F.

Supp. 2d 232, 245 (S.D.N.Y. 2008) (“[T]he Supreme Cour limit[ed] class of one claims in
contexts characterized by individualizettlssubjective determinations where allowing a
challenge based on the arbitrary singling ow phrticular person would undermine the very
discretion that such state officials are entrusteeiercise.” (internajuotation marks omitted)).
But then the Second Circuit decidadalytical Diagnostiand held thatEngquistdoes not bar
all class-of-one claims invaing discretionary state action826 F.3d at 142. The court
highlighted the distinction iEngquistbetween “the government exesicig the power to regulate
or license, as lawmaker, and the governmetmi@as proprietor, tmmanage its internal
operations.”ld. (internal quotation marks omitted) (quotiBggquist 553 U.S. at 598). The
Second Circuit found persuasive the reasoningidfd Seybert in the Eash District of New
York, who interpretedEngquistto prohibit only thos “discretionary decisions . . . that involve
discretion that is actually exeseid on a day-to-day basistirar than decisions that are
theoretically discretionary but—as a practicetter—actually depend on de facto standards.”
Id. at 141 (internal quotation marks omitted) (quotiftaro v. Labrador No. 06-CV-1470,
2009 WL 2525128, at *9 (E.N.Y. Aug. 14, 2009)).

The Second Circuit went on to hold that the plaintiff, a private @inasting laboratory
that alleged that the New YoEepartment of Health maliciously subjected the plaintiff to an
“intense and unwarranted degree of regulatorytsy/” during inspections prior to revoking the
plaintiff's operating permit, was not barred froninging a class-of-onegeial protection claim.
Id. at 137-38, 142—-43. The court reasoned that the Yk Department of Health “[did] not

possess unfettered discretionr@voking or suspending existigerating permits, and that the
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agency was required to “operate within the reguiatframework set forth in [New York law].”
Id. at 142. The court concluded tlipd]specially where the state éxercising its regulatory and
licensing power, we are loath to readgquistas broadly as [the] defendants urgid’ at 142—
43. “Accordingly, in the wake dhnalytical Diagnosti¢class-of-one claimare not ipso facto
barred simply because the government’s conduct was discretiodityerti v. Town of
Brookhaven876 F. Supp. 2d 153, 162 (E.D.N.Y. 2012) (italics omitted).

SinceAnalytical Diagnosti¢ccourts in the Second Circuit have attempted to delineate
between those claims prohibited Bggquist(andAnalytical Diagnostiy and those claims left
unaffected.Compare Johnson v. Pallittlo. 12-CV-138, 2014 WL 2000369, at *3 (D. Vt. Apr.
21, 2014) (“Given that [the plaifitis] employment in a correctioh#acility is analogous to the
public employment at issue Engquist the holding of that case cools here and bars [the
plaintiff's] class-of-oneequal protection claim agnst [the defendant].”gdopted by2014 WL
1922728 (D. Vt. May 14, 2014and Barnes v. AbdullgiNo. 11-CV-8168, 2013 WL 3816586,
at *6 (S.D.N.Y. July 22, 2013) (dismissing a clag-one claim where “the conduct of [the
defendants] in deciding which inmates may paréitggn [drug rehabilitéon programs] is more
akin to the state acting as a propniegioemployer than as a regulatomiith Aliberti, 876 F.
Supp. 2d at 163 (“[The] plaintiffs’ claim is not barredBygquistbecause [the] plaintiffs were
not government employees and the [deferidaas exercising its regulatory power.and
Lexjac, LLC v. Incorporad Village of MuttontowrNo. 07-CV-4614, 2011 WL 1059122, at *7
n.5 (E.D.N.Y. Mar. 18, 2011) (“Here, too, the [d]efentddid not manage its internal relations so
much as it exercised its regulatory, plat-amimmg power. Thus, to the extent that fkmalytical
Diagnostic. . . court extendeBng[qg]uist outside of the employmenbntext, that ruling does

not apply here.”). IBarnes the court held that a prisoneyutd not bring a class-of-one claim
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based on his removal from a drug rehabilitation progr8ee2013 WL 3816586, at *1, *6.
Finding that “the alleged differentimeatment . . . resulted frostate action that is within the
state’s discretion,id. at *6, the court reasoned that “prisofficials are vestewvith considerable
discretion concerning inmates’ paipation in prison programs sues [the program at issue],”
and that “the conduct of prison officials irdding which inmates mayarticipate in such
programs is more akin to the state acting pogarietor or employer than as a regulatat,”

The court therefore concluded thiaé plaintiff was “unable tassert a class-of-one [e]qual
[p]rotection claim to challenge his removalm the [drug rehabtation] program.” Id.

While the reasoning iBarnesis persuasive, the caxt here yields a tferent result. In
contrast tdBarnes whatever discretion prison officials ypnhave exercised idenying Plaintiff's
first application to the FRP, Kingiade clear in her denial of Ri#iff's application that she was
not exercising her discretion, thin fact, was “in no way able to supersede [Mason’s]
determination.” (Second Am. Compl. at unnumbered 23.) Thus, King did not enjoy
“considerable discretion,” but instead was caiestgd by the procedures$ which Plaintiff now

complains. And even if admission to the FRRh®oretically discretinary,” “as a practical
matter,” admission in this circumstance was not a matter of discr&iwalytical Diagnostic
626 F.3d at 141 (internal quotation marks omitteB@cause King did not “possess unfettered
discretion,”id. at 142 Engquistdoes not bar Plaintiff's clags-one equal protection claim
against King related to heenial of Plaintiff's seond application to the FRP.

However, Plaintiff has againifad to identify similarly situated comparators sufficient to

plead a class-of-one claim undee Equal Protection Clause.aRitiff has not identified any

4 By contrast, Morris’s decision to denyaiitiff’s first FRP application was arguably
discretionary, and thus may be barredBmgquistandAnalytical Diagnostic However, as set
forth above, that claim has alredolyen dismissed by Judge PreskdeeQDrder to Amend 6-7).
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inmates whose applications were denied by Mamig subsequently approved by King. Plaintiff
only argues that King treated hiegys differently in “allow[ing] tbm to participate in the FRP,
process[ing] their appli¢@n([s] and . . . investigating theirqgmess and marriage legality.” (Pl.’s
Affirmation in Opp. to Defs.” Mot. To DismissPl.’s Opp’n”) 1 9 (Dkt No. 64).) As above, this
generalized assertion of unegitraatment falls short of identifying “extremely” similar
comparators as required by the law of the Second CirBeit. Rustqr610 F.3d at 59 (internal
guotation marks omitted). Plaintiff has thereftaided to state a claim against King under the
Equal Protection Clause.

3. Retaliation Claim

In his opposition papers, Plaintiff suggesttitine motivation for Defendants’ alleged
misconduct is Plaintiff's “history of filing compilats in court against their fellow employees.”
(Pl’s Opp’n 1 10.) Although this allegation of reddion was raised in Rintiff's First Amended
Complaint, seeAm. Compl. 1 23), Plaintiffemoved it in the SACsge generallysecond Am.
Compl.). As Defendants point out, “a partynist entitled to amad its complaint through
statements made in motion paperSHetiwy v. Midland Credit Mgm©80 F. Supp. 2d 461, 477
n.88 (S.D.N.Y. 2013) (internal quotation marks omitted) (quofinght v. Ernst & Young LLP
152 F.3d 169, 178 (2d Cir. 1998%ge also LaFlamme v. Societe Air,R02 F. Supp. 2d 136,
140 n.5 (E.D.N.Y. 2010) (“[T]he court declinesdonsider those documents submitted by [the]
plaintiffs to support allegatiorfgst raised in their motiopapers and found nowhere in the
[clomplaint.”). Application of that rule is pcularly apt here, wherPlaintiff removed the
allegation from an earlier amended complaint. And while Plaintiff is permitted to amend his
complaint once as a matter of righgeFed R. Civ. P. 15(a)(1), and any time thereafter with

leave of the coursee idat 15(a)(2), Plaintiff has already anded his complaint twice, and his
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voluntary removal of the retaliation claim iret®AC militates against granting leave yet again
to include allegations alrdg raised and withdrawn.

Even were the Court to entertain, howeveajmiff's scattered allusions to a retaliatory
motive on the part of Defendants, nothing in 8#C or in Plaintiff's opposition papers suffices
to state a claim for retaliatorytamn in violation of the First Amasment. In order to survive a
motion to dismiss, a plaintiff asserting a First &mdment retaliation claim must allege “(1) that
the speech or conduct at issue was protectgthdPthe defendant took adverse action against
the plaintiff, and (3) that #re was a causal connection betw#ee protected speech and the
adverse action.’Espinal v. Goord558 F.3d 119, 128 (2d Cir. 200@)ternal quotation marks
omitted). Courts are instructed to “approach prisoner retaliation claims with skepticism and
particular care, because virtually any advers@adtken against a prisoner by a prison official
... can be characterized as a consbihally proscribed retaliatory actDavis v. Goor¢g 320
F.3d 346, 352 (2d Cir. 2003) (internal quotation marks omitted). Accordingly, First Amendment
retaliation claims brought by pdaeers must “be ‘supported by specific and detailed factual
allegations,’” not stated ‘in wholly conclusory termsDblan v. Connolly 794 F.3d 290, 295 (2d
Cir. 2015) (quoting-laherty v. Coughlin713 F.2d 10, 13 (2d Cir. 1983yerruled on other
groundsby Swierkiewicz v. Sorema N,A34 U.S. 506 (2002)).

Plaintiff's filing of lawsuitsagainst prison officials is)disputably a protected First
Amendment activity.See Espinal558 F.3d at 128—-28ge also Tirado v. Shuftlo. 13-CV-
2848, 2015 WL 4476027, at *4 (S.D.N.Y. July 22, 201%)rffates are . . . protected when they
file lawsuits against prison officials.”"Baskerville v. Blgt224 F. Supp. 2d 723, 731 (S.D.N.Y.
2002) (same). In determining whether an adverxgion has been taken against Plaintiff, the

Court conducts an objective ingy asking whether the allegednduct “would deter a similarly
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situated individual of ordinary firmne&®m exercising constitutional rights Gill v.
Pidlypchak 389 F.3d 379, 381 (2d Cir. 2004) (alterationd anternal quotation marks omitted).
It is unclear whether Defendantdnduct rises to such a levétven assuming it does, however,
Plaintiff has not alleged sufficient facts shog/“a causal connection between the protected
conduct and the adverse actiofeSpinal 558 F.3d at 128 (internal quotation marks omitted).
Plaintiff's history of filing lawsuits against prison officials is well document8de, e.g.
Mateo v. BristowNo. 12-CV-5052, 2015 WL 925933 (S.D.N.Y. Mar. 4, 200\s3teo v.
Gundrum No. 10-CV-1103, 2013 WL 5464722 (DIN.Y. Sept. 30, 2013Mateo v. O’Connar
No. 10-CV-8426, 2012 WL 1075830.(8N.Y. Mar. 29, 2012)Mateo v. Fischer682 F. Supp.
2d 423 (S.D.N.Y. 2010). But none of the Defend&et® was named as a defendant in any of
those cases, and “[a]s a generatterait is difficult to establislone defendant’s retaliation for
complaints against [Jother defendant[sHare v. HaydenNo. 09-CV-3135, 2011 WL 1453789,
at *4 (S.D.N.Y. Apr. 14, 2011xee also Wright v. Gooy®54 F.3d 255, 274 (2d Cir. 2009)
(dismissing retaliation claim whetthe only individual defendantsamed in the . . . [clJomplaint
were Goord, McDermott, and Dirie, none of wharas alleged to have participated in th[e]
[retaliatory] event”);Henson v. GagngrNo. 13-CV-590, 2015 WL 9809874, at *12 (N.D.N.Y.
Dec. 10, 2015) (“The record is devoid of evidencethat supports [th¢p]laintiff's conclusory
assertion that [the defendapthnted evidence and issued fimisbehavior [rleport based upon
evidence in retaliation for grievances [the]]@mtiff had filed against other corrections
officers.”), adopted by2016 WL 204494 (N.D.N.Y. Jan. 15, 201@)laintiff's claim is similarly
handicapped by its failure to allege or othisensuggest that Defendants even knew of the
complaints filed against loér correction officersSee Wesley v. Kalo§o. 97-CV-1598, 1997

WL 767557, at *5 (S.D.N.Y. Dec. 11, 1997) (“Establish a claim afktaliatory transfer
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requires [the plaintiff], at a minimum, to assktts to show that the [d]efendants knew of [the
plaintiff's] complaints prior to the transfer.”$pe also Alston v. PafuniNo. 09-CV-1978, 2016
WL 81785, at *7 (D. Conn. Jan. 7, 2016) (grantingiphsummary judgment where the plaintiff
identified “no record evidence from which a reaable jury could infer @it any other defendant
was aware of [the plaintiff's] complaint’)econsideration denie®016 WL 447423 (D. Conn.
Feb. 4, 2016)Tirado v. ShuftNo. 13-CV-2848, 2015 WL 774982t *10 (S.D.N.Y. Feb. 23,
2015) (*Absent evidence that any defendant kaeaut his . . . grievame, [the plaintiff] has

failed to provide any basis to believe that they retaliated against him for a grievance in which
they were not named."adopted in relevant part 3015 WL 4476027 (S.D.N.Y. July 22,

2015). In light of the absence of any facts sstjgg that Defendants wenavolved in the prior
lawsuits, knew of the prior lawsuits, or hadyanvolvement with defendants named in the prior
lawsuits, Plaintiff has failed to establish ayible causal connectiontiveen the filing of his

prior lawsuits and the allegedigtaliatory actions taken her€&f. Olutosin v. LeeNo. 14-CV-

685, 2016 WL 2899275, at *11 (S.D.N.Y. May 16, 20dd®nying motion to dismiss retaliation
claim where adverse actions occurred within temtins of the filing of tk first lawsuit, one of

the defendants in the prior lawsuiorked closely with named defendants in the current lawsuit,
and one unnamed officer made a comment to thietgf regarding his earlier lawsuit). Thus,
even construing Plaintiff’s filingBberally, Plaintiff has failed to state a claim for retaliatory

action in violation of his First Amendment rights.

5> As Plaintiff has failed to state a claim aggtiany of Defendantthe Court declines to
address whether Defendants are entitled to qualified immunity.
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4. Dismissal With Prejudice

Because this is Plaintiff’s tld attempt to plead a causeaaftion against Defendants, the
Court dismisses the SAC with prejudice.

A complaint should be dismissed withouejpdice if the pleading, “liberally read,’
suggests that the plaintiff has aioh that [s]he has inadequatelyinartfully pleaded and that
[s]he should therefore be given a chance to refrar@edco v. Moritsugu222 F.3d 99, 112 (2d
Cir. 2000) (alterations and citation omitted) (quotidgmez v. USAA Fed. Sav. BahK1 F.3d
794, 795 (2d Cir. 1999)). If a complaint, however, has substantive problems and “[a] better
pleading will not cure [them],” “[s]uch a file request to replead should be denieldl.” (citing
Hunt v. All. N. Am. Gov't Income Ti59 F.3d 723, 728 (2d Cir. 1998)). Even pro se plaintiffs
are not entitled to file an anded complaint if the complaiftontains substantive problems
such that an amended pleading would be futileastra v. Barnes & Noble Bookstomdo. 11-
CV-2173, 2012 WL 12876, at *&.D.N.Y. Jan. 3, 2012jff'd, 523 F. App’x 32 (2d Cir. 2013).
Courts are especially wary of giving plaintiffaultiple “bites at the apple” where a plaintiff has
already been granted leave to ame8de Anthony v. Brockwgayo. 15-CV-451, 2015 WL
5773402, at *3 (N.D.N.Y. Sept. 30, 2015) ([The]l@ntiff has already been given one
opportunity to amend his complaint . . . , aneréhis nothing in his second amended complaint
suggesting that [he] could dother given another opportunity.”l-Qadaffi v. Servs. for the
Underserved (SUSNo. 13-CV-8193, 2015 WL 585801,*& (S.D.N.Y. Jan. 30, 2015)
(denying leave to amend where “[the pldihtias already had one chance to amend his
[clomplaint, and there is stillo indication that a valid claim gt be stated if given a second
chance”)aff'd, 632 F. App’x 31 (2d Cir. 2016Bui v. Indus. Enters. of Am., In&94 F. Supp.

2d 364, 373 (S.D.N.Y. 2009) (dismissing an amended complaint with prejudice where the
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plaintiff failed to cure the deficiencies identified in his initial complaint despite “being given
ample opportunity to do so”).

Here, Plaintiff is on his third complaint. The Original Complaint was dismissed on all
grounds by Judge Preska, with leave to amend in a limited respect. (See Order to Amend.)
Plaintiff did so, (see Am. Compl.), but after reviewing the grounds for Defendants’ proposed
Motion To Dismiss, (see Letter from Kruti Dharia, Esq., to Court (Feb. 26, 2015) (Dkt. No. 29)),
Plaintiff opted to file a third complaint, attempting to cure the deficiencies identified by
Defendants, (see Second Am. Compl.). At no point in these pleadings has Plaintiff successfully
stated a claim for relief. And Plaintiff’s failure to do so is not a consequence of inartful pleading
or lack of legal acumen; rather, Plaintiff’s claims lack substance in the law. Indeed, the SAC is
detailed in its factual allegations, and provides documentary support for many of Plaintiff’s
allegations. There is little question that Plaintiff has presented the Court with all of the facts
pertinent to his claims, yet even construing Plaintiff’s pleadings liberally, Plaintiff has failed
again to state a claim. Accordingly, the dismissal of the SAC is with prejudice.

I1I. Conclusion

For the foregoing reasons, the Motion is granted with prejudice. The Clerk of the Court

is respectfully requested to terminate the pending Motion (Dkt. No. 61) and close the case.

SO ORDERED.

DATED:  Septembedl 3, 2016
White Plains, New York

KENNETHM. KARAS—_/
UNITED STATES DISTRICT JUDGE
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