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KENNETH M. KARAS, District Judge:

Plaintiffs Sarah Allen (“Sarah”) and RicleaiHolt Dunkelberger (“Richard”) bring claims
against Richard Henry Dunkelberger (“Dunketie’), Merilyn Gale Dunkelberger (“Gayle”),
William Willard Dunkelberger (“William”), @ad Benjamin Dunkelberger (“Benjamin”)
(collectively the “Dunkelberger Defendants”);dcReilly (“Reilly”), Joseph Izzo (“1zzo”),

Ryan Delaney (“Delaney”), Come N. Katkeu (“Ketchakeu”), and Anthony Gentile

(“Gentile”) (collectively the “$ate Trooper Defendants”); andaty Siegal (“Siegal”) and John
Fitzgerald (“Fitzgerald”) (codctively the “Somers Police Defends”), alleging that Defendants
violated their constitutional rights and committed state foffsie Dunkelberger Defendants, the
State Trooper Defendants, and the Somers PolitenDants move to dismiss all claims asserted
against them. For the following reasons, each Motion is granted in part and denied in part.

I. Background

A. Factual Background

The following facts are taken from Plaintiffs’ Second Amended Complaint and are
assumed to be true for the purpose of these Motions To Di$rRtgshard is the son of
Dunkelberger and Dunkelberger’s former wiayle. (Second Am. Compl. 1§ 8-9 (Dkt. No.

16).) William and Benjamin are Richard’s brotherkl. {f 10-11.) Sarah is Richard’s

1 Because many of the Parties share the sast@mame, the Court follows the naming
conventions used in the Complaint.

2 In their Opposition, Plaintiffs include factstineir “preliminary statement” not alleged
in the Second Amended Complaint. Furthermtirey attach two docuemts in their Opposition
to the Somers Police Defendants’ and theeStaboper Defendants’ Motions, namely a State
Police 911 report and the New Y dBkate Police Field Manual regiing mentally ill persons.
For the reasons discussed below, the Coaredards any facts not alleged in the Second
Amended Complaint.



girlfriend. (d. 1 123.) Reilly, Izzo, Delaney, Ketchakeand Gentile were New York State
Troopers stationed at the i8ers trooper barracksd( 1 12—-16); John Doe represents unknown
members of the New York State policdiéeed to be stationed in Somernsl. ( 19); and Siegal
and Fitzgerald were Somers Police Department Officers]{ 17-18).

On March 15, 2012, and at all relevantasnDunkelberger resided in a separate
apartment in the home of Richard and Sarah at 210 Rte. 100 in Soidefs2(.) Richard and
Dunkelberger had been in an ownership dispute over that proplettyfl. 21.) Plaintiffs allege
that Richard owned the propgrbut years earlier lltransferred thette to Dunkelberger
without a written agreement oomsideration so Dunkelberger cowldtain a mortgage to pay off
debt, with the understanding that Dunkelbergeuld pay the mortgage, obtain life insurance to
pay the debt in the event of his deathd @ventually return title to RichardSde idf 22.)
According to Richard, however, once he transdd the title to DunKkberger, Dunkelberger
obtained a mortgage but did moake any payments or obtdife insurance, and refused to
return the title to Richard.ld. { 23.) Richard made payments on the mortgage until 2012, at
which point he refused to make further payments and demanded thahérsither make the
future payments or retutthe title to him. Id. § 24.) This caused the Dunkelberger Defendants
to become angry with Richardld({ 25.)

According to Plaintiffs, the Dunkelberger Deélants decided thatef would try to have
Richard arrested and removed from the propeng,then rent the apartment and use the rental
income to pay Dunkelberger's mortgagdd. {[ 26.) Plaintiffs futher allege that the
Dunkelberger Defendants agreed that Gayle would file a false police report alleging that Richard
threatened to harm himself and had weaponise house, and “in furtherance of their

conspiracy” to remove Richard, Gayle called #tate police in Somers on March 15, 2012 and



“reported this false claim.”Iq. 1 27-28.) Plaintiffs allegapon information and belief, that
Gayle was “advised that the troopevould want to enter the @ to search and remove the
weapons in there but that they could not eniéitout a warrant unless an emergency existed,”
and that if Richard “threatenedmeone at the house, police coul@ gsich a threat to search the
house for the person threagehand remove both theeapons” and Richardld; 1 29.)

Plaintiffs allege, upon information and belief that the direction othe State Police,” Gayle

had Dunkelberger picked up at his apartmentdaineen to Gayle’'s home, then reported to the
police that Dunkelberger might be in dangdd. {f 30.) Plaintiffs allege, upon information and
belief, that the “police did not ask Gayle foetbource of her inforntian regarding Richard’s
alleged suicide or her belief that Dunkelberger might be in dandek.Y 81 (internal quotation
marks omitted).) On March 15, 2012, before thicparrived, Dunkelberger left his apartment,
entered a vehicle operated by one of the Durgtghtr Defendants, and drove to Gayle’s home.
(Id. 1 32.) Plaintiffs allege that all Defendantgwnthat Dunkelberger was not at the residence.
(Id. 7 112.)

At approximately 6:20 PM on March 15, 20Richard and Sarah were at their home
when Richard saw a police vehicle in the driveway, and he exited the home and walked to the
edge of the fence to ask why they were thela. ] 33—34.) Delaney, standing behind a police
vehicle, yelled into a microphone, askingifyone else was in the houséd. { 36.) Plaintiff
said yes and, without warning, cause, or justfan, a trooper standing next to Delaney pointed
a shotgun at Richard’s head asrdered him not to moveld; { 37.) At the same time, another
trooper raised a semi-automatévolver at Richard. 1dq.  38.) With two weapons pointed at
him, Richard heard a shotgun rack behind bind assumed it was pointed at hird. { 39.) At

this time, Delaney demanded Richard provide his name and lag§.4@.) Richard gave his



name and began reaching for his walletifi@ntification, and a state trooper holding a
semiautomatic pistol raised it toward Racti’'s head and told him not to reaclhd. ] 43.)
Richard was handcuffed from behind anccéaf to lie down on a concrete walkd.(] 44.)
Delaney demanded that Richard disclose where piehie guns, and struck him in the back with
a fist or foot, causing him pain and to lose his bredth.{(45.)

Two troopers picked Richard up off theognd and began a search of his persdéoh. (
1 46.) No one informed Richard why they were there or why he was detaidefi47.)
Although Richard’s hands were handcuffed behirsddaick, a state trooper continuously aimed a
weapon at Richard.ld. 1 48.) During the search, police found a small pocketknife used by
Richard to open his nicotine gum in his walldd. {] 49.) A trooper asked Richard why he
carried the knife, Richard responded that hedusto open his nicotine gum, and a nearby
trooper holding a shotgun ras it toward Richard, racket] and shouted, “gun.”ld. 1 50.)
Richard was then placed, handcuffed, it back of a state trooper vehicléd. | 51.) At the
time, no trooper had asked Richard if he wasidal®r had threatened harm to himself or
anyone else.ld.) Richard complained to the trooperattthe handcuffs were too tight and were
hurting him, but the troopedid not loosen them.Id. § 52.)

Before Richard was placed in the camtinoopers banged on the kitchen door, which
was answered by SaraHd.(1Y 53-55.) The troopers savaintiffs’ dog and ordered Sarah to
secure it in another roomld(  56.) The troopers thentered the house, asking, without
providing context, where Dunkelberger wakd. {{ 57.) At no time befe that did the troopers
ask Sarah whether Richard was suicidal oetlver Dunkelberger might be in danged. [ 58.)
Sarah told police she did not know where Dub&eger was, but assumed he was in his

apartment, and the two troopers escorted Sarstainp and began a room-to-room search of the



home, beginning with Dunkelberger’s apartmemd. § 59.) There was no objective indication
that an emergency situation existed, and the emijgnored the fact that the apartment had a
separate outside entrancéd. As the troopers searchtéte home, the Somers Police
Defendants arrived and joined the seardd. (62.) At various points during the search, all of
the Somers Police Defendants and the Stedeper Defendants entered the honteeg(id |

63.) At no time during the police action did Riath&ixpress suicidal ideans, appear mentally
ill, or act in a manner likely injurious to himself or otherkd. {] 64.)

Gayle was present and observed the searBtaaitiffs’ home from Plaintiffs’ driveway,
with the consent of the State Trooper Defendants.(65.) The troopetthien sought access to
Richard’s gun safe to remove the weapond. (66.) Delaney demanded that Sarah tell him
where the gun safe was, and, after havinglseemove the dog from the bedroom, Delaney
entered the bedroom to access the locked and secured gundai§.67—69.) Delaney
demanded Sarah give him the key to the safe, leutlishnot have it and told him that she did not
know where it was kept, at which time Delaneyetiiened to arrest herrfobstructing justice.

(Id. 19 70-71.)

At that point, Richard was finally asked byraoper if he had threatened to harm himself
or kill himself, and Richard told him nold( 1 73—-74.) Fitzgeraldén approached Richard
and told him that prescriptiatrugs were found out of their tiles, and that Richard would
likely be charged with a felony.d. § 75.) Delaney then came to the car and demanded that
Richard give him the gun safe keyd.(f 76.) Richard deniguhaving the key, and Delaney
accused him of lying and threatened to rip the eéffthe wall or have a locksmith come to open
it. (Id. § 77.) Richard declined provide the key or otlh&ise respond to interrogation,

exercising his Fifth Amendment rightdd(] 78.) However, Delaney, without having



administeredMiranda warnings, continued to interrogate Ractl, and threatened to arrest him if
he continued to refuse to disclose the key’s whereabaduatsy 79.) When Delaney threatened
to arrest Sarah, Richard agreed tcthise the key’s location to Sarald. Sarah was then
escorted to the patrol car, where she sawast lgix officers in the driveway with weapons out,
and Richard gave her the combination to a dasele of which was the gun safe keyd. (

11 80-81.) Sarah was escorted back to the hbusayhen she was unable to immediately open
the case due to the trauma sad by the circumstances, Delgmeughly grabbed her arm and
threatened to arrest her if sthiel not open the case “now.’ld( 1 82.) Once they gained access
to the safe, the police began removing the weapddsy 83.) In Sarah’s presence, one officer
asked Delaney what to do with bb guns ia slafe, to which Delaney responded that “all
weapons were to be removed as it woulddlshame to have to come back and kill him
[Richard] over bb guns.” Id. 1 84.)

After police removed the weapons, Deladegve Richard to thhospital for admission

under New York’s Mental Hygiene Law 8§ 9.4hgotwithstanding the fact that [Richard]
exhibited no indicia of mentdlness or suicidal ideations threatening conduct.”ld.  85.)
Doctors found Richard competent and netiecide risk and released himd.(Y 90.)
Additionally, Richard was chardewith weapons possession foramregistered handgun, but the
charge was dropped by prosecuidug to the allegedly illegal aech of his home and gun safe.
(Id. 191.) Plaintiffs allege thaluring the criminal prosecuwin, state troopers provided false
information in an attempt to justify their detention, including that Richard was observed
“frothing at the mouth.” I¢.  92.)

In December 2012, John Doe, an unknown state police officer, released Richard’s

weapons to the Dunkelberger Defendants without Richard’s permis$ibif. 93.) The



Dunkelberger Defendants have since refusedttmnehe weapons to Richard, despite Richard
having demanded their return and despite &idHtbeing the true owner of the gunkl.)(

Plaintiffs further allege that the seamd seizure was done without a warrant and at no
time was Richard intoxicated, incapacitatede#tening or disorderly, and had committed no
criminal offense and engaged in no criminal hdrain the presence of police or known to
police.” (d. 11 94, 97-98.) Plaintiffs further allegatlthey did not consent to police entering
their home. Id. 1 101.)

B. Procedural Background

Plaintiffs filed suit in New York Stateupreme Court, County &/estchester on April
18, 2014. $eeNotice of Removal (Dkt. No. 1).) The Somers Police Defendants removed to
federal court on May 30, 2014de id), which was consented to by the State Trooper
Defendants,qeeDkt. No. 5), and by the Dunkelberger DefendargseDkt. No. 6). On June
16, 2014, Plaintiffs filed the First Amended Cdaipt. (Dkt. No. 9.) On September 24, 2014,
the Court held a pre-motion conference, and granted Plaintiffs permission to file a Second
Amended Complaint and for Defendatdghen move to dismissS€eDkt. (minute entry for
Sept. 24, 2014).) Plaintiffs filed the Secofmiended Complaint on October 14, 2014. (Dkt.
No. 16.)

Pursuant to a schedule set by the Cqitt. (minute entry for Sept. 24, 2014)), and
extended on request of the Parties, (Dkt. No. 24), the Parties submitted the following papers: On
October 29, 2014, the Dunkelberger Defenddited their Motion To Dismiss and
accompanying papers, (Dkt. No. 17), Plaintiffs filed their opposition on December 29, 2014,
(Dkt. No. 26), and the Dunkelberger Defendaefsdied on January 5, 2015, (Dkt. No. 29). On

October 30, 2014, the Somers Police Defendaets their Motion and accompanying papers,



(Dkt. Nos. 18-19), Plaintiffs filed their opposition on December 29, 2014, (Dkt. No. 27), and the
Somers Police Defendants replied on Janua?@85, (Dkt. No. 30). Fally, the State Trooper
Defendants filed their Motion and accompanypapers on November 3, 2014, (Dkt. Nos. 21—
22), Plaintiffs filed their opposition on Decesr 29, 2014, (Dkt. No. 28), and the State Trooper
Defendants replied on January 23, 2015, (Dkt.3®). On July 31, 2015, the Court issued an
Order granting Plaintiffs permission to fédesurreply memorandum no later than August 7, 2015,
responding to arguments raised for the firae in the State Trooper Defendants’ Reply
Memorandum, (Dkt. No. 33.), whickas timely filed (Dkt. No. 34).

[I._Discussion

A. Standard of Review

Defendants moves to dismiss Plaintiff@c®nd Amended Complaint under Rule 12(b)(6)
of the Federal Rules of Civil Procedure. “Wéha complaint attacked by a Rule 12(b)(6) motion
to dismiss does not need detailed factuabaliens, a plaintiff's obligation to provide the
grounds of his entitlement to relief requires mitra@n labels and conclusions, and a formulaic
recitation of the elements ofcause of action will not do.Bell Atl. Corp. v. Twomblg50 U.S.
544, 555 (2007) (alterations, citations, and intequaltation marks omitted). Indeed, Rule 8 of
the Federal Rules of Civil Procedure “derda more than an unadorned, the-defendant-
unlawfully-harmed-me accusation&shcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a
complaint suffice if it tenders naked assertidesoid of further factual enhancementd.
(alterations and internal quotation marks omitteldstead, a complaint’s “[flactual allegations
must be enough to raise a right toehbove the speculaéJvevel . . . .” Twombly 550 U.S. at
555. Although “once a claim has been statedopdéely, it may be supported by showing any

set of facts consistent with the allegations in the complathtdt 563, and a plaintiff must



allege “only enough facts &iate a claim to relief tha plausible on its facejt. at 570, if a
plaintiff has not “nudged [his drer] claim[] across the line frooonceivable to plausible, the[]
complaint must be dismissedd; see also Igbal556 U.S. at 679 (“Determining whether a
complaint states a plausible claim for relief will. be a context-specific task that requires the
reviewing court to draw on its judicial exjence and common sense. But where the well-
pleaded facts do not permit the court to infer ntbes the mere posslity of misconduct, the
complaint has alleged—nbut it has not ‘show[n]'—'thia¢ pleader is entitled to relief.” (citation
omitted) (second alteration in original) (quoting Fed. R. Civ. P. 8(a){&)gt 678-79 (“Rule 8
marks a notable and generous departure theniyper-technical, code-pleading regime of a
prior era, but it does not unlotike doors of discovery for aghtiff armed with nothing more
than conclusions.”).

“[W]hen ruling on a defendant’s motion to diss, a judge must accegd true all of the
factual allegations contained in the complairtrickson v. Parduss51 U.S. 89, 94 (20073ge
also Dixon v. United Stateblo. 13-CV-2193, 2014 WL 23427, at *1 (S.D.N.Y. Jan. 2, 2014)
(“For the purpose of this motion to dismiss, we assume thdatts alleged in [the plaintiff's]
complaint are true.”). Further, “[flor the pose of resolving [a] motion to dismiss, the
Court . . . draw[s] all reasonable infaces in favor of the plaintiff. Daniel v. T&M Prot. Res.,
Inc., No. 13-CV-4384, 2014 WL 182341, at *11(S.D.N.Y. Jan. 16, 2014) (citiri{pch v.
Christie’s Int'l PLC, 699 F.3d 141, 145 (2d Cir. 2012)).

B. Analysis

1. Materials Considerad Deciding this Motion

As noted above, in opposing Defendants’ Motions, Plaintiffs include facts in their

“preliminary statement” not alleged in thec®nd Amended Complaint. Furthermore, they
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attach two documents in their Oppositiorthe Somers Police Defendants’ and the State
Trooper Defendants’ Motions, naipe State Police 911 report and the New York State Police
Field Manual regarding nm¢ally ill persons. $eePls.” Mem. of Law in Opp’n to Somers Defs.
S[ie]gal and Fitzgerald’s Mot. To Dismiss (¥ISomers Police Opp’n”) Exs. A, B (Dkt. No.

27); Mem. of Law in Opp’n to Def. State Policé&/®t. To Dismiss Pursuant to Rule 12(b)(6) of
the FRCP (“Pls. State Trooper Opp’'n”) Exs.B\(Dkt. No. 28).) “h adjudicating a Rule
12(b)(6) motion, a district court mticonfine its consideration facts stated on the face of the
complaint, in documents appended to the complaint or incorporated in the complaint by
reference, and to matters of whigidicial notice may be takenl’eonard F. v. Israel Disc.

Bank of N.Y,.199 F.3d 99, 107 (2d Cir. 1999) (internal quotation marks omited)also

Hendrix v. City of New YoriNo. 12-CV-5011, 2013 WL 683516&; *2 (E.D.N.Y. Dec. 20,
2013) (same). “To be incorporated by referetioe complaint must make a clear, definite[,] and
substantial reference to the documents|,] and iotegral to a complaint, the plaintiff must have
(1) actual notice of the extraaus information and (2) reliagbon the documents in framing the
complaint.” Bill Diodato Photography LLC v. Avon Prods, Inblo. 12-CV-847, 2012 WL
4335164, at *3 (S.D.N.Y. Sept. 21, 2012) (bracketd internal quotation marks omitted).
When considering whether a plaintiff reliestbe document in framing the complaint, it is
sufficient if “the complaint relies heavily,tait implicitly, upon [the document’s] terms and
effect.” Capela v. J.G. Wentworth, LL.Glo. 09-CV-882, 2009 WL 3128003, at *1 n.2
(E.D.N.Y. Sept. 24, 2009%ee also Baraliu v. Vinya Capital, L,mo. 07-CV-4626, 2009 WL
959578, at *4 (S.D.N.Y. Mar. 31, 2009) (noting thatourt may review “any documents that are

integral to [the] plaintf's allegations even if not explitty incorporated by reference”).
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The Court disregards all facl assertions containedtime summaries of facts in
Plaintiffs’ opposition papers but notihe Second Amended Complaitf8ee Fonte v. Bd. of
Managers of Cont’'l Towers Cond@®48 F.2d 24, 25 (2d Cir. 1988Factual allegations
contained in legal briefs or memoranda are @isated as matters outsithe pleading([s] for
purposes of Rule 12(b)."i3reen v. City of Mount Vernpa- F. Supp. 3d —, 2015 WL
1455701, at *10 (S.D.N.Y. Mar. 31, 201@)eclining to consider new factual allegations made
by plaintiffs in their opposition paperd)plliver v. SkinnerNo. 12-CV-971, 2013 WL 658079,
*11 (S.D.N.Y. Feb. 11, 2013) (sam&)cCray v. City of New YoriNo. 03-CV-9685, 2007 WL
4352748, at *30 n. 34 (S.D.N.Y. Dec. 11, 2007) (sai@€)¢ Int'l, Inc. v. EberhardtNo. 05-
CV-2422, 2005 WL 2647942, at *4 (S.D.N.Y. Oct. 17, 2005) (safepld v. Goetz245 F.
Supp. 2d 527, 539 (S.D.N.Y. 2003) (samhé)s to the documents attached to Plaintiffs’
Opposition to the Somers Police Defendants aadtate Trooper DefendanPlaintiffs offer
no basis for the Court to consider them. Beeond Amended Complaint refers to the Manual
in two paragraphsséeSecond Am. Compl. 11 87, 89), but thlEsnsufficient to incorporate the
document by reference. Indeed, “[[Jimitgdotation does not coritsite incorporation by
reference,’Looney v. Black702 F.3d 701, 716 n.2 (2d Cir. 20XRjternal quotation marks
omitted), and Plaintiffs did not even do that.rtRermore, because there is no reference to the
911 report in the Second Amended Complaint, ifosintegral to the Conig@int, and this is not
the type of document of which ti@ourt may take judicial noticeSee Alvarez v. Cty. of Orange
— F. Supp. 3d —, 2015 WL 1332347, at *10-11 (S.¥.N\Mar. 25, 2015) (dclining to take

judicial notice of a police incident report).

3t bears noting that Plairfits are not proceeding pro se.
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2. Qualified Immunity

“A police officer is entitled to qualifieanmunity from liability for his discretionary
actions if either (1) his conduct does not violdearly established stabry or constitutional
rights of which a reasonable person would Hawvawvn, or (2) it was objectively reasonable for
him to believe that his actions were lalét the time of the challenged actCerrone v. Brown
246 F.3d 194, 199 (2d Cir. 2001) (citatiamdanternal quotation marks omittedgealso
Harlow v. Fitzgerald 457 U.S. 800, 818 (1982) (same)ecRuse qualified immunity is “an
affirmative defense [that] . . . reflects an inmity from suit rather than a mere defense to
liability[,] . . . . it is appropriatéo decide the issu# qualified immunity, when raised, at an
early stage of the litigation, such as whigeiding a pre-answer motion to dismis8&tts v.
ShearmanNo. 12-CV-3195, 2013 WL 311124, at *4 (S.D.N.Y. Jan. 24, 28y, 751 F.3d
78 (2d Cir. 2014) (emphasis andamal quotation marks omitted)ln the case of allegations to
which probable cause is a complete defense, asi¢alse arrest or imprisonment, the Second
Circuit has defined the standarfiqualified immunityas one of ‘arguablerobable cause.”ld.
(footnote omitted) (quotin@errone 246 F.3d at 202). “Arguable probable cause exists when a
reasonable police officer in the same circianses and possessing the same knowledge as the
officer in questiorcouldhave reasonably believed that proleatduse existed in the light of well
established law."Cerrone 246 F.3d at 202—-03 (internal quotation marks omitted). In other
words, an officer is entitled to qualified inamity if (1) “it was objectively reasonable for the
officer to believe that probabt&ause existed,” or (2) “officers of reasonable competence could
disagree on whether the prdait&cause test was metGolino v. City of New Have®50 F.2d

864, 870 (2d Cir. 1991%ee also Bett013 WL 311124, at *4 (same).
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3. Plaintiffs’ Claims aginst Police Officer Defendants

a. StateClaims

The State Trooper Defendants and the Soielise Defendants moved to dismiss the
state claims asserted against them. (Mem. of ibaSupp. of Defs. Siegal and Fitzgerald’'s Mot.
to Dismiss the Compl. (“Somers Police Defgém.”) 14-15 (Dkt. No. 19); Mem. of Law in
Supp. of the State Defs.” Mot. to DismissPBecond Am. Compl. (“State Trooper Defs.’
Mem.”) 15-16 (Dkt. No. 22).) ltheir Opposition, Plaintiffs conced that the state law claims
should be dismissed. (Pls. Somers Police Opp;rPIs. State Trooper Opp’n 19.) These claims
are therefore dismisse&ee Alvarez2015 WL 1332347, at *12 (dismissing claims where the
plaintiff conceded he had failed to plausiblggdl them and stated that he did not oppose the
relief requested by the defendanishjiner ex rel. Willner v. DogrNo. 12-CV-1955, 2013 WL
4010205, at *1 (E.D.N.Y. Aug. 5, 2013) (dismissing a@rual after the plaintiff made concessions
in his opposition brief andonsented to the dismissal of his due process clafmphy v. Keller
Indus., Inc, No. 95-CV-7643, 2002 WL 91622, at *1 (SNDY. Jan. 23, 2002) (granting the
defendant’s motion to dismiss after the pldinin her opposition papers, “expressly conced[ed]
that her claim against the [defendant] [WMaarred by the Federal Tort Claims Act”).

b. Fourth Amendment Unreasonable Search Claim

Plaintiffs bring a Fourth Amendment alaiagainst the State Trooper Defendants and the
Somers Police Defendants based on the warraseassh of Plaintiffs’ home. The Somers
Police Defendants and the State Tradpefendants move to dismissSgeSomers Police Defs.’
Mem. 6-11; State Trooper Defs.” Mem. 6-9.) “Taurth Amendment protecthe ‘right of the
people to be secure in theirrpens, houses, papers, and effeaiminst unreasonable searches

and seizures.”United States v. Bershchansk@8 F.3d 102, 110 (2d Cir. 2015) (quoting U.S.
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Const. amend. 1V). “Police officers must fiditain a warrant before they search a person’s
home, unless exigent or other circuamstes justify a warrantless searchd’; see also
Fernandez v. Californigl34 S. Ct. 1126, 1132 (2014) (“Our cases establish that a warrant is
generally required for a search of a home, but the ultimate touchstone of the Fourth Amendment
is reasonableness. And certain categoriggeohissible warrantlessaehes have long been
recognized.” (citations and inteal quotation marks omittedentucky v. King131 S. Ct.

1849, 1856 (2011) (“It is a basic principle of Fouitimendment law, we have often said, that
searches and seizures inside a home withau#treant are presumptively unreasonable. But we
have also recognized that this presumption b&gvercome in some circumstances because the
ultimate touchstone of the Fourth Amendment is reasonableness. Accordingly, the warrant
requirement is subject to certain reasonabéeptions.” (alteration, citations, and internal
guotation marks omitted)). Because warrantless searches of the home are presumptively
unreasonable, in the absence of a warrantc@aolificers need “probable cause plus exigent
circumstances in order to make a lawful entry into a homddrris v. O'Hare, 770 F.3d 224,
231-32 (2d Cir. 2014) (quotingirk v. Louisiana 536 U.S. 635, 638 (2002pee alsdoller v.
Boudreux No. 12-CV-167, 2015 WL 500492, at *11 (ENDY. Feb. 3, 2015) (“[W]hether the
officers had probable cause . is the first requirement for a wantless search on the basis of
exigent circumstances.” (altions in original) (quotingfarris, 770 F.3d at 232)). The
Supreme Court has “identified several exigentias may justify a waantless search of a
home.” King, 131 S. Ct. at 1856 (discussing the exaies that may justify a warrantless
search). For example, as relevant here, ¢ef may enter a home thitut a warrant to render
emergency assistance to an injuoedupant or to protect an aggant from imminent injury.”

Id. (internal quotation marks omitted).
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Here, the State Trooper Defendants argueth@éxigent circumstances and emergency
aid exceptions apply. (State Trooper Defs.” Mem. 8—f)such cases, the relevant question is
whether “the exigencies of the situation make the needs of law enforcement so compelling that
[a] warrantless search is objectively reasonable under the Fourth AmendndackSon v. City
of New York29 F. Supp. 3d 161, 174 (E.D.N.Y. 20{dlteration in original) (quotinilincey v.
Arizong 437 U.S. 385, 394 (1978pee alsdHarris, 770 F.3d at 233 (“The essential question in
determining whether exigent circumstancesified a warrantless entry is whether law
enforcement agents were confronted by an ungead to render aid or take action.” (internal
guotation marks omitted)). Defendants also invoke the emergency aid exception.

“This . . . exception does not depend on the offiteubjective intent othe seriousness of any
crime they are investigating when the emergency aris&oller, 2015 WL 500492, at *12
(some internal quotation marks omitted) (quotitighigan v. Fisher558 U.S. 45, 47 (2009)).

“It requires only an objectivelyeasonable basis for believing..that a person within the house
is in need of immediate aid[,]’ i.e., “that dieal assistance was needed, or persons were in
danger[.]”” Id. (citation omitted) (quotindrisher, 558 U.S. at 47). In determining the
reasonableness of the officer’s belief that exiggnrtumstances existed, “[c]ourts must apply an
objective standard,” but nonethek must apply the “probable cause requirement . . . by

reference to the circumstandéen confronting the officer, auding the need for a prompt

4 The Somers Police Defendants merely argaettiey had probable cause to search the
home, éeeSomers Police Defs.” Mem. 5-6), but theéstéence of probable cause, on its own, is
insufficient to justify a warrantless home search.

The Somers Police Defendants further claiat ®arah permitted them to enter, thus
implying that consent could be another basidlie constitutionality of this searchSde idat
2.) Although Defendants may be able to mtike argument at summary judgment, here,
Plaintiffs plainly allegethat “[a]t no time did [P]laintiffs ansent to police entering their home to
conduct a search of it or consent to a seaf¢Richard’s] gun safe.” (Second Am. Compl.

1 101.)
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assessment of sometimes ambiguous informatiogearning potentially serious consequences.”
Tierney v. Davidsanl33 F.3d 189, 196-97 (2d Cir. 1998}éeation and internal quotation
marks omitted).

According to the facts alleged in the 8ad Amended Complaint, Gayle called the New
York State Police and made a false report Bahard threatened to harm himself and had
weapons in the house. (Second Am. Compl. Y 27-&Bpedly, on the direction of the state
police, Gayle had Dunkelberger picked up atdpartment and taken to Gayle’s housd. 1
30, 32.) Further, Gayle reported to the State Bahat Dunkelberger “might be in dangerld.(

1 30 (internal quotation marks omitted).) Whkeea State Trooper Defendants arrived and asked
Richard if anyone else was irethouse, he responded, “yesld. (I 36-37.) Sarah further told
the State Trooper Defendants that she diknowv Dunkelberger’'s wéreabouts, but assumed

he was in his apartmentld({ 59.) However, Plaintiffs alsglege that the State Trooper
Defendants and the Somers Police Defendamg/Dunkelberger was not at the residende. (

1 112.) Plaintiffs further emphasize that, other than the phone calayte, there was no
indication that Richard was meiiyy unstable or that there wany emergency situationSde,

e.g, id. 11 59, 64, 66, 90.)

Information “provided by a single complairtazan establish probabtause when that
information is sufficiently reliable and corroboratedliveira v. Mayer 23 F.3d 642, 647 (2d
Cir. 1994). “Significantly, when informatidiirnished by a single complainant suffices to
establish probable cause, such informatidaro€omes from the victim, who has provided
specific details of the crime.ld.; see alsaMorrison v. BrooksNo. 13-CV-4216, 2015 WL
1276768, at *5 (E.D.N.Y. Mar. 13, 2015) (“Inforti@n indicating guilt of any crime furnished

to police by the victim of a crime generally suffs to establish probabtause, where it seems
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reasonable to believe that the victim is tglthe truth.” (alteratiorgitations, and internal
guotation marks omitted)). Courts have also tiedd identification by an eyewitness alone can
suffice to establish probable cause, in the absehary reason to believe that person is not
telling the truth.See, e.gBailey v. City of New York9 F. Supp. 3d 424, 444 (E.D.N.Y. 2015)
(“Law enforcement officials have probable causartest if they receive credible information
from putative victims or eyewitnesses. A couilt sonsider the reliability of the identification,
including the corroborating circuistances and whether there waason to question the veracity
of the witness.” (citations omitted)y)anderwoude v. City of New Yoito. 12-CV-9046, 2014
WL 2592457, at *15 (S.D.N.Y. June 10, 2014) (“[l]deicttion of an individual as a perpetrator
of a crime by a putative victim pbr eyewitness to, the crime is in itself sufficient to establish
probable cause, as long as it is reasonableli@vbehat the putative gtim or eyewitness is
telling the truth.” (internal quotation marks omittedg¢onsideration denie®014 WL 5139341
(S.D.N.Y. Sept. 30, 2014Yjnited States v. McManublo. 12-CR-356, 2012 WL 3526669, at *2
(S.D.N.Y. Aug. 10, 2012) (holding thah identification from “a dinterested eyewitness to one
of the robberies . . . alone justified [the] arrest”).

Here, under the facts alleged in the Conmplahe tip from Gayle was not anonymous,
which points toward the existence of probable ca@ampare Kerman v. City of New Yp#61
F.3d 229, 235 (2d Cir. 2001) (holding thataamonymous 911 call “could not, by itself, justify
the warrantless entry” into a homejith Sha v. N.Y.C. Police Dep’t Twentieth Precinct,
Detectives, Officers Do@&lo. 03-CV-5273, 2005 WL 877852,*& (S.D.N.Y. Apr. 18, 2005)
(noting, in holding that there wasobable cause for a warrantless gntinat “[t]he fact that [the
complainant] was not an anonymous caller isugiaf point”). Additionally, the Second Circuit

has recognized that even “anonymous 911 call reporting an onggpemergency is entitled to a
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higher degree of reliability and requires a lestewing of corroboration #n a tip that alleges
general criminality.” United States v. Simmqr&60 F.3d 98, 105 (2d Cir. 2009). “This
approach recognizes the need for police taaakeports of an emergency situation without
delay, but still requires police offers to corroborate allegationsasiminal activity in some
meaningful way.”Id. (citation omitted).

However, even assuming that Defendants would have beeregigtiiconducting a
warrantless search of Plaintiffs’ home based onl&stip on its own, othat they would have
been entitled to qualified immunity for tkame, Plaintiffs havalleged enough facts to
plausibly claim that the search was still unreasteaBccording to Plaintiffs’ allegations, at the
time the warrantless search began, Richard, whabme out of the house, was identified and
handcuffed by the State Trooper Defendan&eefecond Am. Comphy 34, 43-44.)
Furthermore, according to Plaintiffs, before einig the home, Sarah had also come to the front
door. (d. §54.) These allegations am®st similar to the facts idnited States v. Simmqrés1
F.3d 151 (2d Cir. 2011). In that case, officemnsered the suspect’'s home, “removed him from
his bedroom, placed him against the wall incbexmon hallway, and made sure that he had
nothing in his possession that could harm therd."at 157. He was cooperative and non-
combative.ld. In deciding that the subsequent watlass search was unreasonable, the Second
Circuit emphasized that “before conducting skearch, the officers had effectively allayed the
safety concerns that justified their initgestioning of [the suspect] and had, by exercising
control over a compliant occupaartd the surrounding premises, malited any threat that [the
suspect] or the gun may have initially posettl” at 158. “Under these circumstances,” the
Second Circuit held, “there was simply no ‘urgeaed’ to further search the home for the gun

without a warrant.”ld. Furthermore, based on the fatleged in the Second Amended
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Complaint, the officers knew that Dunkelbergesswat present in the hee, and therefore there
was no reason to believe “that a person within the house [was] in need of immediceléd,”
2015 WL 500492, at *12, and, giveratiRichard was restrained outside of the house, there was
no need whatsoever to enter the home to redbeeweapons at that time without a warraeg
Simmons661 F.3d at 158-59 (rejecting the argumentdhather person could have been in the
home that either was in danger or posed @athibecause there was no reason to believe anyone
other than the suspect was in the horoke)Schoolcraft v. City of New Yor- F. Supp. 3d —,
2015 WL 2070187, at *32 (S.D.N.¥lay 5, 2015) (holding that begse “the officer may do no
more than is reasonably necessary to ascertathehsomeone is in need of assistance and to
provide that assistance,” everthe initial warrantless entry is justified, the decision to remain is
also evaluated on a reasonableness standacd))sideration granted on other groun@915

WL 5542770 (S.D.N.Y. Sept. 18, 2015). Thus, evérefendants would have been entitled to
do a warrantless entry and searclPtintiffs’ home based on Gaysephone call, or even if they
were entitled to qualified immunity on that gral) the search still would not have been justified
because any threat Richard posed was neutrddeiede the search started since he was outside
the home, handcuffed, and searched, and, under the facts alleged in the Second Amended
Complaint, there was no reason to think thahkaiberger or any othgperson was in danger
inside the home. Based on the facts allegedeasonable officer could think otherwise.

Therefore, Defendants’ Motion TRismiss this claim is denied.

5> Of course, this issue could be re-visisggsummary judgment, particularly the claim
that Gayle worked with the State Trooper Defents and Somers Police Defendants to remove
Dunkelberger before the search was conducted.
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c. False Arrest Claim

Defendants also move to dismiss Plaintifé¢se arrest claim, arguing that they had
probable cause to arrest Ract based on the New York Mental Hygiene Law (“MHL"peé
State Trooper Defs.” Mem. 9—14.A “8§ 1983 claim for false arst derives from [the] Fourth
Amendment right to remain free from unreasonableures, which includes the right to remain
free from arrest absent probable causkgégly v. Couch439 F.3d 149, 151 (2d Cir. 2006¢e
also Widget v. Town of Poughkeep$ie. 12-CV-3459, 2013 WL 1104273, at *4 (S.D.N.Y.
Mar. 18, 2013) (same). “In analyzing 8 1988icis for unconstitutional false arrest, [courts]
have generally looked to the law of ttate in which the agst occurred.”Jaegly 439 F.3d at
151 (internal quotation marks omittedie also Ackerson €ity of White Plains702 F.3d 15,
19 (2d Cir. 2012) (“A 8§ 1983 claim for false arrest is substantially the same as a claim for
false arrest under New York law.” (internal quotation marks omitted)iider New York Law,
which is applicable here, “an action for false arreguires that the plaintiff show that ‘(1) the
defendant intended to confine him, (2) the piffimtas conscious of #h confinement, (3) the
plaintiff did not consent to the confinemehtind (4) the confineent was not otherwise
privileged.” Ackerson702 F.3d at 1@quotingBroughton v. State335 N.E.2d 310, 314 (N.Y.

1975)).

® The Somers Police Defendants argue generally there was probable cause tcSagest. (
Somers Police Defs.” Mem. 5-6.)

"“In New York, the tort of false arrestsynonymous with that of false imprisonment.”
Posr v. Doherty944 F.2d 91, 96 (2d Cir. 199Bge also Williams v. City of Mount Vernadi28
F. Supp. 2d 146, 157 (S.D.N.Y. 2006) (same). The only difference between § 1983 claims for
false arrest and New York claims for false armer false imprisonment is that, under § 1983 the
“tortfeasor [must] act undesolor of state law."Williams, 428 F. Supp. 2d at 157 (internal
guotation marks omitted)
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The State Trooper Defendants and the Soildelise Defendants do not contest that the
first three elements are met, but rather argue that the arrest was privileged because there was
probable cause to arresSeeState Trooper Defs.” Mem. 9-1%pmers Police Defs.” Mem. 5—
6.) “Probable cause ‘is a complete defensataction for false arrest’ brought under New York
law or § 1983.” Ackerson702 F.3d at 19 (quoting/eyant v. OkstL01 F.3d 845, 852 (2d Cir.
1996));see also Conte v. Cty. of Nasshlo. 06-CV-4746, 2010 WL 39877, at *12 (E.D.N.Y.
Sept. 30, 2010) (same). Requirements for aa@stsuant to the New York Mental Hygiene
Law are interpreted “consistently with the requirements of the Fourth Amendniaririan
261 F.3d at 240 n.8. The State Trooper Defendagtsedhat there was prdila cause to arrest
based on the New York Mental Hygiene LaS8pecifically, New York Mental Hygiene Law 8
9.41 provides that

[a]ny peace officer, when acting pursuant to his or her special duties, or police

officer who is a member of the state pelior of an authorized police department

or force or of a sheriff's department ynake into custody any person who appears

to be mentally ill and is conducting himkel herself in a manner which is likely

to result in serious harm to the person or others. Such officer may direct the

removal of such person or removemhior her to any hospital specified in

subdivision (a) of section 9.39 . . ..
“[L]ikely to result in serious harm” is defined as:

(a) a substantial risk of physical harmthe person as manifested by threats of or

attempts at suicide or serious bodily haynother conduct demonstrating that the

person is dangerous to himself or hersmlfib) a substantial risk of physical harm

to other persons as manifested by hodatior other violent behavior by which

others are placed in reasonable fear of serious physical harm.

N.Y. Mental Hyg. Law 8§ 9.01. Thus, Defendants®est of Richard was privileged if “they had
probable cause to conclude that [he] wdasgdn a manner that invoked Section 9.4Aiato

v. Hartnett 936 F. Supp. 2d 416, 435 (S.D.N.Y. 20X3e also Tsesarskaya v. City of New

York 843 F. Supp. 2d 446, 456 (S.D.N.Y. 2012) (“[TiHefendants’ conduct is privileged
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where there was probable cause to believe thandinadual was a danger teerself or others.”);
Glowczenski v. Taser Int'l IncNo. 04-CV-4052, 2010 WL 1936204 *6 (E.D.N.Y. May 13,
2010) (“[B]efore a person can be seized and dethiar psychiatric evalti@n, an official must
have probable cause to believe that the passdangerous to himdedr others.”).

“An objective reasonableness standard @iad to police behavior under Section 9.41,
as well as to claims under tReurth Amendment,” and the quies thus becomes “whether the
facts and circumstances known to the officers atithe they seized Plaintiff were sufficient to
warrant a person of reasonable caution to belieat[he] might be mentally ill and conducting
[himself] in @ manner likely to resuh serious harm to [himself].”Amatq 936 F. Supp. 2d at
435 (alterations in original) (quotidicholas v. City of Binghamtoio. 10-CV-1565, 2012
WL 3261409, at *5 (N.D.N.Y. Aug. 8, 2012p5ee alsdBurdick v. JohnsarNo. 06-CV-1465,
2009 WL 1707475, at *6 (N.D.N.Y. June 17, 2009)ne). “Whether a person seized pursuant
to the MHL is later found to be mentally comgett and released is irrelevant to the probable
cause analysis.Burdick 2009 WL 1707475, at *&ee als@Bayne v. ProvosiNo. 04-CV-44,
2005 WL 1871182, at *7 (N.D.N.Y. #g. 4, 2005) (“Like in the crimia context, a police officer
is justified in relying upon a citen’s warning that another perdoms threatened suicide even if
it is later determined by mental health profesais that the person peggs no such risk.”);
Sanchez v. Town of Greedén. 98-CV-6433, 2004 WL 1964504t *4 (W.D.N.Y. Sept. 1,
2004) (“A mental hygiene arresan be based on probableisa even though it is later
determined that the arrested person doesuifer from a dangerous mental conditionVgllen
v. Connelly No. 99-CV-9947, 2004 WL 555698, at *8 (S.DYNMar. 19, 2004) (“Just as actual
innocence will not render an arrest invalid if it is based on then-existing probable cause that

criminal activity is occurringa mental health seizure castrepon probable cause even when
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the person seized does not actually sufiemfa dangerous mentabndition.” (citation
omitted)),aff'd, 185 F. App’x 22 (2d Cir. 2006).

Defendants rely on the phone call from Gayh which she stated that Richard
threatened to harm himself, that he had gurieerhouse, and that Dunkelberger might be in
danger. (Second Am. Compl. 1Y 27-28, 30.) Agtaere is no indication that Gayle was a
witness or that she told Defdants the basis for her knowledged Plaintiffs allege, upon
information and belief, that the “police did regk Gayle for the source of her information
regarding Richard’s alleged side or her belief that Dunkelberger might be in danged (

1 31 (internal quotation marks omitted).) d@rDefendants arrived, Richard exhibited no

behavior indicating thate might be a risk to himself or other§eg, e.gid. 1 59, 64, 66, 90.)
Additionally, as discussed above, Plaintiffs allege that Defendants knew that Dunkelberger was
not in the home. Iq. 1 112.)

It is a close call whether Defdants would generally be etied to rely exclusively on
the phone call from Gayle to ebtish probable cause. Defendants had more information than
cases where courts have held there wasfiitient probable cause. For exampleKarman the
officers made a warrantless entry into the pleiathome and detained him based solely on an
anonymous and uncorroborated 911 call. 261 &&87-38. There, the Second Circuit held
that there was insufficient probabtause but nonetheless uphélel district court’s grant of
summary judgment on the false arrestrolan the basis of qualified immunityd. Here, by
contrast, the phone call was not anonymous. @fiéndants also had less information than
cases where courts have held there was suftipieiable cause to arrest. For example, in
Bayne v. ProvosiNo. 04-CV-44, 2005 WL 1871182 (N.D.N.)Aug. 4, 2005), a licensed nurse

who was employed by the plaintiff to aid himhis daily activities “ched the 911 emergency
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number after having a telephone conversation il [p]laintiff,” “informed the 911 operator
that she was a nurse, that [the]lamtiff was her patient, and thfthe] [p]laintiff had told her
during a telephone call that he planned to consmnttide,” and indicated that one possible
method of suicide might be an overdoseiti§, and, upon arriving, the troopers “observed
multiple bottles of pillabout the residenceld. at *1-2. There, unlike in this case, the tipper
provided the basis for her knowledge, and attleas aspect of hetory was corroborated
before the arrest. lother cases, such Esttelman v. County of RocklapNo. 07-CV-6382,

2013 WL 1248623 (S.D.N.Y. Mar. 26, 2013), the tippas an eyewitness and the victim of the
alleged threatsSee idat *12 (“[The officer] was informed by [the complainant] directly that
[the plaintiff] threatened to shobim. That alone provided probaldause to arrest him . . . .”
(citation omitted)). Finally, iGlowczenski v. Taser International Indlo. 04-CV-4052, 2010
WL 1936200 (E.D.N.Y. May 13, 2010), a motheredlthe police reportonthat her son was
“having a psychotic episodand was hearing voicesld. at *2 (internal quotation marks
omitted). The court held that the mother’s 911 callenbined with the fact that the officers had
knowledge of the son’s history of mtal illness and the fact thtite family expressed fear that
he might be a danger to hietbwas sufficient for a findinghat probable cause existeldl. at

*6.

Although Defendants may have been entitlecbtp on the call from Gayle, or at least
may have been entitled to qualified immunity on this ground, in the abstatteer allegations,
here Defendants had reasons to doubt the vemifcBayle’s statements. In particular, as
discussed below, Plaintiffs allege that gutice Defendants and the Dunkelberger Defendants,
including Gayle, entered into a conspiracyléprive Ricard of his constitutional rights.

Specifically, although Gayle told the police tlatnkelberger might be in danger, Plaintiffs
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allege that the police Defendants knew that Durdegiér was not at home. (Am. Compl. { 112.)
Thus, there were reasons for Defendants to dinebteracity of Gayle’s statement, and, taking
Plaintiffs’ allegations as tryet was unreasonable for themredy on that statement alone,
especially in the absence afyacorroborating information, to ithk they had probable cause to
arrest. See Williams v. City of New Yoiko. 14-CV-5123, 2015 WL 4461716, at *4 (S.D.N.Y.
July 21, 2015) (“A police officer may have probab#ise to arrest and charge a suspect based
on information provided by a single victim or wess, ‘unless circumstances raise doubts as to
the person’s veracity.” (quotinGurley v. Village of Suffer268 F.3d 65, 70 (2d Cir. 2001¥)).
Therefore, the Court denies the State Trooper Defendants’ and the Somers Police Defendants’
Motions To Dismiss the False Arrest claim.

d. Excessive Force Claim

Defendants next move to dismiss Plaintiffs’ Fourth Amendment excessive force claim.
(SeeSomers Police Defs.” Mem. 12—-14; State Trooper Defs.” Mem. 18-19.) “Application of
physical force is excessive when it is mtiran is necessary under the circumstancBsown v.
City of New YorkNo. 11-CV-1068, 2013 WL 491926, at *10 (S.D.N.Y. Feb. 8, 2013).
Qualified immunity may also be a defense t@aocessive force claim. In this context, “the
guestion for the purposes of qualified immungyvhether a reasonable officer could have

believed that the use of forckegied was objectively reasonabldight of the circumstances.”

8 The Court notes that Plaintiffs’ alleganis that the Dunkelberger Defendants and the
police Defendants conspired to have Dunkelbergmoved from Plaintiffs’ residence, that
Gayle then made the false report, and thaipiblice Defendants then swarmed to Plaintiffs’
residence are the only reasons Plaintiffs’ claamessurviving the Motions. These claims likely
will, at some point, have to be substantiated in order for the case to survive summary judgment.

®To be clear, the @urt rejects both Defendants’ argumérat Plaintiffs fail to state a
false arrest claim, and their argument that teyentitled to qualifiedamunity. As discussed,
taking Plaintiffs’ allegations as true, the pelibefendants did not haewen arguable probable
cause to arrest Richard under the MHL.
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Usavage v. Port Auth. of N.Y. & N.932 F. Supp. 2d 575, 594 (S.D.N.Y. 2013) (internal
guotation marks omitted). Plaintiffs allege faategories of conduct lyefendants that could
arguably constitute excessive force: (1) excessitight handcuffing of Richard; (2) threatening
Richard and Sarah with arrest and destructigorgperty; (3) pointing theiguns at Richard; and
(4) physical force in grabbing Sarah’s arm &iaking or punching Richard while he was lying,
handcuffed on the ground. The Court \aifldress each type of conduct in turn.

i. Handcuffing

The Court will first address whether Plaintiffave stated an excessive force claim based
on the handcuffing of Richard. “Courts apply a seggastandard to clainfer excessive force in
the use of handcuffs.Sachs v. CantwelNo. 10-CV-1663, 2012 WL 3822220, at *14
(S.D.N.Y. Sept. 4, 2012). This panlarized standard reflects theed to balance the “right to
use some degree of coercion,” including theafdeght handcuffs “tqrevent the arrestee’s
hands from slipping outEsmont v. City of New YqQrR71 F. Supp. 2d 202, 214 (E.D.N.Y.
2005) (internal citation omitted), witihe use of “overly tight handéfing” that could constitute
excessive forcd,ynch ex rel. Lynch \City of Mount Vernon567 F. Supp. 2d 459, 468
(S.D.N.Y. 2008). When considering whether harifieg constitutes excessive force, a court “is
to consider evidence that: the handcuffs were unreasonabyhti; 2) the defendants ignored
the arrestee’s pleas that the hariffcwere too tight; and 3) the degree of injury to the wrists.”
Usavage 932 F. Supp. 2d at 592 (internal quotation marks omitsed)also Pelayo v. Port
Auth, 893 F. Supp. 2d 632, 642 (S.D.N.Y. 2012) (sama)ditionally, “there is a consensus
among courts in [the Second Circuit] that tiphhdcuffing does not constitute excessive force
unless it causes some injury beyond temporary discomfoddvage 932 F. Supp. 2d at 592

(brackets and internal quotation marks omitte@hese injuries need not be severe or
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permanent, but must be more than merely de minimiés.{citation and internal quotation marks
omitted). Here, although Plaintiffs plead tRathard complained to the troopers that the
handcuffs were too tight and veehurting him, and that titeoopers did not loosen them,
(Second Am. Compl. 1 52), there is no allegatiat Richard suffered angjury as a result.
Therefore, Plaintiffs fail to state a claim foroessive force based on the handcuffing of Richard.
See, e.gSelvaggio v. Pattersopp— F. Supp. 3d —, 2015 WL 1293007, at *13 (E.D.N.Y. Mar.
20, 2015) (granting summary judgment on excesfvce claim where the evidence showed
only minimal injuries such as scabbing and abrasiéa®en 2015 WL 1455701, at *20
(dismissing excessive force handcuffing claim, irt pacause the plaintiff failed to allege that
she suffered an injury as a result of the handcuffinggada v. City of New Yqrklo. 12-CV-38,
2013 WL 3934998, at *5 (E.D.N.Y. July 29, 2013)dgting motion to dismiss excessive force
claim because the plaintiff's “vague referencénjaries” and a “complat of a swelled wrist
[were] insufficient” (internal quotation marks omitted)).

ii. Threatsof Arrestand Destruction of Property

Plaintiffs allege that Delaney threaterteakrah with arrest, (Second Am. Compl. 11 71,
79), and threatened that he wabuip the gun safe off the wall or get a locksmith to open the safe
if Plaintiffs did not cooperateid. {1 77). “A threat of force does not constitute excessive force.”
Mittelman 2013 WL 1248623, at *13ee als@mith v. City of New YorkKo. 14-CV-5934,
2015 WL 3929621, at *3 n.3 (S.D.N.Y. June 17, 2015) (A@extent that [the plaintiff] intends
to assert an excessive force claim based on thoéaiolence in hisféidavit, the claim would
fail because, in [the Second] Circuit, neither magbal abuse nor mere threats of force support
an excessive force claim.Pelt v. City of New YorkNo. 11-CV-5633, 2013 WL 4647500, at

*13 (E.D.N.Y. Aug. 28, 2013) (“Because [the] [p}tif alleges nothing beyond mere threats of
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force, [his] excessive force claim fails.”). Mmver, even if there are circumstances under
which threats could be sufficient for excessiveéoma threat of arres not such a situatiosee
Robertson v. Town of Washingidto. 13-CV-3020, 2015 WL 1564888, at *11 (W.D. La. Apr.
6, 2015) (holding that the plaintiffid not state a claim for excegsiforce based on, inter alia, a
threat to arrest)Vilson v. Fla. Dep’t of Revenudo. 14-CV-4726, 2015 WL 136557, at *7
(N.D. Cal. Jan. 8, 2015) (“A claim fdhreatenedarrest, seizure or s&hris not cognizable under
the Fourth Amendment.”Periera v. LizzipNo. 09-CV-1024, 2012 WL 1205750, at *2 (M.D.
Pa. Apr. 11, 2012) (“[T]hreats of arrest aloneiasaifficient to make out an ‘excessive force’
claim under the Fourth Amendment.§zalabawka v. RussNo. 09-CV-88, 2011 WL 7776786,
at *15 (W.D. Pa. Sept. 28, 2011) (holding thatphaentiff did not allegean excessive force
claim based on allegations that he was toltshut up” and was thegened with arrestghuey v.
SchwabNo. 08-CV-1190, 2010 WL 479938, at *4 (M.Pa. Feb. 4, 2010) (“[T]he alleged
threats to arrest [the pldiff] standing alone cannot supportkim of excessive force.”);
Sherman v. City of Dayvi®o. 04-CV-2320, 2008 WL 553632, at *9 (E.D. Cal. Feb. 26, 2008)
(granting summary judgment on claims related to threats of amdspted by2008 WL 822180
(E.D. Cal. Mar. 26, 2008aff'd, 362 F. App’x 726 (9th Cir. 2010hor is a threat to destroy
property,see United States v. Ramiré23 U.S. 65, 71 (1998) (treating “[e]xcessive or
unnecessary destruction moperty in the course of aarch” as an unreasonable search
violation, rather than an exceasiforce violation). Therefor@ny excessive force claim based
on these alleged threats is dismissed.

iii. BrandishingWeapons

Next, Richard alleges that several offickasl guns pointed at him{Second Am. Compl.

19 37-39, 41-43.) He was then made to lay face down and was handcuffed from behind. (
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1 44.) The Troopers then searchedmard, finding a small pocketknifeld( 1 46, 49.) He was
then placed in the police kele, still handcuffed. I¢.  51.) After this poity Plaintiffs do not
allege that any weapons were pointed at Rathathough at least six officers had their weapons
out. (d. 9 80.) The State Trooper Defendants andSihraers Police Defendants are, at the very
least, entitled to qualified immunity with respéa their use of guns, as the vast majority of
cases within the Secor@ircuit hold that merely drawingeapons when effectuating an arrest
does not constitute excessive force as a matter of law, and Plaintiffs do not allege other facts that
could change the calculu§eeCabral v. City of New YorkNo. 12-CV-4659, 2014 WL

4636433, at *11 (S.D.N.Y. Sept. 17, 2014) (“[Theéeshelant’s] approach with his gun drawn
does not constitute excessive force as a matter of laviittglman 2013 WL 1248623, at *13
(“Likewise insufficient is [the]p]laintiff's assertion that thefficers pointed guns at him. A
threat of force does not cditate excessive force.”Askins v. City of New Yarklo. 09-CV-
10315, 2011 WL 1334838, at *3 (S.D.N.Y. Mar. 25, 20¢¥hile the Second Circuit has noted
that circuit law could very wellupport a claim that a gunpoint death threat issuedréstrained
and unresisting arrestee represents excessive, {tine] plaintiff's assertion that a gun was
pointed at his head cannot be the basis of endiai excessive force.” fi@rations and internal
guotation marks omitted)deronmu v. HeaveWo. 00-CV-9232, 2001 WL 77099, at *3
(S.D.N.Y. Jan. 26, 2001) (dismissing excessivedalaim based on anterrogation at gunpoint
because the plaintiff “fail[ed] to allege thatyaphysical force was used against him during his
interrogation, or that any injuries resultedrfr [the] defendants’ allegedly unconstitutional
conduct”). Therefore, Plairits’ excessive force claim based on the drawing of the guns is

dismissed.
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iv. PhysicalForce

Plaintiffs allege that after Richard wasnlg face down, with his hands cuffed behind his
back, Delaney struck Richard in his back witlsaior foot, causing hinpain and to lose his
breath. (Second Am. Compl. § 45.) Under thegaltions in the Second Amended Complaint,
there is no indication that Richandhs resisting arrest eny way. Additionall, Plaintiffs allege
that later Delaney “roughly gbbed” Sarah’s arm when she was unable to open the case
containing the key to Richard’s gun caskl. {{ 82.) Defendants argueatithis force used was
de minimis and therefore cannot state a constitutiaokation.

Defendants are correct that “[a]n arrestee muste some injury, even if insignificant, to
prevail in an excessive force claimGreenaway v. County of Nassay F. Supp. 3d —, 2015
WL 1509486, at *9 (E.D.N.Y. Mar. 31, 2015nternal quotation marks omitted) (quotibgndy
v. Irizarry, 884 F. Supp. 788, 798 n.14 (S.D.N.Y. 19955uch injury need not be severe,
however.” Acosta v. City of New Yarklo. 11-CV-856, 2012 WL 1506954, at *10 (S.D.N.Y.
Apr. 26, 2012)see alsdastle v. Town of KenNo. 13-CV-2256, 2014 WL 1508703, at *8
(S.D.N.Y. Mar. 21, 2014) (noting that “courts hatwed plaintiffs to recover, even though the
injury caused was not permanent or severe, where the force used was excessive” (internal
guotation marks omitted) (quotinggmmo v. McKoyNo. 08-CV-4264, 2011 WL 843974, at *6
(E.D.N.Y. Mar. 8, 2011))). Indeed, Robison v. Via821 F.2d 913 (2d Cir. 1987), the Second
Circuit held that while the fact that the pléihsustained only minor injuries “may ultimately
weigh against her in the minds of the jury gs@ssing whether the force used was excessive, this
failure [to seek medical care for her alldgejuries] is not fatal to her claim.Id. at 924.

Here, Plaintiffs have alleged that Richardfered an injury from the kick or punchSee

Second Am. Compl. § 45 (“Upon information dmelief, while he was face down, [D]efendant
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[Delaney] demanded [Richard] disclose wherdéygt his guns, striking [Richard] in his back
with a fist or foot, causing him pain and to Idss breath.”). Moreoveuynder the circumstances
alleged, Plaintiffs have plausibly alleged ttieg use of force was objectively unreasonable.
When evaluating whether the use of force wasoreasle, courts are to consider the “facts and
circumstances of each particular case, includiegstverity of the crime at issue, whether the
suspect poses an immediate threat to the saféhge officers or others, and whether he is
actively resisting arrest or attetmg to evade arrest by flight.Graham v. Connqr490 U.S.

386, 396 (1989)see alsdracy v. Freshwater623 F.3d 90, 96 (2d Cir. 2010) (“Because the
Fourth Amendment test of reasonableness ésadobjective reasonabless, the inquiry is
necessarily case and fact specific and requirkesbiag the nature and glity of the intrusion

on the plaintiff's Fourth Amendment interestaagt the countervailing governmental interests
at stake. In conducting that batang, we are guided by considioa of at least three factors:
(1) the nature and severity of the crime leadmmthe arrest, (2) whethéhe suspect poses an
immediate threat to the safety of the officethrers, and (3) whether the suspect was actively
resisting arrest or attempting évade arrest by flight.” (atation, citations, and internal
guotation marks omitted)Burks v. PerrottaNo. 13-CV-5879, 2015 WL 2340641, at *4
(S.D.N.Y. May 15, 2015) (same). In making tagsessment, the Court must examine the facts
“from the perspective of a reasaie officer on the scene, rathtban with the 20/20 vision of
hindsight, . . . [and must] make allowance for fédnet that police officers are often forced to
make split-second judgments—in circumstancas dine tense, uncertain, and rapidly evolving—
about the amount of force that is nesary in a particular situationTracy, 623 F.3d at 96

(internal quotation marks omittedY.hus, “[n]ot every push ohsve, even if it may later seem
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unnecessary in the peaceagiidge’s chambers, violates the Fourth Amendme@tdham 490
U.S. at 396 (citation and inteahquotation marks omitted).

Here, the nature of the conduct at issue points to it being permissible to use some level of
force. However, at the time of the punchKiRichard was on the ground, and handcuffed with
his hands behind his back. Undlee facts alleged, Richard possalimmediate threat to the
safety of others. Further, Richard was not &tyivesisting in any wayTherefore, as alleged,
Plaintiffs state a claim for eessive force based on the kick or punch to Richard’s faek.

Smith v. FieldsNo. 95-CV-8374, 2002 WL 342620, at *5(%.D.N.Y. Mar. 4, 2002) (denying
summary judgment on excessivederclaim, and defense, where there was an issue of fact as to
whether the plaintiff was slapped and kickedhe head after he was handcuffed). Further,

under the facts alleged, no reasonable officer could have thought this use of force was necessary,
and thus Delaney is not shielded by qualified immun8ge id(rejecting qualified immunity

defense where the plaintiff claimed he Wwasked and slapped after being handcuffed).

The Court next turns to the alleged uséoofe against Sarah. As noted above, an
“arrestee must prove some injury, even if insiguaifit, to prevail in an excessive force claim.”
Greenaway2015 WL 1509486, at *9 (internal quotatiorarks omitted). Sarah does not allege
any injury whatsoever. However, Sarah wasaroarrestee, and, under the facts as alleged,
there was no reason for the Defendant officemipect she was a thréatherself or anyone
else. Courts have allowed egse/e force claims to go forward even in the absence of injury
when the allegedly excessive force was appbea bystander not suspected of any wrongdoing.
See Piper v. City of ElImird.2 F. Supp. 3d 577, 595 (W.D.N.Y. 2014) (denying summary
judgment where “no dispute exist[ed] that [thaipliff] suffered no physicahjury,” because “a

jury could conceivably find that no force was agmiate in these circustances and that [the
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defendant’s] two-handed attempt to throw her toflib@r was, at the verleast, gratuitous and
unrelated to any legitimate law enforcement pueppsTherefore, whilehe absence of injury
may ultimately point to the force not being ctitogionally excessive, i Court will not dismiss
on this ground.

Turning next to the reasonableness of thredeict, the Court concludes that, as alleged,
the conduct at issue, roughly grabbing Sarahis aras objectively unreasonable. Sarah was not
suspected of any wrongdoing; she did not pose ameniate threat to the safety of the officers
or others; and she was not actyedsisting arrest. Furthernggrat that point, Richard was
handcuffed with his hands behind his backgcpd in the patrol car, and searchedeSecond
Am. Compl. {1 48-49, 69, 80, 82), and the house had already been seaeshat{|{ 59, 69,
82). As alleged, it is plausibthat any force whatsoever usaghinst Sarah was unreasonable,
and that no reasonable officeowd have thought it necessargeeClash v. Beatty77 F.3d
1045, 1048 (7th Cir. 1996) (“It is clear . . . tipatice officers do not have the right to shove,
push, or otherwise assaulhiocent citizens without any@rocation whatsoever.”Bedenfield v.
Shultz No. 01-CV-7013, 2002 WL 1827631, at *9 (NID. Aug. 7, 2002) (“Using force of any
kind on a citizen the officer knows to be innoceninseasonable.”). Therefore, the Motions To
Dismiss Plaintiffs’ excessive force claims agaibslaney based on the punch/kick to Richard’s
back and his grabbing &arah’s arm are denied.

e. Fifth Amendment Claim

The State Trooper Defendants move to dismigsctaims Plaintiffs seek to assert based
on the continued interrogation ofdRiard after Richard exercisedight to remain silent and
without Miranda warnings being given.SgeReply Mem. of Law in Further Supp. of the State

Defs.” Mot. to Dismiss Pls.” Second Am. Comf§iState Trooper Defs.” Reply” 8 (Dkt. No.
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32).)° Plaintiffs allege that Richard declinamirespond to interrogation, exercising his Fifth
Amendment rights, and thBelaney did not administé&irandawarnings, but continued to
interrogate him. (Second Am. Compl. 11 78—793irfifs also allege that, in continuing to
interrogate him, Delaney threated to arrest nd Sarah if he declined to cooperatd.  79.)
As a result of this interrogation, Richard agréedisclose the key’s location to Sarald.)(

Even assuming that Delaney’s conduct wasonstitutional, Plaintiffs still have not
stated a 8§ 1983 claim. As the Second Cirbas explained, “a § 1983 action may exist under the
Fifth Amendment self-incrimination clause ifexgion was applied to adah a waiver of the
plaintiffs’ rights against selfAcrimination and/or to obtain inculpatory statements, and the
statements thereby obtained were used agdiegtlaintiffs in a criminal proceedingDeshawn
E. ex rel. Charlotte E. v. Safit56 F.3d 340, 346 (2d Cir. 1998). Even if Plaintiffs have
plausibly alleged that Richard was coerced tonaan Defendants’ questionBlaintiffs have not
alleged that any inculpatory statements weerslegainst Richard in a criminal proceeding, and
therefore this claim must be dismisse&ke Chavez v. Martingz38 U.S. 760, 767 (2003)

(rejecting § 1983 claim because théifpEner was “never made to be a witness against himself in

101N reply, the State Troop&efendants argued for the first time that Plaintiff's Fifth
Amendment, Eighth Amendment, and Second Amendment claims should be disnfiesed. (
State Trooper Defs.” Reply 8—9Although courts normally do not consider arguments raised for
the first time in replysee, e.gMason Tenders Dist. Council of Greater N.Y. v. Fortune
Interiors Dismantling Corp.No. 12-CV-4253, 2015 WL 4503630, at *5 n.5 (S.D.N.Y. July 23,
2015);0kor v. Borough of Manhattan Cmty. CpoMo. 14-CV-1593, 2015 WL 3750630, at *4
n.6 (S.D.N.Y. June 16, 2015), the Court has discretion to deeepge.g.Ruggiero v. Warner-
Lambert Co.424 F.3d 249, 252 (2d Cir. 2008)arks v. Energy Materials CorpNo. 14-CV-
8965, 2015 WL 3616973, at *5 n.11 (S.D.N.Y. June 9, 2@&gklayers Ins. & Welfare Fund
Bricklayers Pension Fund v. P.P.L. Constr. Servs. Cdp. 12-CV-3940, 2015 WL 1443038,
at *7 (E.D.N.Y. Mar. 27, 2015xee alsaCompania Del Bajo Caroni (Caromin), C.A. v.
Bolivarian Republic of Venezueld4l F. App’x 722, 724 (2d Ci2009), and here the Court
granted Plaintiffs permission to file a surreply brief addressing these arguments that were raised
for the first time in reply,geeDkt. No. 33). Therefore, the Cdwrill consider these arguments.
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violation of the Fifth Amendment’s Self-Incrimination Clause because his statements were never
admitted as testimony against him in a criminal cag&'@®Jlimpio v. Crisafi 718 F. Supp. 2d
357, 370 (S.D.N.Y. 2010) (“In order to bring 4883 claim based on suctolations, a plaintiff
must show that his privilege against self-indnation was violated, arglich a violation cannot
be shown where that plaintiff des making any inculpatory statents that were used against
him in a criminal proceeding.”’Rodriguez v. KellyNo. 05-CV-10682, 2009 WL 911085, at *3
(S.D.N.Y. Apr. 6, 2009) (holding that coerced inunatory statements do not violate the Fifth
Amendment if not used againsetbpeaker, but that “[a] suas#ul section 1983 claim may arise
when a plaintiff is coerced into waiving Fifth Aemdment rights, and utters self-incriminating or
inculpatory statements later used agahim in a criminal proceeding.’g§ff'd sub nom.
Rodriguez v. City of New Yqr&64 F. App’x 702 (2d Cir. 20103ee alsdeshawn E.156 F.3d

at 346 (“The remedy for a violatiaf the right against self-inenination is the exclusion from
evidence of any ensuing self-incriminatingtsiments and not a § 1983 action.” (internal
guotation marks omitted)Belvaggi92015 WL 1293007, at *3 n.9 (samégFrance v.
BembenNo. 10-CV-4583, 2013 WL 132702, at *7 (E.DWJan. 10, 2013) (same). Therefore,
Plaintiffs’ Fifth Amendment claim based ¢ime interrogation of Richard is dismissed.

In their Surreply, Plaintiffs claim théteir allegations about Richard’s interrogation
should be considered a substantive due progeksdion under the Foteenth Amendment.
(Mem. of Law in Sur-Reply to Def. State Policélet. To Dismiss Pursuant to Rule 12(b)(6) of
the FRCP (“Pls.” Surreply”) 4-5 (Dkt. No. 34)ly support of this contention, Plaintiffs cite
Chavez v. Martines38 U.S. 760 (2003). i@havezthe Supreme Court rejected the claim of
the petitioner, who claimed that the un-Mirazeti interrogation of him violated his rights under

the Fifth Amendment’s Self-Incrimination ClausBee idat 766—67. However, the Supreme

36



Court also remanded the case to allow the peétito pursue a claim ¢gbility based on a
substantive due process violatiordenthe Fourteenth Amendmer8ee id.779-80. Thus,
while conceding their Fifth Amendment claimnist viable (leaving opetihe question of why it
was included in the first place), Plaintiffs nowsWito pursue a substargidue process claim.
(See€Pls.” Surreply 5.)

The Court is troubled by thghift in Plaintiffs’ theory. Nowhere in Plaintiffs’ Second
Amended Complaint do Plaintiffs maintain a viadatof their substantive due process rights.
Instead, Plaintiffs only referenced their procediuiue process rights (along with their Second,
Fourth, Fifth, and Eighth Amendment right¢second Am. Compl. {{ 103-05.) Therefore, the
Court dismisses Plaintiffs’ Fifth Amendment cfaibut gives Plaintiffs leave to amend the
complaint to include (if there is a good faliasis under the law to ¢dm) a substantive due
process claim.

f. Eighth Amendment Claim

The State Trooper Defendants also mowdismiss Plaintiffs’ Eighth Amendment claim,
arguing that the Eighth Amendment applies gogt-conviction. (Stat€rooper Defs.” Reply
8.) They are correct, and, indeed, Pléfisttoncede this point in their SurreplySeePls.’
Surreply 5.) Because the relevant conduct occwmtitbut either Plaintiff being convicted of a
crime—or even charged with a crime—PIdiisticlaims relating to their treatment are
cognizable only as Fourth and Fourteefstthendment claims, and their Eighth Amendment
claim is dismissedSee Whitley v. Alberd75 U.S. 312, 318 (1986) (“The Cruel and Unusual
Punishments Clause was desigt@g@rotect those convicted ofimes, and consequently the
Clause applies only after the State has complied with the constitutional guarantees traditionally

associated with criminal prosecutions.” (citation and internal quotation marks omitiadpey
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v. Butler, 43 F. Supp. 3d 317, 325-26 (S.D.N.Y. 2014) (“[The] [p]laintiff claims that the officers
subjected him to excessive force in violatiortte# Eighth Amendment. The Court must dismiss
this claim because the Eighth Amendment attaoh&safter conviction. Because the excessive
force claim arises in the cant of a custodial errogation during the arrest process, the
constitutional right at issue derives frahe Fourth Amendment.” (citations omitted)l
reconsideration in partNo. 11-CV-9102, 2014 WL 5757448 (S.D.N.Y. Nov. 5, 2014),
reconsideration denied®®015 WL 1501625 (S.D.N.Y. Apr. 1, 201Bowman v. City of
Middletown 91 F. Supp. 2d 644, 657 (S.D.N.Y. 2000) (“[T]he Eighth Amendment right to be
free from cruel or unusual punishment applies dolthe post-convictiostage.”). Plaintiffs
acknowledge that their Eight Aendment claim is not viableut ask to convert it to a

Fourteenth Amendment claim. (Pls.” Surreply Plaintiffs may do so in a Third Amended
Complaint to be filed within 30 days of this Opinion and Order.

g. Second Amendment Claims

The State Trooper Defendants also moveismiss Plaintiffs’ Second Amendment
claim. SeeState Trooper Defs.” Reply 9.) The&®nd Amendment provides that “[a] well
regulated Militia, being necessary to the secwfity free State, the riglf the people to keep
and bear Arms, shall not be infringed.” The tighan individual to keep and bear arms has
been affirmed by the Supreme CourDistrict of Columbia v. Heller554 U.S. 570 (2008), and
McDonald v. City of Chicag®d61 U.S. 742 (2010). This right, however, is not absoHzgder,
554 U.S. at 602, and within the Second Circuit, “thitours of [the right tdbear arms] are as of
yet underdeveloped and ill-defineddutel v. City of NorwalkNo. 11-CV-1164, 2013 WL
3353977, at *23 (D. Conn. JuB; 2013). Prior tddeller andMcDonald in Garcha v. City of

Beacon 351 F. Supp. 2d 213 (S.D.N.Y. 200aif'd, 232 F. App’x 74 (2d Cir. 2007), a court in
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this District held that “the right to bear armssnot a right to hold some particular gund. at

217 (internal quotation marks omitted). Sittaler andMcDonald lower courts in the Second
Circuit have continued to folloarcha noting specifically that whean individual’s right to
acquire firearms generally has not been infringleel confiscation of a specific weapon does not
constitute a Second Amendment violati®ee e.g, Vaher v. Town of Orangetow8l16 F.

Supp. 2d 404, 430 (S.D.N.Y. 2013) (relying®archain dismissing a Second Amendment
claim because “there [was] no allegation thaé]{d]efendants’ actions. . affected [the]
[p]laintiff's ability to retain oracquire other firearms or anumtion, and no law [was] cited that
infringe[d] on [the] [p]laintiff'sright to obtain other firearms"McGuire v. Village of

Tarrytown No. 08-CV-2049, 2011 WL 2623466, at *7 (Y. June 22, 2011) (holding that a
police department’s seizure of a plaintiff'siadgun pursuant to an order of protection did not
violate the plaintiff's Second Aendment right to bear armsge also DouteRP013 WL
3353977, at *25 (“Several casedlns circuit have followedarchds reasoning podteller and
McDonaldand have held that wherekintiff's ability to acquireotherfirearms has not been
abridged, a Second Amendment vimathas not occurred even désm seizure of a plaintiff’s
particular firearm.”) (emphasis in originalgccordSutterfield v. City of Milwauke&51 F.3d
542, 571 (7th Cir. 2014) (“Whether and to wkatent the Second Amendment protects an
individual’s right to posess a particular gun (and limits the powkthe police taseize it absent
probable cause to believe it was ilwaml in a crime) is an issue that is just beginning to receive
judicial attention.”)cert. denied135 S. Ct. 478 (2014yYalters v. Wolf660 F.3d 307, 318 (8th
Cir. 2011) (holding there was no Second Amendmedation where the “defendants’ policy
and action affectedneof [the plaintiff's] firearms,” butdid not prevent him “from retaining or

acquiring other firearms,” but “ndbreclos[ing] the possibility #it some plaintiff could show
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that a state actor violated the Second Amendimgidepriving an individual of a specific
firearm that he or she otherwise lawfully possedsedelf-defense”). Thus, there is a very real
guestion whether Plaintiffs have adequately pledblation of the Second Amendment from the
mere claim that the police Defendants seRedhard’s guns. Indeed, in their Surreply
Memorandum, Plaintiffs offered not a single cas# #ddressed the issue or that suggested that
the cases cited above should be disregarded.

In any event, even if Plaintiffs had plaglausible Second Amendment claim, the police
Defendants would be entitled toajiied immunity. As previouslyoted, an officer is entitled
to qualified immunity if he or she has not violated a clearly established statutory or constitutional
right. Pearson v. Callaharb55 U.S. 223, 231 (2009). The Second Circuit has set forth three
criteria of a clearly establisteight: “(1) the law is definedith reasonable clarity, (2) the
Supreme Court or the Second Qitdhas recognized the rigland (3) a reasonable defendant
would have understood from the existiags that his conduct was unlawful.’Schubert v. City
of Rye 775 F. Supp. 2d 689, 702 (S.D.N.Y. 2011) (quotinga v. Pico 356 F.3d 481, 490 (2d
Cir. 2004)). The State Trooper Defendantd &omers Police Defendants are entitled to
qualified immunity for the Second Amendment giéon because, at the very least, it was
reasonable for them to assume that thesewet violating the &ond Amendment by taking
action that resulted in the seizure of spedifiearms from Richard, where there are no
allegations that they prevented him from m&iteg or acquiring other firearms. Second
Amendment law podtteller andMcDonaldis “ill defined” in this contextPoutel,2013 WL
3353977 at *23, and, the Second Citaase law that does exisgaably suggests that seizure
of a specific firearm does not violate the @&t Amendment. Therefore, because the State

Trooper and Somers Police Defendamése entitled to rely on @se lower court rulings, it was
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reasonable for them to conclude they was natiting Richard’s constitutional right to bear

arms by confiscating his firearm®outel 2013 WL 33539774t *25 (holding that

“[d]efendants . . . are @tled to rely on the holdings of [Circuit and lower court] cases” “[a]bsent
authority . . . reversing the holdjs in [those cases]’.). Theredothe Court therefore dismisses
Plaintiffs’ Second Amendment Claith.

4. § 1985 Conspiracy Claim against all Defendants

The Dunkelberger Defendants and the Stab®per Defendants argue that Plaintiffs
have insufficiently alleged a § 1985 conspiracy thatild allow Plaintiffs to hold them liable for
constitutional violations. JeeState Trooper Defs.” Mem. 19; e of Law Supporting Mot. To
Dismiss (“Dunkelberger Defs.” Mem.”) 6-8 (Dklo. 17).) Plainffs allege that the
Dunkelberger Defendants agreed to try to Hiahard arrested and remove him and his
weapons from his home. (Second Am. Compl. 1 26 particular, theyagreed that Gayle
would file a false police repoalleging that Richard threated to harm himself and had
weapons in the house in the hopes that police dvaukst Richard for the weapons and remove
him and Sarah from the premise#d. { 27.) Gayle reported this false clainal,. { 28), after she
“was advised that the troopesmuld want to enter the home to search and remove the weapons
in there but that they could nehter without a warrant unless emergency existed” and that if
Richard “threatened someone at thouse, police could use suctheeat to search the house for
the person threatened and removthlitbe weapons and [Richard]jtl( 29)1? Plaintiffs
further allege that Gayle had Dunkelberger remddvem the home “at the direction of the State

Police,” and then reported to police titainkelberger “might be in dangerjd( Y 30), and that

1 n their Surreply Memorandum, Plaintiffisd not address the qualified immunity
defense as it relates to the Second Amendment claim.
12The Complaint does not allege who advised Gayle of this.
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the State Trooper and Somers Police Defendamspired with the Dunkelberger Defendants to
“use concern over the absence of [Dunkelberfyerh the home in order for police to enter
[P]laintiffs’ home on the preten|[s]e of seamifor [Dunkelberger], wheall the conspirators
knew he was not at the residencegd id | 112-13.)

“To prove a 8§ 1983 conspiracy, a plaintiff must show: (1) an agreement between two or
more state actors or between aetactor and a private entity; (@)act in concert to inflict an
unconstitutional injury; and (3) an overt act donéuimherance of that goal causing damages.”
Pangburn v. Culbertsqr200 F.3d 65, 72 (2d Cir. 1999). “&aldition, complaints containing
only conclusory, vague, or geneadlegations that the defendahi@ve engaged in a conspiracy
to deprive the plaintiff of hisonstitutional rights arproperly dismissed; diffuse and expansive
allegations are insufficient, unless amiglif by specific instances of misconduc€Ciambriello
v. Cty. of Nassaw92 F.3d 307, 325 (2d Cir. 2002) (internal quotation marks omitted). The
Court holds that Plaintiffs wa plausibly pleaded facts, maly that the police Defendants
searched the home purporting to look for armtgmt Dunkelberger when they knew he was not
home, tending to show that the police Defenslamd the Dunkelberger Defendants had agreed
to act in concert to inflict an unconstitutiomajury—the unreasonabl&arrantless search of
Plaintiffs’ home. The Court regnizes that Plaintiffs have offsd little by way of explanation
as to how they believe thelpe Defendants conspired withetlibunkelberger Defendants, but it
is not the Court’s job to judge how believable thallegations are, or the likelihood they will be
borne out at later stages ofgltase, but rather to assessthier Plaintiffs have plausibly
pleaded the elements of thaich. Although this claim magne day be ripe for summary

judgment, the Court denies Defendamistions To Dismiss this claim.
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5. Claims against Dunkelberger Defendants

a. Mental Hygiene Law

The Dunkelberger Defendants argue thateh®no private righof action under the New
York Mental Hygiene Law. (Dunkelberger Defslem. 8-9.) Plaintf disputes this, citing
exclusively to a Sixth Circuit caseterpreting Michigan state lawSéeMem. of Law in Opp’n
to Defs. Richard Henry Dunkelberger, Mgn [Gale] Dunkelberger, William Willard
Dunkelberger, Benjamin Dunkelberger['s] Md o Dismiss 10 (Dkt. No. 26) (citinglonday v.
Oullette 118 F.3d 1099, 1102 (6th Cir. 1997)pee also MondayL. 18 F.3d at 1102-03. Of
course, the question of whetheeté is a private caaf action under a Michigan Mental Health
Code has no bearing on whether there is afgicause of action under the New York analog.
The Court’s own research showstlevery court to have addredgbe issue has held that there
is no private right of action under the Mentaldiene Law, except with respect to one provision
not at issue her€. SeeMcWilliams v. Catholic Diocese of Rochest&86 N.Y.S.2d 285, 286
(App. Div. 1988) (“The Mental Hygiene Law is agrdatory statute . . .No private cause of
action is authorized for violaths of the Mental Hygiene Lawlthough [the plaintiff] is an
intended beneficiary of the legigion, a private cause of action should not be implied because it
would not be consistent withe legislative scheme.”3ge alsByng v. Delta Recovery Servs.,
LLC, No. 13-CV-733, 2013 WL 3897485,%4t5 n.3 (N.D.N.Y. July 29, 2013xff'd, 568 F.
App’x 65 (2d Cir. 2014)Sulehria v. New YorkNo. 12-CV-21, 2012 WL 1288760, at *10

(N.D.N.Y. Feb. 8, 2012)gdopted by2012 WL 1284380 (N.D.N.Y. Apr. 16, 2012)ne V.

13 New York state courts have held thagréis a private right of action under N.Y.
Mental Hygiene Law 8 33.13, which addressesdbnfidentiality ofmedical recordsSee
Godinez v. Siena Call733 N.Y.S.2d 262, 266 (App. Div. 200Bc¢e v. Stateb53 N.Y.S.2d
605, 607 (Ct. Cl. 19904ff'd, 616 N.Y.S.2d 640 (App. Div. 1994ff'd, 665 N.E.2d 656 (N.Y.
1996).
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Blair, No. 09-CV-323, 2010 WL 8522831,%dt7 (N.D.N.Y. Sept. 30, 2010adopted in relevant
part, rejected in parby 2012 WL 1048463 (N.D.N.Y. Mar. 28, 2018yng v. CampbelNo.
07-CV-471, 2010 WL 681374, at *389 (N.D.N.Y. Feb. 24, 2010)ombardo v. Holanchogk
No. 07-CV-8674, 2008 WL 2543573, at *10 (S.D.N.Y. June 25, 2Q@8)bardo v. StoneNo.
99-CV-4603, 2001 WL 940559, at *5.(8N.Y. Aug. 20, 2001). In any event, it does not appear
that Plaintiffs even seek to assert a clamder the New York Mental Hygiene Law against the
Dunkelberger Defendants. Indeed, the onlyntleelated to the Mental Hygiene Law in the
Second Amended Complaint is asserted ag&iesiNew York State Troopers for allegedly
misusing the law and for falsifying evidence against Richasgeecond Am. Compl. 1 131-
35 (alleging that the State Trooper Defendananufactured evidenegainst Richard and
detained him under the law withdodsis).) For the foregoing reass, any claim Plaintiffs seek
to assert against the Dunkelberger Defendamier the New York Mental Hygiene Law is
dismissed.
b. Conversion

“Under New York law, ‘conversion is the wrthorized assumptiomd exercise of the
right of ownership over goods belonging to anotbehe exclusion athe owner’s rights.”
Soroof Trading Dev. Co. v. GE Fuel Cell Sys., | B@2 F. Supp. 2d 502, 514 (S.D.N.Y. 2012)
(quotingThyroff v. Nationwid Mut. Ins. Co0.460 F.3d 400, 403—-04 (2d Cir. 2006)). To state a
conversion claim, “the plairifimust allege that (1) the pgg charged has acted without
authorization, and (2) exercisddminion or a right of ownehgp over property belonging to
anotherl,] (3) the rightful owner makes a demhdor the property, and (4) the demand for the
return is refused.’Pac. M. Int'l Corp. v. Raman Int'| Gems, Lt&88 F. Supp. 2d 385, 396

(S.D.N.Y. 2012) (internal quotath marks omitted). Plaintiffs have sufficiently alleged such a
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claim. Specifically, Plaintiffs allege & in or about December 2012, “without knowledge,
permission or right, . . . an unknown membethef NY State Police, wrongfully, illegally and
without the permission or consent of [Ricdthja released [Richard’s] weapons to the
[Dunkelberger Defendants], who have since redusereturn them to [Richard] despite a
demandtodoso....” (Second Am. Compl. 1 $33intiffs have thuplausibly alleged that
the Dunkelberger Defendants, acting withouhattation, exercised a right to ownership over
Richard’s property, that Richardade a demand for the properand that that demand was
refused. The Dunkelberger Defendants’ Motioismiss this claim is therefore denied.

c. Cross-Claims

The Dunkelberger Defendants also movdismniss any cross claims remaining brought
against them by the Somers Police Defendantgir Bihgument, in its entirety, to this is: “For
the reasons stated previously, to the extentcégns against Defendarfisegal or Fitzgerald
remain after their Motion to Dismiss, the Cosinould dismiss any cross-claims they raised
against the Dunkelberger Defendants.” (Dunkedler Defs.” Mem. 9.) The Somers Police
Defendants do not mention this Motion at all, ertin their initial Memorandum of Law or in
their reply. See generallgomers Police Defs.” Mem; Reply Mem. of Law in Further Supp. of
Defs.[] Siegal and Fitzgerald’s Mot. To Digss the Compl. (Dkt. No. 30).) In reply, the
Dunkelberger Defendants assert that “to therdxteat [the SomerBolice Defendants] still
assert cross-claims against all other Defatglahose against the Dunkelberger Defendants

should be dismissed.” (Reply Mem. of Lawpporting Dunkelberger Defs.” Mot. To Dismiss
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7-8 (Dkt. No. 29).) Strangelyhough, the Somers Police Defendargser broughtross-
claims; therefore, there is nothing fbe Court to dismiss (or not dismig$).

I1l. Conclusion

For the foregoing reasons, the Dunkelbe@efendants’, the SomePolice Defendants’,
and the State Trooper Defendants’tdas To Dismiss are grantedpart and denied in part.
As to the claims alleged against the Sttoper and Somers Police Defendants, the Court
grants Defendants’ Motions To $miss Plaintiffs’ state law claus, Plaintiffs’ Fifth Amendment
self-incrimination claim, Plaitiffs’ Eighth Amendment Claim, Plaintiffs’ Second Amendment
Claim, and Plaintiffs’ excessivierce claim, except as to Delane alleged use of force against
Richard and Sarah as described herein. Akdalaims alleged ainst the Dunkelberger
Defendants, the Court grants the Motion TerDiss Plaintiffs’ claim based on the New York
Mental Hygiene Law. The Court denies Dedants’ Motion as to thunreasonable search
claim, the false arrest claim, the excessive fotaen against Delaney re&d to his use of force
against Sarah and Richard, th#85 conspiracy claim, and thenversion claim. The claims
that are dismissed are dismissed with pre@das Plaintiffs have already twice amended,
including once in response to Defendants’ praiomdetters raising tharguments addressed in
the instant OpinionJustice v. McGoverriNo. 11-CV-5076, 2013 WL 1809634, at *3 (E.D.N.Y.
Apr. 29, 2013) (“Although when a motion to digwiis granted, the usual practice is to grant
leave to amend the complaint, when the plHirgiput on notice of tla deficiencies in his
complaint and fails to correct them in the amended complaint[,] dismissal with prejudice is

proper” (brackets, citation, ellipses, and internal quotation marks omitigtg);v. Liz

14 Based on the fact that the Dunkelberger Deéats first raised thiesue of dismissing
cross-claims asserted against them aroundrtredf removal, (Dkt. Nos. 1, 5-8), the Court
surmises that the claims may have bleeyught in state court prior to removal.
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Claiborne, Inc., 814 F. Supp. 2d 323, 344 (S.D.N.Y. 2011) (“[A]s plaintiff has already amended
his complaint twice, dismissal with prejudice is appropriate at this stage in the litigation.”)
Nonetheless, Plaintiff may file a Third Amended Complaint to the extent permitted herein to add
new claims within 30 days of the date of this Opinion and Order.

The Clerk of the Court is respectfully directed to terminate the pending Motions. (See
Dkt. Nos. 17, 18, 21.)

SO ORDERED.

Dated: September 3O | 2015
White Plains, New York

y f \
IKENNETH M. KM{AND
UNITED STATES DISTRICT JUDGE
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