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NELSON S. ROMAN, United States District Judge

The instant motion relates to the putative class action brought by Leah Segedie and
Dmitriy Shneyder (“Plaintiffs”), on behalf of themselves and all others similarly situated,
against the Hain Celestial Group, Inc. (“Hain Celestial” or “Defendant’) and unnamed
co-defendants. Defendant moves the Court to amend and certify the Opinion and Order
entered on May 7, 2015, Segedie v. Hain Celestial Grp., Inc., No. 14-CV-5029 NSR, 2015
WL 2168374 (S.D.N.Y. May 7, 2015) (the “May 7 Opinion” or “Opinion”), for interlocutory
appeal pursuant to 28 U.S.C. § 1292(b). The May 7 Opinion denied Defendant’s motion to
dismiss certain claims contained in the class action complaint (the “Complaint™) that are
relevant to the current dispute.

For the reasons set forth below, Defendant’s motion is DENIED.

BACKGROUND
The facts and prior proceedings are set forth in greater detail in the May 7 Opinion,

familiarity with which is presumed.
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The Opinion granted in part and denied in part Defendant’'s motion to dismiss. The
claims for breach of implied warranty of merchantability; deceit and/oepmnssentation,
fraudulent concealant, and constructive fraud in violation of common law and California
Civil Code 88 1709, 1572t seq. negligent misrepresentation under New York law; and
unjust enrichment under California law, as well as all claims based on produasntiisd
in the Complaint, were dismissed. All other claims survived, including the clairdtiain
products labeled ‘fganic contain ingredients that applicable law allegedly prohibits in
organic products, rendering the label false and misledthed'‘Organic Clans”).

The Court considered and den@dfendant’'sclaimsthat (1)the Organic Foods
Production Act of 1990, 7 U.S.C. 88 6501-6523 (“OFPA”") preempts the Organic Claims, and
(2) the Court should defer to the primary jurisdiction of the United States Department of
Agriculture (“USDA"). In doing so, the Court declined to follow the Eighth Circuit’s decision
in In re Aurora Dairy CorpOrganic Milk Mktg. & Sales Practices Litigs21 F.3d 781 (8th
Cir. 2010).Defendant argues thahereforethe issueshouldbe certified forinterlocutory
appeal.

STANDARD ON A MOTION TO AMEND AN ORDER TO CERTIFY FOR
INTERLOCUTORY APPEAL

A Court may certify for interlocutory appeal an order that involves (1) aabndy
guestion of law (2) as to which there is a substantial ground for difference of opinid) and (
that an immediate appeal from which may materially advance the ultimate termination of the

litigation.> 28 U.S.C. § 1292(b). The moving party has the burden of establishing all three

! Note, even if the Court certifies, the Order is still not appealable aghtf The appellate court must
also grant leave to appeal. 28 U.S.C. § 1292(b).



elementsSeeCasey v. Long Island R.RQ6 F.3d 142, 146 (2d Cir. 2005). The conditions
create a significant hurdle to 8§ 1292(b) certificatitaince‘the power [to grant an
interlocutory appeal] must be strictly limited to the pre@enditions stated in the law.”
Klinghoffer v. S.N.C. Achille Lauro Ed Altri-Gestione Motonave Achille Lauro in
Amministrazione Straordinarj@®21 F.2d 21, 25 (2d Cir. 199@®jiting Gottesman v. General
Motors Corp.,268 F.2d 194, 196 (2d Cir.1959ven when the statutory criteria are met,
“[d]istri ct court judges have broad discretion to deny certificati®pritury Pac., Inc. v.
Hilton Hotels Corp.574 F. Supp. 2d 369, 370-71 (S.D.N.Y. 2008) (quoBRf) Shipping
Ltd. v. Gujarat Cheminex LtdNo. 06-€V-15375 (KMK), 2007 WL 1119753, at *1
(S.D.N.Y. Apr. 12, 2007) (quotingyat'l Asbestos Workeitded. Fund v. Philip Morris, Ing
71 F.Supp.2d 139, 166 (E.D.N.Y.1999) (stating that the authority to deny certification, even
where the three statutory criteria are metjnslépendent” and “unreswable’) (internal
citation omitted).

Moreover, interlocutory appeals are strongly disfavored in federal practice
Ambac Fin. Grp., Inc. Sec. Litigh93 F. Supp. 2d 241, 282 (S.D.N.Y. 2010). Movants cannot
invoke the appellate process “as a vehiclprovide early review of difficult rulings in hard
cases.'In re LevineNo. 94-44257, 2004 WL 764709, at *2 (S.D.N.Y. Apr. 9, 2004) (internal
citations omitted).

For these reasons, anddause a basic tenet of federal law is to delay appellate review
until a final judgment, 8292(b) certification should be “rareRoehler v. Bank of Bermuda
Ltd., 101 F.3d 863, 865 (2d Cir. 1996 ertification should be reserved for “exceptional”
cases, for example, where an immediate appeal would avoid protiigegtbh. Id. at

865-66.See alsdn re Facebook, Inc., IPO Sec. & Derivative Lifi§86 F. Supp. 2d 524,



529-30 (S.D.N.Y. 2014(quotingMcNeil v. Aguilos820 F.Supp. 77, 79 (S.D.N.Y.1993)

(Sotomayor, J.) (O]nly exceptional circumstances [will] justify a departure from the basic

policy of postponing appellate review until after the entry of a final judgient.
DISCUSSION

Controlling Question of Law

The first prong of the § 1292(b) analysis requires the Coaddoess whether a
controlling question of law exists. As a threshold matter, the Court agreesef@ghdant that
guestions of preemption, primary jurisdiction, and exhaustion of administrativeiesnage
“pure questions of law” that the reviewing court could decide without knowledie of
record.SeePower Travel Int'l, Inc. v. Am. Airlines, IndNo. 02 Civ. 7434, 2005 WL
1176072, at *10 (S.D.N.Y. May 19, 2005) (quotilgrenholz v. Bd. of Trs. of Univ. of.Jll
219 F.3d 674, 676-7(th Cir.2000)(“I n regard to the first prong [of the 1292(b) analysis],
the ‘question of law’ must refer to a ‘pure’ question of law that the reviewing cowid
decide quickly and cleanly without having to study the record.”)). In detemmimhether
these questions are also controlling, however, the Court must also consider whexieesaf
of the district court's opinion could result in dismissal of the action; revdrda district
court's opinion, even though not resulting in dismissal, could significafélgt dhe conduct
of the action, or; the certified issue has precedential value for a large nuncbeesfGlatt
v. Fox Searchlight Pictures Indo. 11 Civ. 6784(WHP), 2013 WL 5405696, at *2
(S.D.N.Y. Sept. 17, 2013) (quotimyimavera Familienstifung. Askin 139 F. Supp. 2d 567,
570 (S.D.N.Y.2001)).

Defendant asserts that certification is proper because, among other rdasons, t
certified issue has wideaching implicationsSince this is an issue of first impression for this

Court,a reversal of the Ordevould have significarprecedential value that coultipact
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future casesGiven the novelty of these issuespecifically,theinterpretatiorand application
of the OFPA as it relates to a state law aeti@reversal couldpen the door to a number of
consumer lawsuitdlowever, [p]recedential value is not ‘per se sufficient to meet the
“controlling issue of laWstandard” In re Facebook, Inc., IPO Sec. & Derivative Lii§86
F. Supp. 2d 524, 537 (S.D.N.Y. 2014) (aitiKlinghoffer, 921 F.2d at 24) (observing that
precedential value is factor to be taken into account but is not a requiy€on@tions
omitted)). The Court must also consider the effect certification would have on the instant
case.

While reversal of th®©rder would certainly affect the conduct of the action, it would
not result in dismissal of the action. Instead, it would create the type ofma@aktktigation
that weighs against 8§ 1292(b) certificati@eeFigueiredo Ferraz Consultoria E Engenharia
De Projeto Ltda. v. Republic of PemNo. 08 Civ. 492(WHP), 2009 WL 5177977, at *5
(S.D.N.Y. Dec.15, 2009 he institutional efficiency of the federal court system is among the
chief concerns underlying Section 1292@¢eS.E.C. v. Credit Bancorp, LtdL03 F. Supp.
2d 223, 226 (S.D.N.Y. 2000) (“The efficiency of both the district court and the appellate cour
are to be considered, and the benefit to the district court of avoiding unnecaabarydt be
weighed against the inefficiency of having the Court of Appeals hear mulipé&aks in the
same case.”) (internal citations omitte@grtification of the issues for appeal at this stage
would not improvehe efficiency of this actionhe issues presented for certification are
controlling with regards$o individual claimsand would alter the course of this action, but
thar dismissal would not terminatbe entire actionSeeCentury Pac., Inc. v. Hilton Hotels
Corp.,574 F. Supp. 2d 369, 372 (S.D.N.Y. 2008Nhile reversal of the Order may very well

simplify this action or alter its course, that result would be no different froncase/where a



court granted summary judgment on a set of claims and denied summary judgment with
respect to the counterclaims.”).

Therefore, the Court is not persuaded that the issues of preemption, primary
jurisdiction, and exhaustion of administrative remedies are controlling isslsag ope for a
§ 1292(b) appeal. Though technically this determination alosgfisientto dery
certification, the Court nevertheless vatinsider the remaining factors.

. Substantial Ground for Difference of Opinion

A substantial ground for difference of opinion exists where “(1) there isicioml
authority on the issue, or (2) the issue is particularly difficult and of firgtession for the
Second Circuit.Capitol Records, LLC v. VimebLC, 972 F.Supp.2d 537, 551 (S.D.N.Y.
2013). Mere conjecture that courts would disagree on the issue or that the court wastinco
in its holding is not enough; “[f]or there to be a ‘substantial ground for difference obopini
under the law, 28 U.S.C. 8 1292(b), there must be ‘substantial doubt’ that the district court's
order was correct.SPL Shipping Ltd. v. Gujarat Cheminex Ltdg. 06CV-15375KMK,

2007 WL 1119753, at *2 (S.D.N.Y. Apr. 12, 2007) (quothhg.L. Ins. v. B&B HoldingsNo.

91 Civ. 8580(PKL), 1993 WL 255101, at *2 (S.D.N.Y. July 1, 1993) (in turn quoting S.Rep.
No. 85-2434, at 3 (1958), reprinted in 1958 U.S.C.C.A.N. 5255, 5257)). The possibility of a
different outcome on appeal is not sufficient to show a substantial ground for difference of
opinion, nor is “the mere presence of a disputed issue that is a question of firstiongréss

re Flor, 79 F.3d 281, 284 (2d Cir. 1996).

A. Whether the OFPA Preempts Plaintiffs’ State Tort Law Claims

The Court’s decision that state tort law claims are not preemptiu [yFPA
presents no substantial ground for difference of opinion to warrant 8 1292(b) certification.

The Opinion found thdthe mere fact of tension between federal and state law is generally

6



not enough to establish an obstacle supporting preemgtraipermitting the Organic

Claims to proceed would not present a ‘sharp’ conflict with congressional puthateses
above the level of mere ‘tensionSegedie2015 WL 2168374, at *5-@efendantontends

thata substantial ground for difference of opinion does exist because (1) the Court ruled in a
manner that appears contrary‘tiee rulings of all Courts of Appeals which have reached this
issue” and (2) a novel and difficult issue of first impression is preserbadedanits
Memorandum of Law in Support of Motion to Amend the Court’s May 7, ZhXtferto Add

a Certificate of Appealability*Def. Br.”) at 12, Defendant’Reply Memorandum of Law in
Further Support of Defendant’s Motion to Amend the Court’s May 7, 2015 Order to Add a
Certificate ofAppealability (“Def. R.”) at 6.)

In support ofits first argument, Defendant claims that all Courts of Appeals have
decided otherwise aime OFPApreemption claimwhich presents a substantial ground for
difference of opinion. Defendanites tothe Eighh Circuit’s decision irAurora, 621 F.3chat
781, and the California Court of Appeal decisioiQuesada v. Herb Thyme Farms, |66
Cal. Rptr. 3d 343, 349 (Cal. App. 2d Dist. 2013). As a threshold matter, the Court does not
give much weight to the opinion of a state appellate court. In any égeutts have
repeatedly found that ‘[d]isagreement among courts outside the Second Circunbtioes
establish a substantial ground for difference of opiniaviurray v. UBS SecLLC, No. 12
CIV. 5914 KPF, 2014 WL 1316472, at *6 (S.D.N.Y. Apr. 1, 2014) (cihujon ex rel.

Molina v. BIC USA, Ing No. 00 Civ. 3666(SAS), 2001 WL 88230, at *2 (S.D.N.Y. Feb. 1,
2001);see also In re Methyl Teary Butyl Ether (MTBE) Prod. Liab. LitigNo. MDL
1358(SAS), 2005 WL 39918, at *2 (S.D.N.Y. Jan. 6, 2005) (“[D]isagreement outside this

Circuit ... [does not] demonstrate a substantial ground for a difference of opinidre”)



Court recognizes thatdeclinedto follow the only Circuit Court to have addressed the
preemption issue. However, this is not enough to meet the high burden established by 8
1292(b) (i.e., one differing Circuit Court opinion is not enough to establsbstantial
grounds for dference ofopinion).

Next, Defendanasserts that a substantial ground for a difference of opinion arises
where the trial court rules on a novel and difficult question of first impressionndsefe
cites toln re WorldCom, Inc. Sec. LitigNo. 02 CIV.3288, 2003 WL 22953644 (S.D.N.Y. Dec.
16, 2003) as an example.\IMorldcom no Court of Appeals had yet to address the issue decided
by the district court, and there was no disagreement among district courts icdhe Sacuit.
Id. at *6. Neverthelessthe Court found that a substantial ground for difference of opinion existed.
Id. In Worldcom however, the Court was able to cite several federal district court cashadhat
disageed with its previous analysisl. In the instant cas®efendant is only able to cite to one
federal case with a diverging opinideeAurora, 621 F.3cat 781 While this one case
demonstratea difference of opinion, it is not sufficient to fisdbstantial doubin the
Court’s analysisSee SPL Shippingd, 2007 WL 1119753, at *2. Although the Second
Circuit has noyetaddressed thereemption issyé€the mere presence of a disputed issue that
is a question of first impression, standing alone, is insufficient to demonstrdistargial
ground for difference of opinionlh re Flor, 79 F.3d at 284.

In addition, although precedent on the issue is lacking, the preengsiitself is
not particularly difficult. As this Court already found, “[n]othing suggeststti@tlivergence
among courts will be sgreat as to create an ‘obstacle’ to the establishment of national
standards and fditation of interstate commerce= two of the purposes of the OFPA.
Segedig2015 WL 2168374, at *6. Further, Defendant’s preemption argument mistakes the
purposeof aconsumer protection suivhich Defendant claims is ttetermire whether the
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USDA-approved certifying agent erred. In fact, the purpose of the consumer protedtien sui
to determine whether the label is “misleading,” which a jury could find regeedif whether
the certifying agent erretl.

Defendanattempts to distinguisWyethv. Levineon the basis that tiéederal Food,
Drug, and Cosmetic A¢the “FDCA") and the OFPA have differing regulatory schemes and
legislative historiesSeeWyeth v. Levings55 U.S. 555 (2009Defendant contends that,
because the legislative history of the OFPA contains witness testimonygsaggtatutory
language that would creaderight forcitizen suit, Congress must have expressly denied the
private right of actionvhen it failed to include such language. (Def. R. at 9). The Court is
more heavily persuaded btye Wyethcourts analysis (specifically, that state tort law actions
are not preempted becauséherwise, no remedy exists for consumers duped into purchasing
falsely labeled organic products), and, as this Court previously held, that Carigesls
preempted other areas in the OFfA., state organic certification regimdsjt failed to
expressly preemgstate tort law actionSeeWyeth,555 U.S. 573-74Segedie2015 WL
2168374, at *5-6.

For the foregoing reasons, the Court holds that Defendant failed to meet the heavy
burden of proving a substantial ground for difference of opinion with regards to the

preemption claim

2 First, an error in applying the organic regulations does not necessailythmat the label is
misleading. A jury could find that the error wasd®minimughat a reasonable consumer would not have been
misled. Second, Plaintiff points out that not every product label is sent ttif@ngagent for approval. Thus,
even if the agent did nefr in approving the organic plan, the resultant labels could still be miglgidd
Defendant did not follow their own organic plan.



B. WhetherPlaintiffs are Required to Exhaust their Administrative Remedies

The Court is similarly unconvinced that any substantial ground for difference of
opinion exists as to whether the Plaintiffs are required to exhaust their adativestr
remedies. In support of their argument that a substantial ground doe®efesijant takes
pain to rehash the role of certifying agents under the OFRR&DEef. Br. at 14-15) However,
the role of certifying agents is irrelevant to the questiowhether Plaintiffs should be
required to exhaust their administrative remedies before turning to the.cbugtpertinent
inquiry is what remedies, if apgre provided to consumers who have been harmed by
mislabeled products.

While Defendant outlinethe “procedures” for private parties to file complaints
alleging violations of the OFPA, Defendant overstates the consumers’wightegards to
the investigation of noncompliance and enforcement mechaniSeebé¢f. Br. at 16.)In
fact, he OFPA does not provide any “administrative procedure” for a consumer to exhaust.
As this Court has previously noted:

[T]he[National Organic Program’s (the “NOP*)jebsite invites

the public to report noncompliance to the NOP Compliance and
Enforcement Division of the AMSA certifying agent or the
Compliance and Enforcement Division may then investigate the
complaint and take appropriate actiena.g., issuing a notice of
noncomplianceApart from this provision, the OFPA and NOP
are silent on relief for consumers. There is no mechanism to
provide restitution or any other remedy to consumers harmed by
violations of the OFPA or NOP regulations.

Segedie2015 WL 2168374, at *&itations omitted) Therefore, the Court refuses to

acknowledge any substantial doubt with regards to this analysis.

C. WhetherDeference to the USDA is Appropriate

No substantial ground for difference of opinion exists as to whether deference to the

USDA'’s expertiseand pending rulemaking is appropriate. In an attempt to show substantial

10



doubt as to the correctness of the Court’s Opinion, Defendangik{§) USDA actions that
it claimsprovedeference is appropriate. Defendant fails, however, to address the factor
outlined in the Court’s opinion or to cite any law to the contrary.

In its Opinion, the Court outlined four factors considered in the primary jurisdiction
inquiry: “(1) whether the question at issue is within the conventional experiencege§jad
whether it involves technical or policy considerations within the agency’s gdarticeld of
expertise; (2) whether the question at issue is particularly within theyagescretion; (3)
whether there exists a substantial danger of inconsistent rulings; and (4) vehetioer
application to the agency has been madslis v. Tribune Television Co443 F.3d 71, 82-83
(2d Cir. 2006). Defendant does not explain how any of these factors weigh in favor of
deferring to the USDA.

Importantly, no issues currentlybefore the USDA to which the Court can defer. If
the USDA were to issue a rule tomorrow permitting all of the challenged ingtedhe
organic foods, it would not apply retroactively to the products that Defendant labeled and sold
over the pasteveral yearsSeeSegedie2015 WL 2168374, at *13 (“There is no suggestion
that Defendant’s compliance with OFPA regulations is a matter of USDA disgratidhe
USDA cannot retroactively amend the organic regulations.”) Therefore, tletalaims
would not be affected.

Moreover, the USDA has itself acknowledged that the nutrient vitamins and minerals
exceptionas currently written on the bogkdoes not permit the challenged ingredieSee7

C.F.R. § 205.605(b); USDA's Petitioned SubstaDetabaspOctober 2012 NOP Newsletter
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at 45.3 Therefore, this is not a matter of allowing the USDA to interpret its own regutatio
the USDA haslready interpreted it, and the interpretation was adverse to Defendant’s
position. Therefore deference tahe USDA is not appropriate, and no substantial grounds for
difference of opinion exists.

[11.  Material Advancement of the Termination of Litigation

Finally, the Court must consider whetlzr appealvould materially advance the
termination of this litigationAn immediate appeal is unlikely to materially advance the
termination of the litigation where discovery as to the challenged claimsdiaplieely to
overlap to a considerable extent” with the remaining claisna.Fruit Ltd. v. Agrexco Agr.
Exp. Co, 804 F.2d 24, 25-26 (2d Cir. 1986At“the same time, one of the chief concerns of
Section 1292 is the efficiency of the federal court system, and efficienEypasticular
concern in large complex caseB1’re WorldCom, Inc. Sec. LitigNo. 02 CIV.3288, 2003
WL 22953644, at *4 (S.D.N.Y. Dec. 16, 2048}ting In re Lloyd's American Trust Fund
Litig., No. 96 Civ. 1262(RWS), 1997 WL 458739, at *4 (S.D.N.Y. Aug.12, 1997)).

Defendant asserts that a successful interlocutory apmedd dismiss claims related
to certified organic products ameémove from the caseemajority of the products outlined in
the Complaint, which would significantly shorten discoveiyef. Br. at 19-20.) On the other
hand, as Plaintiff points out, the “N@al Aaims” involve the same causes of action and many
of the same factual inquiries as tt@rfanicClaims,” so discoveriikely would overlap to a
significant extent. (Rintiffs’ Memorandum of Law in Opposition todlendant’sMotion to

Amend the Court’s My 7, 2015 Order to Add aettificate ofAppealabilityat 2324.) While

3 Available atwww.ams.usda.gov/AMSv1.0/ams.fetchTemplateData.do?templatedated§pag
e=NOPNationalListOctober 2012 N® Newsletteravailable ahttp://www.ams.usda.gov/AMSv1.0/getfile?d
DocName=STELPRDC5100909.
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discovery would indeed overlap, if the “Organic Claims” were to be dismissed, a large portion
of discovery would become unnecessary, which presumably would “advance the time for trial
or ... shorten the time required for trial,” contrary to Plaintiff’s argument. 7ransportation
Workers Union, Local 100, AFL-CIO v. New York City Transit Auth., 358 F. Supp. 2d 347,
350 (S.D.N.Y. 2005).

Therefore, certification for interlocutory appeal may materially advance the
termination of the litigation. In any event, that determination is of no consequence, because
Defendant has failed to prove that a substantial ground for difference of opinion or a
controlling question of law exists for each of the three questions presented. See Murray, 2014
WL 1316472, at *2 (The party moving for interlocutory appeal “bears the burden of
demonstrating that afl three of the substantive criteria are met.”) (emphasis added).

CONCLUSION

Foi‘ the foregoing reasons, Defendant’s motion to amend/correct the Opinion and

Order entered on May 7, 2015 to add a certificate of appealability is DENIED. The Court

respectfully directs the Clerk to terminate the motion at ECF No. 48,

Dated:  October 7‘1,1\2015 SO ORDERED:
White Plains, New York

| NELW\/LAN
United es District Judge
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