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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

TRACY MASCIOTTA, as theyarent and guardian g
V.M.,

—

Case No. 14-CV-7128 (KMK)
Plaintiff,
OPINION & ORDER

_V_
THE CLARKSTOWN CENTRAL SCHOOL
DISTRICT, CAROL NAPIER, SUSAN GOLD, and
MARY KAY HUMENN,

Defendants.

Appearances:

Joseph Raphael DeMatteo, Esq.
Jeffrey Lawrence Bernfeld, Esq.
Bernfeld, DeMatteo & Bernfeld, LLP
New York, NY

Counsel for Plaintiff

Adam I. Kleinberg, Esq.

Sokoloff Stern LLP

Carle Place, NY

Counsel for Defendants

KENNETH M. KARAS, District Judge:

Tracy Masciotta has brought this Action as garent and guardiari V.M. (“Plaintiff”)
under 42 U.S.C. § 1983 and New York state ldiggang that Carol Napier (“Napier”), Susan
Gold (“Gold”), Mary Kay Humenn (“Humenn”) (clactively, the “Individual Defendants”), and
the Clarkstown Central School gdiict (the “SchooDistrict”) (collectively, “Defendants”),
violated the United States Constitution and the New York State Constitution and committed a

number of state common law torts. Defendants move to dismiss all claims. For the following

reasons, Defendants’ Motidro Dismiss is granted.
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|. Background

A. Factual Background

The following facts are taken from Plaifis Amended Complaint and are presumed to
be true for the purposes of tivotion. Plaintiff, at all relevantimes, was a minor and a student
at Clarkstown North High School, wadh is part of the Clarkstow@entral School District. (Am.
Compl. 1 1 (Dkt. No. 26).) At the time ofdlevents giving rise to the Amended Complaint,
Napier was a school psychiatranployed by the School District; Gold was a social worker
employed by the School District; and Humenrswaaegistered nurse employed by the School
District. (d. 11 3-5.)

On December 9, 2013, Plaintiff reported\tapier’s office “to complete a scheduled
test.” (d. § 17.) Upon entering Napierfice, Plaintiff “observed tat [D.H.], who is a fellow
student and friend” wain the office. Id. 1 18.) Plaintiff asked tay D.H. was there.ld. 1 19)
Napier responded that D.H. “was on her schednbkthat it [was] difficult to explain” and told
Plaintiff to leave. Id.) Plaintiff left the office and latereceived a phone call from D.H., who
told her that Napier “was gagoning him about a purportedtan Plaintiff’s leg,” and that
Napier believed Plaintiff had shown D.H. this dut} that he “denied th&ie had ever seen such
a cut, or knew anything about it.1d( 11 20-21.) Although D.H. hatkver seen the cut on
Plaintiff's leg, had not been told there was saatut on Plaintiff's leg, and told Napier that he
had no knowledge of such a cut or any othemjnjMapier was nevertless “insistent that
[D.H.] had the seethe purported cut.” I¢. 1 21-22.)

While Plaintiff was still talking with D.H., Gd approached Plaintiff, told her that she
had been looking for her, and “gestured for ®lIfito accompany her to the Nurse’s Office.”

(Id. 1 23.) When they arrived at the Nurseffic@, Humenn was present, and Gold informed



Plaintiff and Humenn “that they were presenthia Nurse’s Office becae there exist[ed] a
carving of a cat on Plaintiff's legnd it need[ed] to be checked.fd({ 24-25.) Plaintiff

replied, “No, | don’t.” (d. 1 26 (internal quotation marks omd)e) Gold told her that she had
to, even though (1) Plaintiff showed no signsngidiry or discomfort, was not bleeding, and had
no blood on her clothing, (2) Defendants had nesleen a picture of the cut nor had been told
by D.H. that he had seen the cut or its pictarg (3) neither Gold nddumenn asked Plaintiff if
she had cut herself or abcwgr general health.d; 1 26—-27.) “Despite there being an
unoccupied medical examination room in the Mig©ffice,” Humenn “directed Plaintiff into a
small storage closest” in the Nurse’s Office, which was not “outfitted for any type of medical
examination.” [d. 1 28.} Once Plaintiff and Humenn entdrthe closet, Humenn closed the
door, but did not ask Plaintiff whether she hatlrerself or otherwise suffered any injuryd.(

1 29.) “Plaintiff inquired as to what to do, and. Humenn directed Pla#iff to pull her pants
down.” (d. 1 30.) Plaintiff “loweredher pants to approximately knee level,” and Humenn told
her to “lower her pants to . her ankles”; Plaintiff complied.ld.) Humenn “inspected

Plaintiff's legs,” but did nofind any cuts or bruisesId)) Humenn also “directed Plaintiff to lift
up [her] shirt.” (d. T 31.) Plaintiff “liftfed] her shirt ugust beneath her brassiere”; however,
Humenn “indicated that sometimes girls cut themesin the area of their breasts, and directed
Plaintiff to lift the shirt over her brassiere.id() Plaintiff complied, ad Humenn “inspected the

front of Plaintiff's torso,” then walked behinddntiff, “lifted the shit up Plaintiff’'s back, and

! Plaintiff also alleges that the closeas not “the proper setting for a medical
examination,” and concludes that it is thereftzlear that the examination was not conducted
for any medical purpose.” (Am. @wl.  28.) These are, howeykgal conclusions at best,
and the Court need not accept the trutbumh statements upon a motion to dismiSse
Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (“[T]he tenet thatourt must accept as true all of
the allegations contained in a complaininiapplicable to legal conclusions.”).
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inspected Plaintiff’'s back.”1q. 11 31-32.) Humenn “found no cuts, bruises|,] or unusual marks
on Plaintiff's body,” and Plaintiff wa permitted to exit the closetld({ 33.f

When Plaintiff exited the closet into theirse’s Office, Gold was present and on the
phone with Napier. Id. § 34.) Gold handed Plaintiff the telephoné.)( and Napier told
Plaintiff that she was “not beinguthful about cutting herself, anoiged Plaintiff to tell the truth,
falsely claiming that [D.H.] had told . . . Napitrat Plaintiff showed [D.H.] the purported cut on
Plaintiff's leg,” (id. § 35 (internal quotations omitted).) aiitiff stated that “she had no marks
on her and had never shown [D.H.] heg,ler any purported cut on her legld.j After the
phone conversation, Humenn said, “I need téhgough your phone,” and Plaintiff replied, “No,
you don’t.” (d. § 36 (internal quotation marks omitted)Blumenn “then searched through
Plaintiff's phone[], looking aPlaintiff's Instagram accounta€ebook account, and all of her
photo albums, before returning the phone to Plaintiffd. { 37.) This search also “did not
reveal any evidence of self-cutting.ld({ 38.) Gold then called Bool Police Officer Matthew
Barry and told him that Plaintiff “had carved & a#o her leg and that the carving was seen in
an Instagram photo, but that the searchnditreveal any evidee of the carving.” I¢l. 7 39.¥

Plaintiff “spoke briefly on the telephone withf@@kr Barry and was thepermitted to leave the

2 Plaintiff claims that “Gold and Napier doted the strip search of Plaintiff,” but she
admits this allegation is based on “the circumstgrieading to the strip search of Plaintiff.”
(Am. Compl. 1 79.)

3 Plaintiff also alleges that, “[h]Javing notstiovered any cut on Plaintiff, there was no
medical reason to search Pldifgiphone.” (Am. Compl. I 36.) This, too, however, is a legal
conclusion, which need nbe taken as true.

4 Plaintiff alleges that “calling the poliés not a hallmark of a purported medical
examination, but rather [is] more consistent vaittriminal investigation.” (Am. Compl. § 39.)
This is, too, is, at Is#, a legal conclusion.



Nurse’s Office.” [d. 1 40.) Plaintiff “exited the office and ran out of the school building in
tears.” (d. 141.)

According to Plaintiff, “[a]t no point prioto the search of Plaintiff[] did any of the
Individual Defendants, or any employee of the [School District], coRfaattiff's parents to
either discuss the purported cutting, or to abfarmission to conduct the . . . strip-search of
Plaintiff and search of Plaintiff's telephone.ld(] 42.7 Additionally, Plaintiff alleges upon
information and belief that the School Distribas neither disciplined any of the Individual
Defendants for their clearly unconstitutional andioois conduct, nor put in place policies to
avert future constitudinal violations.” [d. 1 46.)

As a result, according to Plaintiff, shas “suffered mental anguish resulting in
depression, loss of appetite, loss of sleep, niglesmatomach pains, panic attacks, fear of
closed spaces, fear of authority figures andasigort at school,” as well as “public humiliation
and stigma.” Id. 71 44—-45see also id] 95 (“As a direct result adhe Defendants[’] actions, the
Plaintiff was made to suffer extreme eiooal and psychological damages.”).)

From these factual allegations, Plaintiff asserts ten causes of action, each of which is
asserted against all Defendants: (1) substantigevddion and conspiradyp deprive Plaintiff of
her constitutional rights under 8 18§2) a violation of her Fotlh Amendment right to be free

of unreasonable searches and seizures; ()laion of her Fifth Amendment right to Due

5 Plaintiff alleges that “[t]hdoregoing facts demonstrate thiaé search of Plaintiff and
her telephone was not undertakkre to any legitimate concerrrlaintiff's well[-]being, but
rather was conducted in bad faitharder to harass Plaintiff.”ld.  43.) To the contrary,
according to Plaintiff, “[h]ad there been a k&giate concern for Plaintiff's well[-]being, a proper
inquiry would have been made BRaintiff and her parents wouldhve been contacted before any
search was conducted,” and “Defendants’ communication with the School Police officer also
shows that the search was not undertaken for any legitimate medical purpdgeAgéin,
these are legal conclusions, whibis Court need not assume true.
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Process; (4) a violation of her New York &tabnstitutional right to be free of unreasonable
searches and seizures; (5) a violation of hew Nerk State constitutional right to Due Process;
(6) assault and battery; (7) false imprisonmentjr{@ntional infliction of emotional distress; (9)
negligent infliction of emotional disgss; and (10) prima facie tortdd (Y 48—-109.)

B. Procedural Background

On March 5, 2014, Plaintiff served a NotweClaim on the Town of ClarkstownSée
Decl. of Anthony F. Cardoso in Supp. of Defdot. To Dismiss (“Cardoso Decl.”) Ex. B (Dkt.
No. 13).) Plaintiff filed the Complaint ithis case on Septemb&r2014. (Dkt. No. 1.)
Pursuant to a scheduling order entered by thetC@it. No. 11), and amended at the request of
the Parties, (Dkt. No. 16), Defendants fileditiMotion To Dismiss and accompanying papers
on January 9, 2015, (Dkt. Nos. 12—-14); Plainti#diher Opposition on February 13, 2015, (Dkt.
No. 17); and Defendants filed their Replyeebruary 27, 2015, (Dkt. No. 18). On May 19,
2015, the Court ordered the Parties to submit gumpghtal briefing on three issues: whether the
Court could consider the Noticd Claim, whether the Motiobhased on the adequacy of the
Notice of Claim was properly considered atimo under Rule 12(b)(1) or Rule 12(b)(6), and
whether the Notice of Claim sufficiently sétsth “the time when, the place where and the
manner in which the claim arose,” as reqdiiby N.Y. Gen. Mun. L. § 50-e, and otherwise
complied with any other requirement pertainingnéices of claim under New York state law.
(SeeDkt. No. 19.) In response, Defendantsl #laintiff submitted the requested briefing on
May 26, 2015, and May 28, 2015, respectivelgedDkt. Nos. 20, 23.) On September 30, 2015,
the Court issued an Opinion and Order dismisBilaintiff's claims but ganting her leave to file
an Amended Complaints¢eDkt. No. 24), which she did on November 4, 2015. After a

pre-motion conferenceséeDkt. (minute entry for Dec. 15, 2015)), Defendants moved to



dismiss the Amended Complaint on January 14, 2@e@0kt. Nos. 31-33); Plaintiff responded
on February 12, 2016séeDkt. No. 34), and Defendants replied in support of their Motion on
February 26, 2016s€eDkt. No. 35).

[I._Discussion

A. Standard of Review

Defendants move to dismiss Plaintiff's i@plaint under Rule 12(b)(6) of the Federal
Rules of Civil Procedure. “While a complamttacked by a Rule 12(b)(6) motion to dismiss
does not need detailed factudeghtions, a plaintiff’'s obligatioto provide the grounds of his
entitlement to relief requires moreathlabels and conclusions . . .Bell Atl. Corp. v. Twombly
550 U.S. 544, 555, (2007) (brackets, citationsl, iaternal quotation marks omitted). “[A]
formulaic recitation of the elemernt$ a cause of action will not do.fd. Rule 8 of the Federal
Rules of Civil Procedure “demands more tlaanunadorned, the-defendant-unlawfully-harmed-
me accusation.’Ashcroft v. Iqbgl556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it
tenders naked assertions devoidusther factual enhancementld. (internal quotation marks
and brackets omitted). Instead, a complairffjattual allegations must be enough to raise a
right to relief above the sgulative level . . . "Twombly 550 U.S. at 555. Although “once a
claim has been stated adequately, it may be stgmbby showing any set of facts consistent with
the allegations in the complaintd. at 563, and a plaintiff musllege “only enough facts to
state a claim to relief that is plausible on its faa, at 570, if a plaintiff has not “nudged [his or
her] claims across the line from conceivable tuplble, the[ ] complaint must be dismissed,”
id.; see also Igbal556 U.S. at 679 (“Determining whethecomplaint states a plausible claim
for relief will . . . be a context-specific tatfkat requires the reviewing court to draw on its

judicial experience and common sense. But whiee well-pleaded facts do not permit the court



to infer more than the mere possibilityrofsconduct, the complaihtas alleged—but it has not
‘show[n]'—'that the pleader is entitled tolief.”” (second alteration in original) (citation
omitted) (quoting Fed. R. Civ. P. 8(a)(2)y; at 678-79 (“Rule 8 marks notable and generous
departure from the hyper-technicabde-pleading regime of a priera, but it does not unlock
the doors of discovery for@aintiff armed with nothingnore than conclusions.”).

“[W]hen ruling on a defendant’s motion to dissj a judge must accept as true all of the
factual allegations contained in the complairtrickson v. Parduss51 U.S. 89, 94 (2007) (per
curiam);see also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 2014)if*addressing the sufficiency
of a complaint we accept as true all factual aliega . . . .” (internal quotation marks omitted)).
Further, “[flor the purpose of resolving [a] tan to dismiss, the [c]ourt . . . draw][s] all
reasonable inferences invta of the plaintiff.” Daniel v. T & M Prot. Res., Inc992 F. Supp. 2d
302, 304 n.1 (S.D.N.Y. 2014) (citirigpoch v. Christie’s Int'l PLC699 F.3d 141, 145 (2d Cir.
2012)). However, “the tenet that a court must accept as true all of the allegations contained in a
complaint is inapplicable to legal conclusionsgbal, 556 U.S. at 678.

“In ruling on a 12(b)(6) motion, . . . a coumiay consider the complaint as well as any
written instrument attached to the complainaasxhibit or any statements or documents
incorporated in it by reference,” as well as ttaes of which judicial notice may be taken, and
documents either in plaintiffs’ possession omdiich plaintiffs hadknowledge and relied on in
bringing suit.” Kalyanaram v. Am. Ass’n of Univ. Pesisors at N.Y. Inst. of Tech., Int42
F.3d 42, 44 n.1 (2d Cir.) (brackets and internal quotation marks omaé&zt)denied135 S. Ct.
677 (2014)see also Leonard F. v. Isr. Disc. Bank of NI®9 F.3d 99, 107 (2d Cir. 1999) (“In
adjudicating a Rule 12(b)(6) motion, a district cauttst confine its consideration to facts stated

on the face of the complaint, in documents apleel to the complaint or incorporated in the



complaint by reference, and to matters ofaljudicial notice may be taken.” (internal
guotation marks omitted)Hendrix v. City of New YoriNo. 12-CV-5011, 2013 WL 6835168, at
*2 (E.D.N.Y. Dec. 20, 2013) (same).

B. Discussion

Defendants move to dismiss on a variety of grounds; however, for the reasons that
follow, three are dispositive of Plaintiff's fedé@daims. The Court therefore addresses each in
turn.

1. Law of the Case

To begin, Plaintiff's claims foviolations of her Fourth Amendment rights are barred by
the law-of-the-case doctrine. Under that doetr“a decision on an issue of law becomes
binding precedent in subsequent stages of the same litigaBoatitwood Pain & Rehab.

Servs., P.C. v. Allstate Ins. €608 F. Supp. 2d 278, 288 (S.D.N.Y. 2007) (cifimge PCH
Ass0cs.949 F.2d 585, 592 (2d Cir. 19913ge also Musacchio v. United State36 S. Ct. 709,
716 (2016) (“The law-of-the-case doctrine gefignarovides that when a court decides upon a
rule of law, that decision should continue to gousame issues in subsequent stages in the
same case.” (internal quotation marks omittedjjited States v. Plugl648 F.3d 118, 123 (2d
Cir. 2011) (explaining that “[a]s a general matter [a court should] adhere to its own decision
at an earlier stage ttie litigation” (internhquotation marks omitted)). This doctrine “only
forecloses consideration of issubat have already been decided,S. Bank Nat'| Ass’n ex rel.
Lima Acquisition LP v. PHL Variable Ins. C&No. 12-CV-6811, 2014 WL 998358, at *4
(S.D.N.Y. Mar. 14, 2014) (internal quotation madksitted), and is “discretionary” such that it
“does not limit a court’s power to reconsiderown decisions priao final judgment,”

Pescatore v. Pan Am. World Airways, €7 F.3d 1, 8 (2d Cir. 1996) (internal quotation marks



omitted);see also Musacchjd36 S. Ct. at 716 (“The [law-of-the-case] doctrine expresses the
practice of courts generally tefuse to reopen what haselnedecided, but does not limit

courts’ power.” (alteration andternal quotation marksmitted)). However, a court should be
“loathe to revisit an earliedecision in the absence of extraordinary circumstanbe$iver Ins.
Co. v. Phila. Reins. Corp63 F.3d 160, 165 (2d Cir. 1995) (internal quotation marks omitted);
see also Bergerson v. N.Y. State Officelental Health, Cent. N.Y. Psychiatric G652 F.3d
277, 288 (2d Cir. 2011) (noting that “there isteong presumption against amendment of prior
orders”), namely “cogent or compelling reasonstodfollow the earlier decision], such as an
intervening change of controllingw, the availability of new evehce, or the need to correct a
clear error or prevent manifest injusticBéllezza v. HollandNo. 09-CV-8434, 2011 WL
2848141, at *3 (S.D.N.Y. July 12, 2011) (internal quotation marks omiged)alsd”lugh 648
F.3d at 123-24 (samejf. Benavidez v. Piramides Mayas |ido. 09-CV-5076, 2013 WL
2357527, at *3—4 (S.D.N.Y. May 24, 2013) (explamthat the court “found a compelling
reason” to vacate its prior order under gtsndard, namely “[m]anifest injusticeBjneiro v.
Pension Benefit Guar. CorpNo. 96-CV-7392, 1999 WL 195131, (S.D.N.Y. Apr. 7, 1999)
(noting that “the amended compifand its attached material\leaprompted a fresh look at the
statute” at issue).

To understand whether the law-of-the-case daeisran impediment to Plaintiff's claim
in its current form, it is instructive to reviditiefly the Court’s earlier holding: In its prior
Opinion, the Court determined that the Mdual Defendants are glifeedly immune from
liability on Plaintiff's Fourth Amendment clainneasoning that “the @irt [could not] say that
Defendants’ conduct violated Plaintiff's cleadgtablished constitutional right because it was

not clearly established that Deftants’ actions were even cogd by the Fourth Amendment.”
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(Op. & Order 15-16, 18 (Dkt. No. 24).) That wasbecause, “[a]s alleged by Plaintiff, the
searches . . . were done for medical purposas,a(11), and because “Defendants did not have
fair warning that their search of Plaintiffrfmedical purposes vioked Plaintiff's Fourth
Amendment rights,”id. at 18). In so doing, the Court imfoed Plaintiff that her “[Fourth
Amendment] claim [could] be revived in an amded complaint if, for example, Plaintiff [were
to] allege[] facts tending to show that thearch was done for non-medical purposes, for
example, to look for evidence of violati of school rules or for contrabandfd.(at 18 n.11.)

At this stage of the litigation, the Riass’ dispute surrounding the law-of-the-case
doctrine boils down to the question of whether Pitijnh fact, amended her initial Complaint to
such an extent that the Court’s prior Foukthendment and substantive due process holdings no
longer suffice to resolve the instant Motion. Faitipart, Defendants argue that Plaintiff in her
Amended Complaint merely “echoes the same dilegsathe Court alreadyjexted, i.e. that the
medical search was not justified,” and tha thew allegations cdimue to question the
defendants’ justification not thgpurpose.” (Mem. of Law in Supp. of Defs.” Mot. To Dismiss 7
(Dkt. No. 33).) In her Opposition, as Defendants correctly point segReply Mem. of Law in
Supp. of Defs.” Mot. To Dismiss (“Defs.” Rggi) 2 (Dkt. No. 35)), Plaintiff does not argue
directly that the law-of-thease doctrine does not applgeé generallyl.’s Mem. of Law in
Opp’n to Defs.” Mot. To Dismiss the Am. Com§‘Pl.’s Opp’n”) (Dkt. No. 34)), but rather
insists that “[a] simple reading of the Ameddeomplaint reveals that factual additions were
made throughout the Amended Complaispécifically paragraphs 7, 8, 22, 26—-29, 31-32, 35—

36, 39, 43, 56, and 67. (Pl.’s Opp’n®1.)

® For sake of thoroughness, the Court ntftas Plaintiff's Amended Complaint also
makes other small changes as well—for instammending paragraph nine to characterize

11



A review of those paragraphs and, intlethe Amended Complaint as a whole makes

clear that the changes Plaintiff made canlisélled into the following general categories:

That Plaintiff had not been bleeding and dat show signs of jary, discomfort, or
other medical exigencytAm. Compl. 11 7, 26.)

That Defendants, knowing Plaintiff did nottcerself, accused her of having done so,
claiming that she needed to be “checked,” even though Defendants had no reason to
believe that Plaintiff had been injuredart and even though Defendants did not ask
Plaintiff about her health, whether she lcad herself, or whether she sustained any
injury. (Am. Compl. 11 8, 27, 29, 31-32, 35.)

That Defendants harassed Pldinacting in bad faith ad without medical purpose.
(Am. Compl. 11 8, 32, 36, 39, 43, 56(d); 67(d).)

That Defendants’ decision tmntact the police shows the investigation was either for
non-medical or investigatory guwses. (Am. Compl. 11 39, 43.)

That Defendants did not providaintiff's parents any pricnotice. (Am. Compl. 11 7—
9,43.)

That D.H. had not seen or heard of—nor diddieNapier that he had seen or knew of—
a cut on Plaintiff's leg. YeeAm. Compl. 11 22, 26, 35.)

That the closet where Plaintiff was inspected was an improper location for a medical
examination and did not afford sufficigmtivacy, despite there being an unoccupied
medical examination room in thense’s office. (Am. Compl. § 28.)

In her Opposition, Plaintiff makes clear gerpose for these changes: That is, to

demonstrate that Defendants’ actionseviaken for non-medical reason&eég, e.gPl.’s Opp’n

6 (“In sum, the circumstances surrounding thg@seiarch of [Plaintiff], as set forth in the

Defendants’ purported “strip-searpolicy” as not merely “indiscriminate,” but, now, “bad faith
and harassing” as wellCompareCompl. § 8 (Dkt. No. 1)yith Am. Compl. § 9.)

" This allegation appeared in the original complaisgg( e.g.Compl.  7); however, it

looks as though Plaintiff’'s new recitations of tfast in the Amended Complaint are intended to
make the allegation that, by failing to do so, Deflents demonstrated that they acted without a
legitimate purposeseée, e.g.Am. Compl. { 43 (“Had there been a legitimate concern for
Plaintiff's well[-]being, a propeinquiry would have been made of Plaintiff and her parents
would have been contacted bef@ny search was conducted.”)).

12



Amended Complaint, demonstrdkat the search was not perfeed for medical purposes, but
rather had the earmarks of an investigatogydeaimed at harassiagd/or disciplining
[Plaintiff], or otherwise furthering the inveséipry and administrativieinction of the School
District.”).) These changes are, however, insufitifor two reasons: First, they are, in large
part, mere legal conclusions, and, second, eviire i€ourt were to conclude that the disputed
searches were decidedly non-meditia¢ law-of-the-case doctrirstill defeats Plaintiff's claim
as asserted in the Amended Complaint.

With respect to the former, as recoguizié is fundamental that “[w]hile legal
conclusions can provide the framework of anptaint, they must be supported by factual
allegations.” Igbal, 556 U.S. at 679. Indeed, where a fi#fis allegations amount to “no more
than legal conclusions,” they are “rettitled to the assumption of truthld. This principle
renders impotent, for instance, Pig#if's assertion that “calling thpolice is . . . more consistent
with a criminal investigationthan “a purported medical exaratron.” (Am. Compl. § 39.)
While that proposition may or may not be trties Court need not—and, therefore, does not—
presume that it isSeelgbal, 556 U.S. at 81 (noting that the “cdugory nature of [a plaintiff's]
allegations . . . disentitles them to the presuomptif truth”). Once thgbrinciple is applied to
the Amended Complaint, it follows that such alliégas are insufficient to “show that the search
was done for non-medical purposes, for exantplégok for evidence of violation of school
rules or for contraband.” (Op. & Order 18 n.1Ahd while Plaintiff does adduce some factual
support for these conclusions—generally, thatdstienot show signs of injury, (Am. Compl.

11 7, 26), that Defendants contactedpblce but not Plaintiff's parentsd( 11 7-9, 39, 43),
that D.H. did not tell Napier thé&ie knew of a cut on Plaintiff's legd( 1 22, 26, 35), and that

Plaintiff was searched not in a medical examination room but in a cliokét,28)—such facts,

13



many of which appeared in the original compigeven if pressed with greater force in the
Amended Complaint), do not “nudge[] the[pohs across the line from conceivable to
plausible,”"Twombly 550 U.S. at 570, particularly becaulse insinuation that the search was
undertaken for non-medical purposass headlong into the factat) as alleged, the police were
calledafter the search at issuesgeAm. Compl. T 40 (“PlaintifSpoke briefly on the telephone
with Officer Barry and was then permitted to leave the Nurse’s Office.”)).

But more generally, even if those facts disbdldemonstrate that the search of Plaintiff
and her telephone was not undertaken due tdegitymate concern for Rintiff's well[-]being,
but rather was conducted in bad faith in otdenarass Plaintiff,” (#1. Compl. T 43), the
law-of-the-case doctringtill would defeat Plaintiff's Fourth Amendment claims. Indeed, while
the Court informed Plaintiff that her “[Fourfimendment] claim may be revived in an amended
complaint if, for example, [she] alleges factsdimg to show that the search was done for non-
medical purposes,” (Op. & Order 18 n.11k thourt did not do so on the logic tlaaty non-
medical purpose would ipso facto state a FoArttendment claim. Rather, the Court surveyed
the applicable case law that, collectively, stémthe proposition that, “[g]enerally speaking,
the Fourth Amendment applies when the ‘objewiae conduct occurred [in the context] of a
criminal investigation or other form gbvernmental investig@n or activity,” (id. at 13
(second alteration in original) (quotifpe v. Leonard282 F.3d 123, 136 (2d Cir. 2002))),
before concluding that it could not “say thatf@w®dants’ conduct violad Plaintiff's clearly
established constitutional righecause it was not clearly edtabed that Defendants’ actions
were even covered by the Fourth Amendmend,”dt 15-16). Plainly, the universe of
non-medical searches is not coterminous withdhatvestigatory searchedn other words, the

law-of-the-case doctrine presents an obstaclessriPlaintiff has alleged facts sufficient to
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conclude that the searches, more than beingmaxstical, in fact, occurcein the context of a
“criminal investigation or dter form of governmentahvestigation or activity.”"Pog 282 F.3d

at 136. That, she has not done. To the contRiaintiff's revised allegations emphasize the
allegedly bad faith nature of the searchssg( e.g.Am. Comp. { 43 (asserting that the searches
were “conducted in bad faith in order to harB&antiff”)), and, in sadoing, lie—like medical
searches—beyond the rampartshedf Fourth AmendmentCf. Doe v. Luzerne Countg60 F.3d
169, 171-72, 179 (3d Cir. 2011) (concludthgt videotaping a femabkeputy sheriff in a “large
open showering room” “for personal reasansl outside the scope of a governmental
investigation” did not “impltate the Fourth AmendmentRpe 282 F.3d at 137 (finding that the
“surreptitious videotaping” of a woman by a state trooper was. “fopersonal reasons” and that

the Fourth Amendment therefore “simWyas] not implicated by his misconduc®).

8n her Opposition, Plaintiff makes libenase of words like “investigatory.’SgePl.’s
Opp’'n 1 (“[T]he strip search . . . was undedako investigate angarass [Plaintiff].”);id. at 2
(“[A] strip search conducted for investigatoryrpases without sufficienustification, as was
the case here, is illegal.'i. at 6 (“[T]he circumstances sounding the strip search . . .,
demonstrate that the search . . . had the earrofiggsinvestigatory search aimed at harassing
and/or disciplining [Plaintiff], or otherwiskirthering the investigatory and administrative
function of the School District.”).) To the extethese assertions find support in the Amended
Complaint, ¢f. Am. Compl. 1 39 (“[C]alling the police isot a hallmark of a purported medical
examination, but rather more castent with a criminainvestigation.”)), sah allegations are,
again, mere legal conclusions, whide Court need not credifeelgbal, 556 U.S. at 81 (noting
that the “conclusory nature of [a plaintiff's] ajjations . . . disentitles them to the presumption of
truth”).

That is not to say that the Court does not Rlantiff at her word that she believes the
searches to be investigatory: the contrary, it suspects that heewiof the facts is that there is
something intrinsically investigatory afoot wkea schoolgirl is summoned to talk to school
officials and the police. Neviheless, conduct does not fadlthin the Fourth Amendment
simply because it resembles conduct that d@&esHemphill v. Schott1l41 F.3d 412, 416-20
(2d Cir. 1998) (concluding that a plaintiff wisaed under theories ekcessive force alleging
that he was shot by a police offiGrd by a private citizen given a gun by a different police
officer in the course of an arrest could stakarth Amendment claim against the first officer,
because “the Supreme Court has made it cleqettcessive force that is used by officers
arresting a suspect ought to be characterdaeidvoking the protections of the Fourth
Amendment,” but that a claim against thea®tofficer simply did noimplicate the Fourth
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Nor could Plaintiff respond that, whateveetlogic of the Court’s prior Opinion, its
holdingapplied only to medical searches, sudt thad faith” searches are necessarily a
different question. Gf. Pl.’'s Opp’n 3 n.3, 5 (charactenmg the Court’s earlier Opinion as
“conclud[ing] that Plaintiff, ifher] original complaint, allegethat the search . . . was done for
medical purposes,” but describing the searchédsarmmended Complaint as reflecting “[a] lack
of medical motivation”).) Itis true thahe law-of-the-case doctrine “only forecloses
consideration of issues thadve already been decidedjima Acquisition LP2014 WL 998358,
at *4 (internal quotation marks omitted); howeveattprinciple does not require courts to re-
answer questions already settlgdthe analysis contained in earliopinions just because the
qguestion is framed differentlgeel8B Charles Alan Wright et aFed. Prac. & Proc. Juris.

8 4478 (2d ed.) (“If the analysis used to dispaoisan issue before the court controls disposition
of an issue that was not considered, howeverlaWw of the case estaliied by the analysis may
control disposition othe new issue.”)see alsdronkovich v. Kan. Bd. of Regents, Univ. of Kan.
254 F.3d 941, 944 (10th Cir. 2001) (“[I]n light of the law of the case doctrine, it would be
ludicrous to argue that we areérto construe the same aspects of [the] [p]laintiff's complaint
differently than [we] did [orthe plaintiff's prior appealJalthough we addss essentially the
same issue.’§. Therefore, in light of the law-ofie-case doctrine, the Court declines to

reconsider its conclusion as taMitiff's Fourth Amendment claim.

Amendment). And if a putative search condudtedn officer’s “personal reasons” do not
“advance any governmental purposede 282 F.3d at 137, the Court struggles to see how “bad
faith” or “harass[ment]” by schoolfficials could, (Am. Compl. 1 43).

° To be clear, this is not a case where tbar€s prior Opinion simply could have but did
not decide the question at issoehis Motion to Dismiss.Cf. Tomasino v. Estee Lauder Cos.
No. 13-CV-4692, 2015 WL 1470177, at *2 (E.D.NMar. 31, 2015) (“As compared to claim
preclusion, it is not enough undaw of the case doctrine thidte matter could have been
decided in earlier proceedinggdlterations and internal quotati marks omitted)). Rather, the
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2. Plaintiff's Substantive Due Process Claim

Having concluded that Plaintiff again does state a Fourth Amendment claim, there
still remains the question of whether her allegatinow raise the specter of a substantive due
process claim under the Fourteenth Amendntfemt its last Opinon, the Court “dismisse[d]
Plaintiff’'s substantive due process clasm qualified immunity grounds,” distinguishing
Plaintiff's claim from other allged substantive due process atans on the logic that there
was, in this case, “a legitimate government dipjedor the action: preicting the health and
welfare of students for which Defendantsr&veesponsible.” (Op. & Order 22-23.)

Unlike the Fourth Amendment analysis undertaken above, where accepting Plaintiff's
view that the searches were non-medical wowtdcompel the conclusion that they were
covered by the Fourth Amendment, here, suchamge arguably would matter, inasmuch as a
search conducted for non-medical reasons nmageptually, be less likglto be based on the
goal of protecting student healihd welfare. Therefore, theoGrt cannot necessarily answer the
guestion of whether Plaintiff has stated a suiista due process claiby pointing to its prior

Opinion.

Court’s analysislid decide whether qualifiedhmunity shields the Individual Defendants given
the lack of clarity surraading the Fourth Amendment’s applicabilitythe searches at issue. It
does shield them.

10 As Defendants observesgeDefs.’ Reply 2) Plaintiff did not make any arguments
concerning her substantive due process ciailrer Opposition, and, accordingly, abandoned the
claim, see, e.g.Robinson v. FischeiNo. 09-CV-8882, 2010 WL 5376204, at *10 (S.D.N.Y.

Dec. 29, 2010) (“Federal courts have the disoretd deem a claim abandoned when a defendant
moves to dismiss that claim and the pldir#ils to address in their opposition papers
defendants’ arguments for dismissing such a claim”), “[hJowever, in the exercise of its
discretion, the Court will not deem the claim abandonkdfro v. NicholsonNo. 06-CV-6644,
2008 WL 699506, at *4 (E.D.N.Y. Mar. 12, 2008), bull dismiss it on its merits instead.
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Therefore, before simply assuming that “potiteg the health and Wfare of students for
which Defendants were responsible” remaittesl“legitimate government objective” behind the
search, geeOp. & Order 22-23), the Court will considiie new allegations to the Amended
Complaint to see if the same conclusion shouldrage reached. Of course, in so doing, the
Court tests Plaintiff' $actual allegations, rather tharer legal conclusionsSee 1gbal556 U.S.
at 678. However, before doing even that, a regess to the principlasderlying the doctrines
of qualified immunity and substam¢ due process is in order.

a. The Law of Qualified Immunity

“[T]he doctrine of qualified immunity shieldgfwials from civil liability so long as their
conduct does not violate clearly establishedusbay or constitutional rights of which a
reasonable person would have knowNillage of Freeport v. Barrella814 F.3d 594, 609 (2d
Cir. 2016) (alterations and internal quadatinarks omitted). Qualified immunity “gives
government officials breathing room to makasonable but mistaken judgments’ by
‘protect[ing] all but the plainly incompeteat those who knowingly violate the law.City &
County of San Francisco v. SheehaB5 S. Ct. 1765, 1774 (2015) (alteration in original)
(quotingAshcroft v. al-Kidd563 U.S. 731, 743 (2011)). “Quadifl immunity protects public
officials from civil liability only if (a) the defadant’s action did not viate clearly established
law, or (b) it was objectively reasonable foe ttefendant to beliewbat his action did not
violate such law.”Coggins v. Buonora776 F.3d 108, 114 (2d Cir.) (internal quotation marks
omitted),cert. denied135 S. Ct. 2335 (2015). Determiningetier qualified ifmmunity attaches
“is guided by two questions: first, whether thet§ashow that the defendants’ conduct violated
plaintiffs’ . . . rights, and send, whether the right was cleadgtablished at the time of the

defendants’ actions.Golodner v. Berliner770 F.3d 196, 201 (2d Cir. 2014) (alterations and
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internal quotation marks omittet).“To determine whether ¢hrelevant law was clearly
established, [a court should] consider the spetifigith which a right is defined, the existence
of Supreme Court or [Second Circuit] CourtAgdpeals case law on the subject, and the
understanding of a reasonable offigelight of preexisting law."Terebesi v. Torres@64 F.3d
217, 231 (2d Cir. 2014) (citin§cott v. Fischer616 F.3d 100, 105 (2d Cir. 20103grt. denied
135 S. Ct. 1842 (20153ee also McGowan v. United States F.3d —, 2016 WL 3163061, at

*3 (2d Cir. June 7, 2016) (“In making th[e]tdemination [as to whether law is clearly
established], [a court should] consider Supré&uoart and Second Circuit precedent as it existed
at the time of the challenged conduct.”). Thauiny is not always solely dependent on Second
Circuit or Supreme Court case law howesegTerebesi 764 F.3d at 231 n.12 (rejecting the
notion that, “as some decisiomsth[e] [Second] Circuit haveuggested, ‘[o]nly Supreme Court

and Second Circuit precedent exigtiat the time of the allegedolation is relevant in deciding

1“There is some tension in [the Secofiicuit’s cases as twhether the qualified
immunity standard is of tavor three parts . . . .Bailey v. Pataki708 F.3d 391, 404 n.8 (2d Cir.
2013);see alsararavella v. Town of Wolcotb99 F.3d 129, 136 (2d Cir. 2010) (noting the
“long-standing inconsistency in [Second Circuaiélse law” that “desibe[s] the qualified
immunity analysis both as a two-step procasdas a three-step process” (Straub, J.,
dissenting)). The difference twion whether there is a thirddiependent inquiry into whether a
reasonable governmental official would undardtéhat his or her conduct was unlawful.
Compare, e.g.Smith v. Robersgmo. 15-CV-930, 2016 WL 1056588,*& (N.D.N.Y. Mar. 16,
2016) (“A defendant is entitled to qualified immiynin any of three ecumstances: (1) if the
conduct attributed to him is not prohibited untiegteral law; (2) wheréhe conduct is prohibited,
if the plaintiff's right not to be subjected such conduct by the defendant was not clearly
established at the time of thenduct; or (3) if the defendantt®nduct was objectively legally
reasonable in light of the ridehat were clearly established at the time it was takel),
Goodine v. Suffolk Cty. Water AutNo. 14-CV-4514, 2016 WL 375049, at *9 (E.D.N.Y. Jan.
29, 2016) (“When analyzing a qualified immunityfelese, the [c]ourt focuses on two questions:
whether the facts make out a \atbn of a constitutional rightna whether the right at issue was
clearly established #fhe time of [the] defendant’s afjed misconduct.” (internal quotation
marks omitted)). That tension, however, “concgfrmfhether the ‘reasonable officer’ inquiry is
part of step two—the ‘clearlgstablished’ prong—or whether itasseparate, third step in the
analysis,”’Royal Crown Day Care LLC v. Damf Health & Mental Hygiene746 F.3d 538, 543
n.1 (2d Cir. 2014) (some internal quotation marks omitted), which does not matter here.
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whether a right is clearlgstablished’ (third alteteon in original) (quotingMoore v. Vega371
F.3d 110, 114 (2d Cir. 2004))), and, “the absence adcision by [the Second Circuit] or the
Supreme Court directly addressing the right sueswill not preclude a finding that the law was
clearly established so long peeexisting law clearly foreshags a particular ruling on the
issue,”McGowan 2016 WL 3163061, at *3 (alterations and internal quotation marks omitted).
Because gqualified immunity “reftts an immunity from suit rather than a mere defense to
liability . . . [,] it is appropriate to decide th&sue of qualified immunity, vén raised, at an early
stage of the litigatin, such as when deciding a reswer motion to dismiss.Betts v.
ShearmanNo. 12-CV-3195, 2013 WL 311124, at {8.D.N.Y. Jan. 24, 2013) (internal
guotation marks omittedaff'd, 751 F.3d 78 (2d Cir. 2014). “[Wgn determining a motion to
dismiss on qualified immunity groundsadvance of full merits discovery, the plaintiff's version
of the facts is presumed to be true . . 5.Borough Pawn, LLC v. City of New Yp@40 F.
Supp. 2d 268, 285 (S.D.N.Y. 2009). In such cases,dtlestion to be an®xed is whether the
defendant . . ., confronted with the factsbeged by [the] plaintiffcould reasonably have
believed that his actionsdinot violate some settled constitutional rightd

b. The Law of Substantive Due Process

“Substantive due process protections exteng tnthose interests that are ‘implicit in
the concept of ordered liberty,” v are rights ‘so rooted in theaditions and conscience of our
people as to be rant@s fundamental.”Smith v. Hogan794 F.3d 249, 255-56 (2d Cir. 2015)
(quotingPalko v. ConnecticuB02 U.S. 319, 325 (193®yerruled in part on other grounds by
Benton v. Maryland395 U.S. 784, 794 (1969pee also Reno v. Florgs07 U.S. 292, 303

(1993)).
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As before, merely alleging that a defendanpamed an interest protected by substantive
due process is insufficient to state a substamtiseprocess claim; rather, the action taken by the
state actor must have been “so egregious, sogadtes, that it may fairly be said to shock the
contemporary consciencel’ombardi v. Whitmam85 F.3d 73, 79 (2d Cir. 2007) (internal
guotation marks omitted¥ee also Southerland v. City of New Y&&0 F.3d 127, 151 (2d Cir.
2012) (same)Pog 282 F.3d at 139 (same). Indeed, “[tfwee protection provided by the Due
Process Clause is protection agsiarbitrary government actiorghd therefore the “touchstone
of due process is protectiontbie individual against . . . thexercise of power without any
reasonable justification in the serviceaolegitimate governmental objectivePog 282 F.3d at
139 (alteration in original) (internal quotation marks omittedg alsdoutherland680 F.3d at
151 (“Substantive due process rights safeguarsbps against the government’s exercise of
power without any reasonalflestification in the servicef a legitimate governmental
objective.” (internal quotation marks omitted)). Aated in the last Opinion, cases where the
Second Circuit has held that government behahocks the conscience and is not shielded by
immunity involve no “reasonabjastification in the service of a legitimate governmental
objective.” County of Sacramento v. Lewi23 U.S. 833, 846 (1998).

c. Can the Individual Defendants Be Held Liable?

With that in mind, the Court begins ttask of consideringvhether the Individual
Defendants’ conduct “violate[d] clearly establidhsatutory or constitional rights of which a
reasonable person would have knowBgtrella, 814 F.3d at 609 (inteal quotation marks
omitted), by noting that, at the very least, a calbbe but hardly bulletproof argument could be
made that the Individual Defendants indeed viol&kintiff's right to sibstantive due process.

Beyond the Court’s earlier obsendatithat there is a clearly ebtshed “right to privacy in
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one’s unclothed or partially unclothed bodi8e 282 F.3d at 138—-39, and a “protected liberty
interest in refusing unwaed medical treatmentCruzan ex rel. Cruzan v. Dir., Mo. Dep't of
Health 497 U.S. 261, 278 (1990), couhtave also wrestled with whether an intrusive,
well-being-oriented search afminor’s person implicates ti®urteenth Amendment. For
instance, on the one hand, the Ninth Cirbais found that thedearteenth Amendment
guarantees children the “right to the love, comfand reassurance of their parents while they
are undergoing medical procedurexluding examinations—partitarly those . . . that are
invasive or upsettingYallis v. Spencer202 F.3d 1126, 1142 (9th Cir. 2000), and, indeed, with
sufficient clarity as to refuse its trespassers qualified immusegGreene v. Camret&88 F.3d
1011, 1037 (9th Cir. 2009) (finding that where dcctvas strip-searched for signs of sexual
abuse, “[the child protective services casewdskelecision to exclude [the mother] not just
from the examination but from the entire fagiwhere her daughter was being examined
violated the [family’s] cledy established rights”\acated in part on other grounds63 U.S.

692 (2011). Similarly, in a casevimlving an invasive search afsix-year-old for medical
purposes, the Sixth Circuit, rejecting a Fourthel@iment claim, expressly declined to take a
stand on whether the “conduct [at issue] may lmeen actionable undedéferent provision of
the Constitution,’Hearring v. Sliwowski712 F.3d 275, 277-78, 283 n.1 (6th Cir. 2013), an
agnosticism that, upon remand, gave way toarteenth Amendment claim against the school
district of sufficient legal \gor as to proceed to triadleeHearring v. Sliwowski806 F.3d 864,
866 (6th Cir. 2015) (noting that “[o]n remanddtplaintiff] added a Fourteenth Amendment
claim . .. for a violation of fte daughter’s] substantive due gees rights because the exam was
an invasion of [the daughter’pfivacy,” and that “[tlhe monedamages claims against the

school district—for an unconstitutional search and unconstitutional invasion of privacy—
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proceeded to trial” (internal quotation marks ongijje But, on the other hand, a district court in
the Western District of Missouconcluded that there was sabstantive due process problem
when a paraprofessional noticed a bruise orbth®cks of a third-grader with cerebral palsy
while helping her use the restroom and subseatjubrought the girl to the school counselor and
school nurse to show them the bruise, Wwhi@s later photographed for the princip&eeS.L.

ex rel. Lakey v. Seymour R-2 Sch. DNb. 08-CV-3105, 2009 WL 3335025, at *1, *4 (W.D.
Mo. Oct. 14, 2009). And, closer to hontiee Second Circuit has held thgtaents substantive
due process rights are not violatadthe removal of a five-yeald developmentally disabled

girl from her classroom withoygtarental consent or court order inspection at a hospital for
signs of sexual abuse, because the SecardiCcould not conclude that a “temporary
separation of [the girl] from her parents in afodfto obtain assuraedhat she had not been
abused would have been so shocking, arbiteargl,egregious that the BiProcess Clause would
not countenance @ven were it accompanied by full procedural protectiohenenbaum v.
Williams, 193 F.3d 581, 591, 600 (2d Cir. 1999) (emphasis added).

In other words, the question of whetliee Individual Defendants may have violated
Plaintiff's right to substantive due processasking her to partially remove her clothing for
inspection of whether she harmed herself amkty, open to debatddowever, it is not a
guestion that the Court musbr even should—answeee Camretéb63 U.S. at 70607
(acknowledging that the Supreme Court “has permitted lower courts to . . . determine whether a
right exists before examininghether it was clearly estaliisd,” but cautioning that, “[i]n
general, courts should think ldaand then think hard again, beféuening small cases into large
ones” by doing so). And, perhaps paradoxicallg,dfficulty of that question makes easier the

guestion that the Court does need to ansvagecifically, whether # Individual Defendants
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“violate[d] clearly established statutory asrstitutional rights of which a reasonable person
would have known.”Barrella, 814 F.3d at 609. Given the lackSupreme Court or Second
Circuit case law surrounding thegpriety of searching a schoolkthfor signs of injury, and
given the uncertainty of that area of the lamare generally, the Coucannot say that the
Individual Defendants “violate[d}learly established statutory or constitutional tsghf which a
reasonable person would have knowd, at 609, on the facts of thesise by searching Plaintiff.
Therefore, Plaintiff’'s only hope to staté-aurteenth Amendmeitaim, notwithstanding
the protections of qualified immunity, is $tiow that, unlike in the last OpinioseeOp. &
Order 22), hers is now a case in which there was simply no legitimate government objective
underlying the searckeeJohnson v. Newburgh Enlarged Sch. D289 F.3d 246, 253 (2d Cir.
2001) (finding clearly established for qualdienmunity purposes the proposition that a
government actor cannot “use int®nally harmful force in the absence of a legitimate and
discernible government aim”). Even putting asideltibal issues already discussed, the
Amended Complaint comes up short: Indeedewiee Court to assume that her factual
allegations, as amended, bear et contention that the IndividuBefendants, this time, “were
not in actuality orchestrating a medical exammmti (Pl.’'s Opp’n 5), there is simply no getting
around a number of deemed-true facts that ncéda that the actions of each Individual
Defendant were consistent with a broaderrétio determine whethmene of the school’s
students had been cut—more specifically, that ‘iBlap. . was insistent that [D.H.] had seen
[Plaintiff's] purported cut,” (Am. Compl. { 21jhat “Gold informed Plaintiff and . . . Humenn
that they were presemt the Nurse’s Office becse there supposedly exist[ed] a carving of a cat
on Plaintiff's leg,” (Am. Compl. § 25), and thelumenn inspected Plaintiff in a manner that

would reveal the presence of cuts, bruises, or marks on Plaintiff's body, while explaining during
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the portion of the search covering Plaintiff’'s mthat female students sometimes cut themselves
in that area,geeAm. Compl. 11 31-32). These allegationsrerein light of Plaintiff's revisions
to the original complaint relating to Plaintiffsgpparent lack of paiand the flimsiness of the
grounds upon which Defendants’ suspicionlaintiff's view, stood—simply undermine the
contention that there was a true “absence ofjifineate and discernible government aim” in the
search.Johnson239 F.3d at 253ee alsd?oe 282 F.3d at 139 (“[A] polie officer violates a
person’s constitutional right to bodily privacy whitsat officer manipulates the circumstances to
view, to photograph, to videotape otherwise to record thperson’s unclothed or partially
unclothed body without his or herrcsent where, as here, there iscoaceivablanvestigative or
otherwise proper law-enforcement interest adedrzy such a viewing.” (emphasis added)).
Additionally, to deprive the Individual Defenais of qualified immunity on the basis of
Plaintiff's ipse dixit postulateas to their subjective baditta—particularly when at least

arguably belied by other allegations as to thi#arts to ascertain whether she had been cut—is
simply inconsistent with the objective approach of the qualified immunity analysis in such
circumstancesSeelohnson 239 F.3d at 252 (finding the indilual defendant’s assault on a

student “conscience-shocking” “[tven considered objectively asrequired at the qualified
immunity stage”)see also Harlow v. Fitzgerald57 U.S. 800, 817-18 (1982) (“[B]are
allegations of malice should not suffice to subgmternment officials either to the costs of trial
or to the burdens of broad-reaching discovenAppel v. Spiridon521 F. App’x 9, 11 (2d Cir.
2013) (“[B]are allegations ahalice coupled with otherwise legitimate government action
generally do not yield a viabt®nstitutional claim . . . .” (adrations, ellipses, and internal

guotation marks omitted)). Therefore, PlainfSubstantive due process claim is dismissed

against the Individual Defendants the basis of qualified immunity.
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3. Liability of the School District

Having concluded that Plaintiff fails toagé a claim under the Fourth Amendment and
that the Individual Defendants are qualifiedly immune with respect to Plaintiff’'s Fourth
Amendment and substantive due process claimesquestion remains whether the School
District can held liable. Asxplained in the last Opinion, fedé@nstitutional claims asserted
against school distris are analyzed undbtonell v. Department of Social Servicd86 U.S.

658 (1978) and its progeny, an analysis that requamong other thingshat a plaintiff prove
“that an official policy of the [defatant] caused the constitutional injurjgbe v. City of
Waterbury 542 F.3d 31, 36 (2d Cir. 2008). While, asamhtPlaintiff neechot prove this or

other elements at this stage o fitigation, she must still pleaddis sufficient to make plausible
her claim for relief. See Leatherman v. Tarrant Cty. Narcotics Intelligence & Coordination Unit
507 U.S. 163, 168 (1993) (concluding that éhisrno heightened pleading standardvienell
claims);Santos v. New York Cjt§47 F. Supp. 2d 573, 576 (S.D.N.Y. 2012) (noting that to
allege municipal liability under 983, “a plaintiff must allege fagtending to support, at least
circumstantially, an inference that such a munigimdicy or custom exist}. In this respect,
“[a]llegations that a defendant acted pursuar pmlicy or custom without any facts suggesting
the policy’s existence, are plainly insufficientMloore v. City of New YoriNo. 08-CV-8879,
2010 WL 742981, at *6 (S.D.N.Y. Mar. 2, 201(@ternal quotation marks omitted).

Here, a review of the Amended Complaint mekkear that Plaintifhas failed to allege
the existence of a policy. The only allegatitimst even arguably intimate the existence of a
policy consist of the following:

e Asserting that the School Diglt “is responsible for the implementation and enforcement

of all policies, practices, pcedures, acts, and conduct regagdhe administration of the
matters affecting the students, parerasuyfty, staff, and administrators of the
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Clarkstown Central School Drstt, including all matters retang to the safety, discipline
and well[-]being of its students.”ld| T 2.)

Characterizing Defendants’ @iive strip search of Plaiiff without contacting her
parents as an unconstitutiomald illegal “practice.” I¢l. 11 7, 9.)

Referring to Defendants’ “indiseninate, bad faith and harassing strip-search policy.”
(1d.19.)

“Monetary damages alone are inadequate uthgefacts and circumstances of this case
and Plaintiff has suffered irremble harm from defendantattions, practices, policies,
and procedures complained of here, and will continue to suffer such harm unless
injunctive relief is granted as requested belowd. { 14.)

“Upon information and belief, the source ofialnis the School District’s attorney’s
failure to indicate whether any disciplinaryiacthas been taken against the [ljndividual
Defendants, Defendant School District na@gher disciplined any of the Individual
Defendants for their clearly unconstitutioaald tortious conduct, nor put in place
policies to avert future constitutional violationsId.(Y 46.)

“During all times relevant hereto, Defend&uhool District, its agents and employees,
developed and maintained policies and/or customs exhibiting deliberate indifference to
the Constitutional rights of Rintiff and other students silarly situated, which caused a
violation of Plaintiff's Fifth and=ourteenth Amendment rights.1d( 1 52, 58, 63.)

As before, these allegations—to #adent that they even reallyeaallegations that such a policy

existed—are insufficient favionell purposes.See, e.gSimms v. City of New Yqrko. 10-CV-

3420, 2011 WL 4543051, at *3 (E.D.X Sept. 28, 2011) (citinlgjbal, 556 U.S. at 678-79)

(dismissing conclusory allegationsMonell context that did not progte any facts that would

allow the court to infer what city policies practices led to the alleged deficien®aff;d, 480 F.

App’x 627 (2d Cir. 2012)see also Triano v. Town of Harriso895 F. Supp. 2d 526, 535-36

(S.D.N.Y. 2012) (noting that “merallegations of a municipal custom or practice of tolerating

official misconduct are insufficient to demors the existence of such a custom unless

supported by factual details” andllecting cases). Thereforfelaintiff’'s claim against the

School District is dismissed.
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4. Remaining Claims

Now that the Court has dismissed Plaintifffaims for violation®f Plaintiff's Fourth
Amendment and substantive due process rightthatlremains are her claims for violations of

New York constitutional and statutory lanSgeAm. Compl. 11 65-109Y. As before, although

12 Determining what claims remain in Plaffis Amended Complaint ahis point is not
guite as easy as one would expect. For omgthihe first cause @ction, which is labeled
“Substantive Deprivation and Conspiracy to DepiPlaintiff of Constitutional Rights Pursuant
to 42 U.S.C. § 1983,” is essettiyaunchanged from its analogue in the original Complaint,
(compareCompl. 11 44—49yith Am. Compl. 11 48-53), despitectfact that Plaintiff had
originally withdrawn he conspiracy charges¢eOp. & Order 24 (noting that, “[ijn her
opposition to Defendants’ Motion To Dismissaiptiff abandoned her section 1983 conspiracy
claim”)), and aside from one deleted allusiorémspiracy within this cause of actionp(npare
Compl. 1 47 (“By reason of the conducsdebed herein, the Dendants have actednd
conspired to actin violation of 42 U.S.C. 8983 . . . .” (emphasis added))ith Am. Compl.

1 51 (“By reason of the conduct described hetbim Defendants have acted in violation of 42
U.S.C. §1983....").) Additionally, the Amended Complaint, like the original Complaint,
alludes to deprivation of PlaintiffBifth and Sixth Amendment rightsCémpareAm. Compl.

19 51, 61with Compl. 11 47, 57.) Apart, arguably, from the Fifth Amendment’s due process
guarantee—which, in any ent, applies to theederalgovernment, unlike the Fourteenth
Amendmentseelindsey v. LutzNo. 10-CV-3931, 2011 WL 2791329,%4tn.1 (S.D.N.Y. June
16, 2011) (noting that “the Due Process Claugh®fifth Amendment applies to the federal
government, while the Due Process Clause @Rburteenth Amendmeapplies to states.”
(citing Dusenbery v. United States34 U.S. 161, 167 (20029dopted by2011 WL 3628846
(S.D.N.Y. Aug. 17, 2011)—there is madication which of Plaintf’s Fifth or Sixth Amendment
rights she considered violatenotwithstanding thprior Opinion, which, through its silence,
already made clear that the Court did not understand Plaintiff to béiragseFifth or Sixth
Amendment claim. Finally, although the Anded Complaint (again, like the original
Complaint), includes languageatt[a]t no point did the Defendant School District or the
Individual Defendants provide PHiff with any proof of the ac@ations against her, or allow
Plaintiff to dispute such acsation, or object to the unreasdae detention and searches
described above,” (Am. Compl. § G&e alsacCompl. I 58 (same)), which arguably has
something of a procedural due pess flavor to it, Defendants (ndoy that matter, this Court in
its prior Opinion) construed Plaintiff to be adsey a procedural due press claim in addition to
a substantive due process claim, and Plain&ff not suggested otherwise in her Opposition
papers. Therefore, in keeping with its re@dof the Amended Complaint, the Court does not
understand Plaintiff to bring claims for constidal violations othethan her Fourth and
Fourteenth Amendment rights—Plaintiff is, aftédy aot a pro se party whose submissions are to
be “construed liberally and integied to raise thersingest arguments that they sugges€if”
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the Court has “supplemental juristion over all other claims thateaso related to claims in the
action within such original jurigdtion that they form part dhe same case or controversy under
Article Il of the Unitad States Constitutionsee28 U.S.C. § 1367(a), dralthough Plaintiff’'s
state and federal claims plainly arise from paiftthe same Articldlicase of controversygsee

SAT Int'l Corp. v. Great White Fleet (US) Lttllo. 03-CV-7481, 2006 WL 661042, at *5
(S.D.N.Y. Mar. 16, 2006(*Claims are part of the same casecontroversy if they derive from a
common nucleus of operative fdg}, the Court nevertheless dees to exercise jurisdiction

over Plaintiff’'s remaining state-law clainsgeKlein & Co. Futures, Inc. v. Bd. of Tradé64

F.3d 255, 262 (2d Cir. 2006) (“It is well settlec@thvhere, as here, the federal claims are
eliminated in the early stages of litigation, dswshould generally decline to exercise pendent

jurisdiction over remainingtate law claims.”).

Triestman v. Fed. Bureau of Prisods’0 F.3d 471, 474 (2d Cir. 2006 e(xuriam) (alterations
and internal quotation marks omitted).
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I1I. Conclusion
For the foregoing reasons, Defendants’ Motion To Dismiss is granted.'*> The Clerk of the
Court is respectfully requested to terminate the pending Motion, (see Dkt. No. 31), and close the
case.

SO ORDERED.

Dated: August 33 , 2016 V\‘\

White Plains, New York
KEW
UNITED STATES DISTRICT JUDGE

13 Because this Court has twice now concluded that Plaintiff’s allegations fail to state a
claim, and because it does not appear that a contrary conclusion is likely to be reached upon a
third attempt, dismissal is with prejudice. See, e.g., Denny v. Barber, 576 F.2d 465, 471 (2d Cir.
1978) (holding that the plaintiff was not entitled to “a third go-around™); Anthony v. Brockway,
No. 15-CV-451, 2015 WL 5773402, at *3 (N.D.N.Y. Sept. 30, 2015) (dismissing amended
complaint with prejudice where the “[p]laintiff has already been given one opportunity to amend
his complaint . . ., and there is nothing in his second amended complaint suggesting that [he]
could do better given another opportunity”); Al-Qadaffi v. Servs. for the Underserved (SUS), No.
13-CV-8193, 2015 WL 585801, at *8 (S.D.N.Y. Jan. 30, 2015) (denying leave to amend where
“[the plaintiff] has already had one chance to amend his [c]Jomplaint, and there is still no
indication that a valid claim might be stated if given a second chance™), aff’d, 632 F. App’x 31
(2d Cir. 2016); Bui v. Indus. Enters. of Am., Inc., 594 F. Supp. 2d 364, 373 (S.D.N.Y. 2009)
(dismissing an amended complaint with prejudice where the plaintiff failed to cure the
deficiencies identified in his complaint despite “being given ample opportunity to do s0”); cf-
Treppel v. Biovail Corp., No. 03-CV-3002, 2005 WL 2086339, at *12 (S.D.N.Y. Aug. 30, 2005)
(declining to grant leave to amend upon dismissing a complaint “because [the] plaintiff has
already had two bites at the apple[,] and they have proven fruitless”).
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