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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JOHN DOE NO. let al.,

Plaintiffs,

_against- MEMORANDUM OPINION
AND ORDER

PUTNAM COUNTY., et al.,

Defendants, 16-CV-08191(PMH)

STATE OF NEW YORK ATTORNEY
GENERAL,

Intervenor.

PHILIP M. HALPERN United States District Judge:

Plaintiffs John Doe No. 1 (“Doe No. 1”), John Doe No. 2 (“Doe Noor2'Plaintiff”), and
the New York State Rifle and Pistol Association, Inc. (“NYSPRA”) initiated thi®ma@gainst
Putnam County and the Putham County Cléfichael C. Bartolotti, in his official capacity, on
October 19, 2016. (Doc. 1, “Compl.”T.he Complaintalleged thatNew York Penal Law §
400.00(5)(a), therovision of New York State’rearmlicensing regimeavhich renders a firearm
license holder's name and addressatter of public records unconstitutional because it: “(1)
violates the due process right to privacy under the Fourteenth Amendment[;] enplg@hissibly

chills the free and uninhibited exercise of fundamental Second Amendment rights layirsibje

Doc. 131

permit holders to unwanted public attention and censure by those . . . opposed to guns and gun

owners.” (d. 1 3). The Complaimressedwo claims for relief: (1) a claim that the statute viatate
the Fourteenth Amendment’s right to privacy; and (2) a claim that the statute chillscihvadS
Amendment right to bear armsd (1 2839).

By Order dated November312017 Judge Karaglismissed the NYSPRA for lack of

standing. (Doc45). Less than one month later, Judge Karas granted the New York State Office of
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the Attorney Genera (“NYSOAG”) unopposedanotionto intervene in this actioto, inter alia,
defend the constitutionalityf ahe subject state lawDoc. 49). Shortly thereafter, the NYSOAG
filed a motion to dismiss the action; Doe No. 1 and Doe No. 2 opgbaednotion.(See, e.qg.
Docs. 5759, 64, 72.1 On September 29, 2018, Judge Kdilasl an Opinion & Order that granted

in partthe NYSOAG’s motion to dismiss. (Doc. 73, “Op. & Ord.”). Specifically, Judge Karas
concluded that no claim for relief under the Fourteenth Amendment’s right to pexestgdand

that Doe No. 1 lacked standing to bring a claim for relief under the Second Amertdidet.

16, 3134). The only claim that remained following that decisieand, consequentlyemains
pending now—s Plaintiff's secondclaim for relief.

Following the close of discovery, at a conference on November 14, 2019, Judge Karas set
an initial briefing schedule for the parties’ anticipated motions. (Doc. 95)pwinl various
adjustments to the briefing schedulé$) the parties filed competing motions for summary
judgment; and2) the NYSOAG fled a motion to precludiae report and opinions of Plaintiff's
proposed expert, William English, Ph.Blaintiff filed his motion for summary judgment on
January 27, 2020SgeDoc. 98; Doc. 99“PI. Br.”). On March 16, 2020, the NYSOAG filed its
motion for summary judgment and its opposition to Plaintiff's motion for summary judgmant
single brief.(SeeDoc. 107; Doc. 108'AG Br.”). That same day, the NYSOAG filed its motion
to preclude consideration of Dr. English’s report and opini@eejoc. 115; Doc. 16).0n April
16, 2020, this action and the pending motions were reassigned to me. On April 27, 202G, laintif

motion for summary judgment was fully briefed with the filinghid combinedorief in further

! Neither Putnam County nor Bartoloktave taken a position with respect to the constitutionality of the
subject statute.SeeDoc. 24).Moreover, those parties have not filed papers with respect to the pending
motions.

2 The Court presumes the parties’ familiarity with Judge Katasough and detaileSeptember 29, 2018
Opinion & Order
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support ofhis motion to dismiss and in opposition to thYSOAG motion for summary
judgment. SeeDoc. 121, “Pl. Reply). That same day, Plaintiff filed his opposition to the
NYSOAG'’s motion to preclude Dr. Englishtgportand opinions. $eeDoc. 125). All motions
were fully briefed on May 11, 2020 when the NYSOAG filed its reply brief in further sugpbort
its motion for summary judgment (Doc. 128G Reply”) and its reply brief in further support of
its motionregarding Dr. English (Doc. 129).

As such, presently beffe the Court for adjudication are: (1) Plaintiff's motion for summary
judgment (Doc. 98); (2) the NYSOAG’s motion for summary judgment (Doc. 107); and (3) the
NYSOAG’s motion to preclude the report and opinions of Dr. English (Doc.*115).

For the reasonset forth below, all three motions are DENIED without prejudice

BACKGROUND

I.  The New York Stat€irearm Licensing Regime

Under New York State law, a “firearm” is defined in pertinent part as follows:

“Firearm” means (a) any pistol or revolver; or (b) a shotgun having
one or more barrels less than eighteen inches in length; or (c) a rifle
having one or more barrels less than sixteen inches in length; or (d)
any weapon made from a shotgun or rifle whethe alteration,

3 At this stage, the Court is permitted to comrsidundisputed facts contained in the Plaintiff's
Counterstatement of Material Facts Pursuant to Local Rule 56.1 (Doc. 1246'PIOpp.”) and the
admissible materials properly incorporated therein. As repeatedly set fortheinNYSOAG's
Counterstatememtf Material Facts Pursuant to Local Rule 56.1, the Court tloeéedYSOAG'’s objectios
that the exhibits filed by Plaintifas attachments to Plaintiff's 56.1 Statement of Material Facasmnot

be considered by this Court because they are not in admissible 8rengénerallyDoc. 114, “AG 56.1
Opp.”). This is a proper objection based upowellestablished rule in this DistrickeeFed. R. Civ. P.
56(c)(4);U.S. Bank Tr., N.A. v. DingmaNo. 16CV-1384, 2016 WL 6902480, at *1 n($.D.N.Y. Nov.
22, 2016) (parties are required “to cite to admiss#idence following each statement of material fact”);
G.C.W. by Rivera v. United Staté&n. 15CV-294, 2017 WL 933098, at *5 n.10 (S.D.N.Y. Mar. 8, 2017)
(“There is no provision for fihg freestanding exhibits unmoored to an affidavit or declaration made on
personal knowledge.” (quotirgpears v. City of New Ygrido. 16CV-3461, 2012 WL 4793541, at *1 n.2
(E.D.N.Y. Oct. 9, 2012)). The Court notes that Plaintiff sought to remedy this feartigsue by filing a
declaration and that the NYSOAG did not oppose Plaintiff's intendedeation. Gee Doc. 122).
Nevertheless, this particular issue is acaddramausehe facts necessary fadjudication at this moment
are contained in the tracript of Plaintiff's deposition submitted properly, in its entirety and in adlohéss
form, by the NYSOAG. $eeDoc. 1098, “Doe No. 2 Dep.”).
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modification, or otherwise if such weapon as altered, modified, or

otherwise has an overall length of less than twsitynches; or (e)

an assault weapon.
N.Y. Penal Law § 265.00(3)As the Second Circuit has recognized, “Section 400.00 of the Penal
Law is the exclusive statutory mechanism for the licensing of firearms in New $tate.”
Kachalsky v. Cty. of Westchest&0l1 F.3d 81, 85 (2d Cir. 2012) (internal quotation marks
omitted). “Licenses are limited to those over twenitye years of age, of good moral character,
without a history of crime or mental illness, and ‘concerning whom no good cause exthts for
denial of a license.’'1d. at 86 (citing N.Y. Penal Law 88§ 400.00(1)(d); (9)).

As is pertinent to the present disputd.Y. Penal Law 8§ 400.00(5)(a) provides that
“[e]xcept as provided in paragraphs (b) through (f) of this subdivision, the naanaddress of
any person to whom an application for any license has been granted shall be publiclremded.”
asseeking arexceptionpreventing one’s name and address from being disclasdiae time that
the individual applies for a firearms licensech iggiven a form which provides “an opportunity
for the applicant to request an exception from his or her applicatiommation becoming public
record pursuant to paragraph (a) of this subdivision.” N.Y. Penal Law 8§ 400.008y (ke
language of the statute, “knowingly provid[ing] false information” on that form esptse
individual “to penalties pursuant to sectio@5130 of this chapter, and further, that his or her
request for an exception shall be null and void, provided that written notice ntogtauch
determination is provided to the applicand’ “[S]ection 175.30 of this chapter” refers to the

crime of Offering a False Instrument for Filing in the Second Degree, a Class A Misdemeanor in

New York State. N.Y. Penal Law § 175.30.

4 As Judge Karaacknowledgegif a “[r]ifle[] or [a] shotgun[]” does not meet the definitiaf “firearm”
provided by N.Y. Penal Law 8§ 265.00(3), it is not otherwise subject to licensing regslatiNew Yok
State.(Op. & Ord. at 2 n.p
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The exceptions to public disclosure of a license htddeame and address are “identified
on the application with a box beside each for checking, as applicable, by therdpplicd N.Y.
Penal Law 8§ 400.00(5)(b). Those exceptions are:

() the applicant’s life or safety may be endangered by disclosure because:

(A) the applicant is an active or retired police officer, peace officer,
probation officer, parole officer, or corrections officer;

(B) the applicant is a protected person under a currently valid order
of protection;

(C) the applicant is or was a wéss in a criminal proceeding
involving a criminal charge;

(D) the applicant is participating or previously participated as a juror
in a criminal proceeding, or is or was a member of a grand jury; or

(E) the applicant is a spouse, domestic partner or holasetember

of a person identified in this subparagraph or subparagraph (ii) of
this paragraph, specifying which subparagraph or subparagraphs
and clauses apply.

(ii) the applicant has reason to believe his or her life or safety may be endbngere
by disclosure due to reasons stated by the applicant.

(i) the applicant has reason to believe he or she may be subject to unwarranted
harassment upon disclosure of such information.

N.Y. Penal Law § 400.00(5(b)(i)-(iii).

The gravamen of this statutory scheme maytéked succinctly(1) by seeking to procure
a firearms license in accordance with the statute, the name and address of the appbgant
operation of law, rendered a matter of public rec@ylan applicant’'s name and address ban
removed from the public recoahly if he or she seeksand is granted-one of the aboveited
exceptions; ang3) an applicant may only seek an exception in good faith, and if the applicant
provides “knowingly false” information to secure the exceptienpr shenay be prosecuted for

committing a Class A Misdemeandtris in this statutory contexthich the present dispuéxists
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. Plaintiff MaintainsThat He Does Not Qualify for an Exception

Plaintiff, a resident of ®tnam County, New Yorkgestified that he haserved as a Police
Officer in the New York City Police Department and as a Chief Petty Officer idriiied States
Coast Guard(SeeDoe No. 2 Dep. at0:1025, 35:1541:12, 44:24-45:6see alsAG 56.1 Opp.
11 £3 (AG admitting notwithstanding its objection to admissibility, these factB)aintiff
explained thahe wanted to own a handguand that he looked into the process of securing a
license butthat hedecided not to “go through aif that process” because he was “worried about”
his name and address being a matter of public record. (Doe No. aD&p23-76:15, 82:10-
84:15. Plaintiff stated thiahe did not believe he qualified for any exception list&ke{d. at
106:14-18, 109:8-124:)5As a former police officer, Plaintiffioes not believe that his “life or
safety may be endangered by disclosure” of his status as a gun license Beledr.gt 109:8
111:17).Rather, Plaintiff expounded that his specific fear was that if he were giafitedrms
license and his name and address were made a matter of publiadhetieedand his familyvould
be “ostracized” by the community, and that they would be excluded participating in social
groups or “groups of people.ld; at 78:2382:8)> When pressed to explain whsgecificactions
he feared from members of his communithether he fearedffirmative actions being taken
against him, Plaintiff explained:

| would clarify it more as a way you are treated. | don't think
anybody would take any certain action, other than, like | say, maybe
ostracizing you from a different event or organization or in a circle
of [sic] groups of people.
(Id. at 82:3-8). Plaintif affirmed that he did not fear active condwstich as physical, criminal

harassment toward hirout rather a chang# the attitude toward him arids social status in the

®> Notably, Plaintiff alleged that he did not believe he “face[d] specific threats” but that disclosing his name
and address would subject him “to unwanted public attention and censure by thosemrthaity who
are opposed to guns and gun owners.” (Compl. 1-252387).
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community,noting that he did not “feel anybody is going to come and follow me around in public
and hold up signs and haramse just because my name is publicly disclosed as a gun oyader.”
at124:5-15.

Although Plaintiff testified that he believed none of the exceptimaslable under N.Y.
Penal Law 8§ 400.00(5)(b) apply to his fpeular situation(id. at 106:1418; 109:8-124:15), e
NYSOAG counters that the socially stigmatizipgssiveconduct that Plaintiff claims to fear
that he would be ostracized, that his wife would be shut out of her garden club, and that people in
the community would look at Doe No. 2 and his family negativady precisely the type of
conduct encompassed within the “catchall” provision created by the “unwarrantesniemts
exception in N.Y. Penal Law 8 400.00@®)(iii). (See generalAG Br. at 1218; AG Reply at 3
7). The difference in the positions revolves around the definition of the phrase rtantea
harassment.Plaintiff testified and argues that the phrase “unwarranted harassment” ceferen
the crimeof harassment as defined by the New York State Penal |SeeDpe No. 2 Dep. at
123:10-124:5PI. Br. at 910, 2122; Pl. Reply ab-6). As Plaintiff concedes, if the NYSOAG is
correct and “if the Court were to interpret the statutory term ‘harassmenerction
400.00(5)(b)(iii) broadly enough to encompass the social stigiina shunning-that Doe [No.]
2 fears, then [the] constitutional challenge would indeed go away.” (Pl. Reply. dhé)
fundamental issisto be decided, themarewhat, precisely thehrase “unwarranted harassment”
means and whether it encompasses the conduct Plaintiff claims stéedahis name and address

be publicly available.
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STANDARD OF REVIEW

Pursuant to Federal Rule of Civil Procedure 56, a court “shall grant summanygoti
the movant shows that there is no genuine dispute as to any material fact and thesneowitlied
to judgment as a matter of law.” Fed. R. Civ. P. 56(@)tdct is ‘material’ if it ‘might affect the
outcome of the suit under the governing law,” and is genuinely in dispute ‘if the evidence is such
that a reasonable jury could return a verdict for the nonmoving pdriyefpoolv. Davis 442 F.
Supp. 3d 714, 72¢5.D.N.Y. 2020) quotingAndersorv. Liberty Lobby, Inc., 477 U.S. 242, 248
(1986)). “Factual disputes that are irrelevant or unnecessary’ areatetiah and thus cannot
precludesummaryjudgment.”Soodv. RampersaudNo. 12CV-5486, 2013 WL 1681261, at *1
(S.D.N.Y. Apr. 17, 2013) (quotindAnderson 477 U.S. at 248). The Court's duty, when
determining whether summary judgment is appropriate, is “not to resolve disgaued of fact
but to assess whether there are any factual issues to belttigdriotingWilsonv. Nw. Mut. Ins.
Co, 625 F.3d 54, 60 (2d Cir. 2010)Jhe task is material issue spotting not material issue
determining SeeGloverv. Austin 289 F. App’x 430, 431 (2d Cir. 2008 Bummaryjudgmentis
appropriate if, but only ifthere are no genuine issuesnafiterialfact supporting an essential
elementof the plaintiffs claim for relief.”); Pimentelv. City of NewYork 74 F. App’x 146, 148
(2d Cir. 2003) ¢oncludingthat becaus#heplaintiff “failed to raise an issue ofateral fact with
respect to an essential elementher. . . claim, the District Court properly grantesimmary
judgmentdismissing that claim”).

Therefore,"where there is an absence of sufficient proof as to one essential element of a
claim, any factual disputes with respect to other elements of the claim artenama. ” Bellotto
v. Cty. of Orange 248 F. App’'x 232, 234 (2d Cir. 2007) (quotiS8glahuddinv. Goord 467 F.3d

263, 281 (2d Cir. 2006)).
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“It is the movant's burden to show tinat genuine factual dispute exist¥érmont Teddy
BearCo.v. 1-800BeargramCo., 373 F.3d 241, 244 (2d Cir. 2004) (citiAglickesv. S.H.Kress
& Co0,398 U.S. 144, 157 (1970)). The Court must “resolve all ambiguities and draw all reasonabl
inferencedn the nommovant's favor.’1d. (citing Giannullov. City of New York 322 F.3d 139,
140 (2d Cir. 2003)). Once the movant has met its burden, thenngant “must come forward
with specific facts showing that there is a genuine issue for ttisiérpool 442 F. Supp. 3d at
722 (quotingMatsushitaklec. Indus.Co. v. ZenithRadio Corp, 475U.S.574, 586-87 (1986)).
The non-movant cannatefeata summaryjudgmentmotion by relying on“mere speculatioror
conjectureasto thetrue nature of théacts. . ..” Id. (quotingKnightv. U.S.Fire Ins.Co., 804 F.2d
9, 12 (2dCir. 1986)). However[i] f there is any evidence from which a reasonable inference
could be drawn in favor of the opposing party on the issue on which summary judgment is sought,
summary judgment is impropetSood 2013 WL 1681261, at *2 (citin§ec.Ins. Co. of Hartford
v. Old DominionFreightLine Inc., 391 F.3d 77, 83 (2d Cir. 2004)).

“Should there be no genuine issue of material fact, the movant must also e#sblish
entitlement to judgment as a matter of law. Simply put, the movantestalish that the law
favors the judgment soughtWheeler v. KolekNo. 16CV-7441, 2020 WL 6726947, at *4
(S.D.N.Y. Nov. 16, 2020).

ANALYSIS

A review of the partiesmotions andhe admissiblevidence offered in support thereof
revealsthatthis Court cameither grant or deny either party’s motion for summary judgmaint
this time It is clear to the Couwtith the benefit of discovery, including Plaintiff's deposition, that
the determination dhethreshold issue-Plaintiff’'s standing to maintain this federal actieturns

on an interpretation afncertainstate statutory language that lyasto be interpreteby the New
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York State courts. Any summary judgment determination, with the issue of standing upiin the a
would be both advisory and speculative because an actual Second Amendment case or controversy
may, or may not exist here.

At every stage of the litigation, a plaintiff bears the burden of establishéngtdmding.
Clapper v. Amnesty IHtUSA 568 U.S. 398, 4112 (2013). “At the pleadingtage, general factual
allegations of injury resulting from the defendant’'s conduct may suffice. In response to a
summary judgment motion, however, the plaintiff can no longer rest on such mgatiatie but
must set forth byaffidavit or other evidence specific factghich for purposes of the summary
judgment motion will be taken to be trud.tjan v. Defs. of Wildlife504 U.S. 555, 561 (1992)
(internal citations and quotation marks omittéfiJ]he standingssue ‘may beaised by a party,
or by a court on its own initiative, at asyagein the litigation, even after trial and the entry of
judgment” Carter v. HealthPort Techs., LLL822 F.3d 47, 56 (2d Cir. 2016) (quotiAgoaugh
V. Y & H Corp, 546 U.S. 500, 506 (2006)).

At this summary judgmenrdtage of the litigation, the Court is unable to determine whether
Plaintiff does,in fact, havestanding to maintain this action. This is not to say that Plaintiff must
apply for a firearms license in New York to establish he&nding. Rather, as Judge Karas
explained in his decision on the NYSOAG’s motion to dismassgxception to the rule that a
plaintiff lacks standing to challenge New York Stati@earm licensing laws if he fails to apply
for a firearms license in New Ykyrexists if“he makes a ‘substantial showing’ that his application
‘would have been futile.”” (Op. & Ord. at 167 (quotingUnited States v. Decastr682 F.3d 160,
164 (2d Cir. 2012) (internal quotation marks omitted)). Whether Plaintiff has deatedstrch a

“substantial showing” of futility at summary judgment turns on an unsettled queststate law,

10
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warranting the Court’s abstention from exercising jurisdicibthis time SeeR.R. Comm'n of
Texas v. Pullman C9.312 U.S. 496 (1941).

Plaintiff alleges that he is ineligible for the “unwarranted harassment” exenmpiisnant
to N.Y. Penal Law § 400.00(%)(iii) while relying on shifting definitions of the phrase.
(Compare, e.q.Pl. Br. at 22 4rguing that the word “harassment” refers to the crime defined in
New York Penal Law)with Pl. Reply at 5 (arguing that “harassment,” as defined by dictionaries,
cannot include negative conduct such as avoidance or “shunrseg alscCompl. Y24 (claiming
that Plaintiffdoes not fear “unwarréed harassment” because he “does not face specific thjeats”

The NYSOAGmMmaintains that the context and structure of the statune the colloquial
and common sensreaning of the words used theresnpports a definition that would embrace
the conducPlaintiff claims tofear. SeeAG Br. at 1315). Citing to the Cambridge Dictionary,
the NYSOAG explains thahé definition of “harassment” is “behavior that annoys or upsets
someone’and that “unwarranted” is “not having a good reasontlaeforeannoying or unfait.
Thus, theNYSOAG maintains that th&tatute cabereadreasonablyo except'baseless behavior
that annoys or upsets somedn@d. at 15). The NYSOAG argudsrther thatits proposed
constructionrcomports with the other pvsions of theN.Y. Penal Law, thus promoting harmony
with the rest of théaw. (Id. at 16-17).

Should Plaintiff, in fact, qualify for the “unwarranted harassmené&xception he
experiences no injury from the statute he seeks to chalteogeise his gun permit privacy would
be maintainedandtherefordacks standing to maintain this action. Plaintiff concedes as much on
this motion. (Pl. Rephat 5 (admitting that theconstitutional claim‘would indeed go away” if
N.Y. Penal Law§ 400.00(5)(lGii)’'s “unwarranted harassment” clause is interpreted as the

NYSOAG proffers)) Thus, Plaintiff’'s standing, having completed discovery and based upon the

11
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undisputed facts on this record, hinges on the definition of “unwarranted hardssomtained
in the statute.

Pullmanabstention is appropriate “when difficult and unsettled questions of stateuat
be resolved before a substantial federal or constitutional question cacidedddHdawaii Hous
Auth v. Midkiff, 467 U.S. 229, 236 (1984Rullman abstention is “[ijntended to further the
harmonious relation between state and federal courts” by allowing a fedarato abstain from
deciding difficult and “unsettled questions of state law that are antecededetal constitutional
guestions.Tunck v. Safir 209 F.3d 67, 74 (2d Cir. 2000) (internal citations and quotation marks
omitted);see alsd/ermontRight to Life Comm., Inc. v. Sorrel21 F.3d 376, 384 (2d Cir. 2000).
Once the federal court has abstained, “the parties may seek a cantirdiirpretation of the
challenged law from the state courts, whose decision could cause the federal coratituti
guestion to disappear altogethdeXpressions Hair Design v. Schneiderm@é8 F.3d 118, 137
(2d Cir. 2015)Pullmangives the state courtise opportunity to construe ambiguous issues of state
law in a manner “that would avoid or modify the constitutional questionitkler v. Koota389
U.S. 241, 249 (1967). Inde€thbstentionis appropriate where an unconstrued state statute is
susceptible of a construction by the state judiciary which might avoid in whate gart the
necessity for federal constitutional adjudication. ” Bellotti v. Baird 428 U.S. 132, 1487
(1976) (internal quotation marks omittedhus, ‘Pullmanabsention allows federal courts to
avoid both ‘(a) premature decisions on questions of federal constitutional lavwp)ardofieous
rulings with respect to state lawEXpressions808 F.3d at 137 (quotingjistate Ins. Co. v. Serjo
261 F.3d 143, 150 (2d Cir. 2001unick 209 F.3d at 74quotingPullman 312 U.S. at 4989).

The Second Circuit has specified three conditions that must be satisfied betyed fed

courts may invoké’ullmanabstention: (1)that the state statute be uncleaithe issue oftate

12
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law be uncertairi (2) “that resolution of the federal issue dedehdpon the interpretatidnof
state law; and (3)that the state law be susceptibfean interpretation that would avoid or modify
the federal constitutional isstieMcRedmond v. Won, 533 F.2d 757, 761 (2d Cir. 1976). These
conditions as discusseitifra, have been satisfied here, thus warranting the Court’s abstention.

With respect to the first condition, it is not at all clear what the phrase “unwarranted
harassment” means undbe New York statute. The phrase is not defined; Plaintiff claims that it
means criminal harassment in the first or second degretiser areasf N.Y. Penal Law(PI. Br.
at 29, while the NYSOAG maintains that the phrase is ahaditcfor “baseless behavior that
annoys or upsets someon@&G Br. at 15). Because the statutory provisions do adtresghe
meaning of the phrase “unwarranted harassment,” the state law question dietatimf’s
standing in this action “remains Uear.” SeeCatlin v. Ambach820 F.2d 588, 591 (2d Cir. 1987).
Moreover, the law has not been interpreted by New York State cQumtsidaga Landfill Sys.,

Inc. v. Williams 624 F. Supp. 25, 29 (N.D.N.Y. 1985), and the legislative history is silent as to
this uncertain issug.

With respect to the second condition, resolution of the meaning of the phraserisdrequi
prior to any resolution of this actiord question of state law must be answered before the issue
of whether state law violates the congidn even arises. Should the state céinglly determine
that the definition urged by the NYSOAG is correct, then Plaintify his own admissieawould
not have standing to maintain this actitm.order for Plaintiff to maintain this action, short of
apgying for a firearms license and seeking the protection oéxieeption to which he believes he

is not entitled, he must make a “substantial showing” that his applicationdwauk been futile.”

® Although legislative history is “unreliable” as “a predictor of judicial constomgti Wisconsin Pub.
Intervenor v. Mortiey 501 U.S. 597, 617 (1991) (Scalia, J., concurring), in the interests of completeness,
the Court reviewed the statute’s legistathistory and found no indication of the intended interpretation of
the phrase “unwarranted harassment.”

13
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(SeeOp. & Ord. at 1617; Decastrqg 682 F.3d at 164). Thi®laintiff can satisfy only if the facts
alleged and established demonstrate that the conduct he fears is not embraeestdiyttry
language at issue. Should the New York State courts finally determine that thaengneh
“unwarranted harassment” is fact akin to the conduct Plaintiff fears, then he would be entitled
to claim the exception, his name and address would not be publicly accesmsibfe would
therefore lack standing fressthis action. Thus, the state law iss{ie][is] logically preiminary
to the federal constitutional issu&Veiser v. Koch632 F. Supp. 1369, 1383 (S.D.N.Y. 1986).

Finally, with respect to the third condition, the statutory provision in question iside
to an interpretationthat would avoid the federal constitutional issue. The definition of
“unwarranted harassment” could be interpreted to encompdssiti@yingor upsetting” behavior
or social stigmai(e., shunning) that Plaintiff fears. Should the statute be interpireteet manner
Plaintiff would no longer have any constitutiostdim because, as discussegrg he would not
have an injury and would ndtave standing to maintain this action. Absent a plaintiff with
standing, this Court would heithout powerto decide the merits of the constitutional issue raised
herein. Simply put, the constitutional question before this Court would be eliminated if the
definition of the phrase d@mally determined by the New York State cougtscompasses the
conductPlaintiff identified Moreover, various constructions by the New YS8thktecourts could
alter this Court’s analysis dhe merits of the federal action with respecthe law’s “burden on
the [Second Amendment] rightNew York Sate Rifle & Pistol Ass’n, Incy. Cuomg 804 F.3d
242, 259 (2d. Cir. 2015)nternal quotation marks omitted)

The presentaseis typical of casesvarrantingPullman abstentiorin that it “concern[s]
the applicability of [a] challenged statute to a certain person or a definexd @dwonduct, whose

resolution in a particular manner would eliminate the constitutionak issu terminate the
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litigation.” Baggett v. Bullitt 377 US. 360, 37&/7 (1964). Under these circumstances, the
interests of comity and federalism favor a decision to await a state court intésprefsich may
well obviate the present action.

The Court recognizes Plaintiff's argument that abstention is inpppte because it is
being raised after litigating this case for more than three and a hal~y@&@eriod thaincluded
extensive motion practice and discovedowever, while he Court is mindful of the maxim
“justice delayed is justice denied,” the Coig mindful alsoof the plain, speedy, and effective
procedure for obtaining the needed final determination of state law from the NéwS¥de
courts.Plaintiff was free to seek the necessary determination from the New York State c
during the pendwcy of this action, buhe chosenot to avail himself of that readilgivailable
remedy.Moreover there is no danger of a statute of limitations expiring on the federal action, as
the Court is retaining jurisdictioaver this matter. The need for a defin#ivesolution of the
meaning of “unwarranted harassment” from the New York State courts outweigtesrc over
any delay, increased cost, or piecemeal litigatieee e.g, Coast Cities Truck Sales, Inc. v.
Navistar Int'l Transp. C9.912 F. Supp. 747, 78®.N.J. 1995) (“Although the abstention will
cause further delay in this matter, which already has been pending for three yeass paeiyh
will suffer irreparable harm. . . . Moreover, in view of the other considerationspemyienience
or delay isclearly outweighed by the need for an accurate construction of the statute before
adjudicating its constitutionality.”)n short, Plaintiff’'s concern that it is now too late for this Court
to abstain is simply not a barrier to the Court’s proper apmicatf thePullmandoctrine.

The Court therefore abstains from exercisitgyjurisdictionto construe the subject statute
but retains jurisdiction over any constitutional issue that resvadiar the New YorlState courts

have finally determined the specfic meaning of “unwarranted harassment” under 8§
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400.00(5)(h(iii). See Chun v. State ofelN York 807 F. Supp. 288, 2943 (S.D.N.Y. 1992).
Rather than dismiss this action as the NYSOAG has requétsted;ourt finds it must “stay its
hand” on the fedeftaconstitutional issue until the New Yoftate courtdinally determine the
meaning of the phrase used in thubject statute.

With respect to the NYSOAG’s motion to preclude the expert testimony and opinions of
Dr. English,wherea murt determines that considerationanf expert’s testimony in support of or
opposition to a motion for summary judgment is unnecessary to the determination of theysumma
judgment motiontself, it may deny the motion to preclude without prejudieeln re Scotts EZ
Seed Litig. No. 12CV-4727, 2017 WL 3396433, at *15 (S.D.N.Y. Aug. 8, 2017) (“[B]ecause
deciding plaintiffs’Daubertmotion . . . is not necessary for deciding the parties’ emost#ons for
summary judgment, plaintiffs’ motion to preclude the testimony of [the experts] isldeitimut
prejudice.”);Newell v. Ryobi Techs., IndNo. 13CV-8129, 2015 WL 4617184, at *1 (S.D.N.Y.
Aug. 3, 2015) (“Because it is not necessary to decide the motion to preclude [thiexqeer
to resolve the mtion for partial summary judgment, the Court denies that motion without
prejudice.”); Kendall v. MetreN. Commuter R.RNo. 12CV-6015, 2014 WL 1885528, at *4
(S.D.N.Y. May 12, 2014) (finding expert report unnecessary to resolution of summary judgment
mation and holdinghat“it is not necessary to reach tBaubertchallenge to [the] expert report

in resolving the present motion.’Because the Coudeniesthe dueling motions for summary

"The NYSOAGalsoasks tle Courtto dismiss this action undéne theory ofBurford abstention See
Burford v. Sun Oil C.319 U.S. 315 (1943). The Court usiconvinced thaBurford abstentionis an
appropriate basis for dismissal of this actionder theBurford abstention doctrine, deference is required
only to the adjudicative proceedings of state regulatory bad&s.Oteans Pub. Serv., Inc. v. Council of
City of New Orleans491 U.S. 350, 361 (1989). This “action does not relate to any administrative action
undertaken by the State of New York, much less an order or proceeding of a stat€’ &jatecifarm Mut.

Auto. Irs. Co. v. Schep®16 F. Supp. 2d 340, 346 (E.D.N.Y. 2008). Moreowsiile the NYSAOGargues

that the statute at issue is a part of New York State’s complex program to regulateraate gun safety

it has not provided the Court with any viable administrative protessagh which Plaintiff could assert

his challengeSeee.g, Allstate Ins. Co. v. Elzanat916 F. Supp. 2473, 298 (E.D.N.Y. 2013).
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judgment herein without prejudice on abstention grounds, it isagssary for the Court to rule
on the NYSOAG’s motion to preclude expert testimohgcordingly, that motion, toosidenied
without prejudice.

CONCLUSION

Based upon the foregointiye motions for summary judgment and to preclude the expert
testimony of Dr. English are DENIED without prejudice. The Court abstainsdedenmining the
meaning of the phrase “unwarranted harassment” under N.Y. Pend #80.00(5)(b)(iii), but
retainsjurisdiction over any constitutional issue that rersaihany, after the New YorkState
courts havdinally determinedhe specific meaning of that phraggonsequentlythis action is
stayed pending nal determination of the state law issue described herein. The Clerk of the Court
is respectfully directed to terminatee pending motiosequences &ocs. 98, 107and 115, and
administratively close this case, without prejudice to either party moyilejtbr motion to reopen
the case within thirty days of tfi@al conclusion of the state law proceedimgferred to hereif

SO ORDERED:

Dated: New York, New York
November30, 2020

PHILIP M. HALPERN
United States Districludge

8 See Zimmerman v. UBS Algo. 17CV-4503, 2018 WL 4054860, at *6 (S.D.N.Y. Aug. 24, 205@peal
dismissed789 F. App’x 914, 9186 (2d Cir. 2020) (“The district cotls administrative closure of the case
does not constitute a final decision: there is no jurisdictional significancé dodket entry marking [a]
case as ‘closed,” which we will assume was made for administrative or statistical convenience.”).
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