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Pro se PlaintifFrank Samuel DraytofiPlaintiff”) filed the instanAmendedComplaint
(“AmendedComplaint”),alleging claimgursuant to 42 U.S.C. § 1983jaanstNew York State
Trooper Investigator William Young, Jr. (“Young”), Monticello Police Deteciiehael Davis
(“Davis”™), Monticello Police OfficeiGeorge Mendez (“Mendez”), and Sullivan County Sheriff
Detective Sergeant Jason Gorr (“Gorr”) (collectively, f@wlants”). Am. Compl. (Dkt. No.
54).)! Plaintiff allegesfalse arrest and use of excessive faleémsduring said arrest in
violation of his constitutional rights under tReurthAmendmen (1d.)

Before the ©urt areDefendardg’ unopposed Motions @ Dismiss thdalse arrest claim
pursuant to Federal Rule of Civil Procedure 12(bj(§ReeNotices of Mot. To Dismiss (Dkt.
Nos. 63, 68, 7D) For the following reasons, Defendants’ Mosaregranted.

I. Background

A. Factual Background

The following facts are drawn fno Plaintiff s First Amended ComplaintAfn. Compl.),
and are taken as true for the purpose of resolving the instant Motion.

On January 7, 2016, Plaintiff was a passenger in a car that was the targelicd a
investigation. (Am. Compl. 1.) Undercover officers driving unmarked cars pursued the vehicle,

which “was evading these officers.Id() Plaintiff, believing the pursuers to be “threatening

1 The Complaint does not specify whether Defendants are sued in their official or
individual capacities To the extent Plaintiff seeks damages against Defendwthiir official
capacitieshis suit is barred by the Eleventh Amendme®ge Kentucky v. Graha#h73 U.S.
159, 169-70 (1985explaining that the Eleventh Amendment bars a damages actiostagain
State officials sued in their official capacity).

2 No Defendanhasmoved to dismiss Plaintiff excessive force claim

3 The Court will cite tahe hangvritten page numberPlaintiff included in hismended
Complaint.



strangers,” fled the vehicle when it came to a stégh) Upon realizing that the pursuers were
police officers, Plaintiff stopped and complied with the officers’ orders. Howeadwm the
police officers reached him, he was “immediately punched in [the] face” by Defdvidadez.
(Id.) The officers then handcuffed Plaintiff such that he was “immobilized,” anchDafes
Davis, Young, and Mendez repeatedly hit and kicked Plaintiff) ©efendant Gorr witnessed
the events but did not intervendd.]

After the“attack subsided, the officers asked Plaintiff, “Where are the guns?” and
sought information about the other passengers in the car who had fled when the car stopped.
When Plaintiff, not knowing the other passengers well, “couldn’t give a plausibleswesé to
the officers’ questions, Davis, Young, and Mendessumed “assault[ing]” Plaintiff, “eventually
breaking [his] nose and bruising [his] ribs[,] leaving scars on [his] face ancpentn
lacerations [on his] body.”Id. at 2-2.) Gorr again watched without intervening and threatened
to charge Plaintiff wh attempted murder if he “say[s] anything about the assaudt.’at(2.)

The victim of the robbery that led to the officers’ investigation was pretém acene,
and Plaintiff “was not identified” as the perpetrator of the robbery; nevershélesas arrested
and was ultimately convicted of Robbery in the Second Degree, Conspiracy in the Fourth
Degree, Resisting Arrest, and Criminal Possession of Stolen PropertyHiftthBegree. 1¢.)
Plaintiff maintains that his convictions were “constitutionally infirand an appeal is pending.
(1d.)

B. Procedural Background

Plaintiff filed theoriginal Complaint and request to proceed in forma pauperis (“IFP”) on
July 17, 2017 in this Court. (Dkt. No. 2; Dkt. No) Plaintiff was grantedFP status orAugust

16, 2017. (Dkt. No. 4.) On August 31, 2017, the Court issued an Order, pursyalgritin v.



Dinkins 121 F.3d 72 (2d Cir. 1997), requiring the New York State Attorney General, the Village
Attorney of the Village of Monticello, andeéhCounty Attorney of the County of Sullivan to
ascertain the identity of each named Defendant and the address whereagdiehserved.
(ValentinOrder (Dkt. No. 7).)On September 28, 2017, the Court issued an Order of Service
directing service on Defeadts. (Order of Service (Dkt. No. 14).) Gorr was served on
November 14, 2017, (Dkt. No. 21), Young was served on November 15, 2017, (Dkt. No. 24),
and Mendez and Davis were both served on November 22, 2017, (Dkt. Nos. 22, 23).

OnJanuary 2, 201&orrfiled a premotion letter indicatig the grounds on which he
planned tanove to dismisshe Gmplaint. (Letter from Dante D. De Leo, Esq., to Court (Jan. 2,
2018) (Dkt. No. 26).) On January 16, 2018, Yofilegl a premotion letter indicatinghe
grounds on which he would move to dismiss. (Letter flmphna FrankelEsq., to Court (Jan.
16, 2018) (Dkt. No. 28).) The same ddy Court set a briefing schedule in a memo
endorsement. (Dkt. No. 29.) On January 17, 2018, Davis and Mendez also filed a pre-motion
letter indicating the grounds on which they would move to dismiss. (Letter from AdRodd,
Esq., to Court (Jan. 17, 2018) (Dkt. No. 30).) The Court assigned Davis and Mendez the same
briefing schedule aSorr and Young in a memo endorsement. (Dkt. No. 32.)

Gorr filed a Motion To Dismiss on February 26, 2018, (Dkt. No. 34), and Young, Davis,
and Mendez filed Motion$o Dismiss on March 1, 2018, (Dkt. Nos. 39, 44). On March 13,
2018, Plainfif filed a motion to amend the Complajrattachinghis proposed Amended
Complaint. (Dkt. No. 51.) On March 26, 2018, the Court denied DefendaotsridTo
Dismisswithout prejudice and granted Plaintiff's Motion To Amend in a memo endorsement,

(Dkt. No. 53), and PlaintiffeAmended Complaint was docketed the same day, Compl).



OnApril 6, 2018, Gorr, Davis, and Mendez filpde-motion lettes indicating the
grounds on which they would move to dismiss the Amended Complaietter from Dante D.
De Leo, Esq., to CourApr. 6, 2018) (Dkt. No55); Letter from Adam L. Rodd, Esq., to Court
(Apr. 6, 2018) (Dkt. No. 57). OnApril 9, 2018, Young filed a praiotion letter indicating the
grounds on which he would move to dismiss. (Letter from Daphna Frankel, Esq., to Court (Apr.
9, 2018) (Dkt. No. 59).) Plaintiff did not file responses. The Court set a briefing schadalle
Defendants irmemo endorsemesnt (Dkt. Nos. 60, 61, 62.)

OnMay 16, 2018 Defendart filed the instant Motios and accompanying documents.
(Nots. of Mot. ToDismiss; Gorr's Mem. Of Law in Suppf®lot. To Dismiss (“Gorr Mem.”)
(Dkt. No. 64); Young’'s Mem. of Law in Supp. of Mot. To Dismiss (“Young Mem.”) (Dkt. No.
69); Davis and Mendez’s Mem. of Law in Supp. of Mot. To Dismiss (“Davis and Mendez
Mem.”) (Dkt. No. 72).) Plaintiff did not file opposition papers, and the Cayranted
Defendants’ requests that their Motions be considered fully briefed. (Dkt. Nos. 79, 82, 83.)

[l. Discussion

A. Standard of Review

The Supreme Court has held that although a complaint “does not need detailed factual
allegations” to survive motion to dismiss, “a plainti® obligation to provide the grounds of his
entitlementto relief requires more than labels and conclusions, &hraulaic recitation of the
elements of a cause of action will not dd&&ll Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)
(alteration andnternal quotation marks omittedndeed, Rule 8 of the Federal Rules of Civil
Procedure “demands more than an unadorned, the-defendant-unldvafutigdme accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (internal quotation marks omitted). “Nor does a

complaint suffice if it tenders naked assertions devoid of further fastir@ncement.’ld.



(alteraton and internal quotation marks omitted). Instead, a com@aiffactual allegations
must be enough to raise a right to relief above the speculative |&@webinbly 550 U.S. at 555.
Although “once a claim has been stated adequately, it may bertegpy showing any set of
facts consistent with the allegations in the complaidt,at 563, and a plaintiff must allege
“only enough facts to state a claim to relief that is plausible on its facet' 570, if a plaintiff
hasnot “nudged [his or h¢rclaimsacross the line from conceivable to plausible, the[] complaint
must be dismissedidl.; see also Igbal556 U.S. at 679 (“Determining whether a complaint
states a plausible claim for relief will . . . be a contpecific task that requires theviewing
court to draw on its judicial experience and common sense. But where the wed#é¢pfacts do
not permit the court to infer more than the mere possibility of misconduct, the aonhpis
alleged—but it has not ‘show[n]'—that the pleader is atled to relief.” (citation omitted)
(second alteration in original) (quoting Fed. R. Civ. P. 8(a)(®))at 678—79 (“Rule 8 marks a
notable and generous departure from the hgpbknical, codgleading regime of a prior era, but
it does not unlock the doors of discovery for a plaintiff armed with nothing more than
conclusions.”).

In considering DefendaritMotions To Dismiss, the Court is required‘axcept as true
all of the factual allegations contained in {igomplaint” Erickson v. Parduss51 U.S. 89, 94
(2007) (per curiam)see also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 2014) (same). And, the
Court must “draw([] all reasonable inferences in favor of the plaint®fahiel v. T & M Prot.
Res., InG.992 F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014) (ciHogh v. Christies Intl PLC,
699 F.3d 141, 145 (2d Cir. 2012)). Where, as here, a plaintiff proceeds five Gairt must

“construe[] [hiscomplaint] liberally and interpret[] [it] to raise the strongest argumentgitha

suggest].” Sykes v. Bank of An7.23 F.3d 399, 403 (2d Cir. 2013) (ewriam) (internal



guotation marks omitted). However, “the liberal treatment afforded to progsmtsidoes not
exempt a pro se party from compliance with relevant rules of proceduseibstantive law.”
Bell v. Jendell980 F. Supp. 2d 555, 559 (S.D.N.Y. 2013) (internal quotation marks omitted).

Generally, “[iln adjudicating a Rule 12(b)(6) motion, a district court must coitfine
consideration to facts stated on the face of the complaint, in documents appended to the
complaint or incorporated in the complaint by reference, and to matters of whidhljunditce
may be taken.”Leonard F. v. Isr. Disc. Bank of N,YLY99F.3d 99, 107 (2d Cir. 1999) (inteal
guotation marks omitted). However, when the complaint is drafted by a pro sefplkhatif
Court mayconsider “materials outside the complaint to the extent that they are consistent with
the allegations in the complain&lsaifullah v. Furco No. 12CV-2907, 2013 WL 3972514, at
*4 n.3 (S.D.N.Y. Aug. 2, 2013) (internal quotation marks omitted), includad@;uments that a
pro se litigant attaches to his opposition papekgli v. RheaNo. 09CV-4732, 2010 WL
5186839, at *4 n.6 (E.D.N.Y. Dec. 15, 201@alics omitted), statements by the plaintiff
“submitted in response to [a] defendanéquest for a preotion conference,Jones v. Fed.
Bureau of PrisonsNo. 11CV-4733, 2013 WL 5300721, at *2 (E.D.N.Y. Sept. 19, 2013), and
“documents either in [the] plaint[fis possession or of which [the] plaintiff[] had knowledge
and relied on in bringing suitChambers v. Time Warner, In@82 F.3d 147, 153 (2d Cir. 2002)
(internal quotation marks omitted).

B. Analysis

Defendarg’ Motions all arguehat thefalse arrest clainshould be dismissdaecause
Plaintiff's criminal convictions establish as a matiélaw that Defendantsad probable cause
to arrest him.(SeeGorr Mem. 4; Young Mem. 4—6; Davis and Mendez Mem. 5Béjendants

Gorr and Young further argueahPlaintiff'sfalse arrestlaim fails because they are entitled to



gualified immunity. (SeeGorr Mem. 4-5; Young Mem. 6-9.) The Court will address each
argument separately.

1. False Arrest

“[A] 8 1983 claim for false arrest derives from [the] Fourth Amendment right to remain
free from unreasonable seizures, which includes the right to remain free festnadnisent
probable cause.Jaegly v. Couch439 F.3d 149, 151 (2d Cir. 20068ge alsdScalpi v. Town of
EastFishkill, No. 14CV-2126, 2016 WL 858944, at *10 (S.D.N.Y. Feb. 29, 2016) (sarwe).

[8] 1983 claim for false arrest is substantially the same as a claim for falseuadestNew

York law.” Simpson v. City of New YQrk93 F.3d 259, 265 (2d Cir. 2015) (internal quotation
marks omitted).“To prevail, a plaintiff must prove four elements: (1) the defendant intended to
confine [the plaintiff], (2the plaintiff was cascious of the confinement, (3) the plaintiff did not
contest the confinement[,] and (4) the confinement was not otherwise privileQesiv's v.

County of Nassgl996 F. Supp. 2d 186, 203 (E.D.N.Y. 2014}jdmal quotation marks omitted).
Probable cause is a complete defense to an action for false arrest, whether thi laaight
under New York state law or under 8§ 19&3=e Simpsor793 F.3d at 265In generalprobable
cause exists where an arresting officer “has knowledge or reasonablyttbgtinformation of
facts and circumstances that are sufficient to wagerson of reasonable caution in the belief
that the person to be arrested has committed or is committing a cianériternal quotation
mariks omitted). Probable cause is measured based on “those facts available to the officer at the
time ofarrest and immediately befor¢’itd. (internal quotation marks omitted), and the
existence of probable cause must be determined based dat#iigy‘of the circumstancéssee
Calamia v.City of New York879 F.2d 1025, 1032 (2d Cir. 1989). A court assessing probable

cause must “examine the events leading up to the arrest, and then decide whethestahesé h



facts, viewed from the standpoint of an objectively reasonable police officer, amquabable
cause.”Maryland v. Pringle 540 U.S. 366, 371 (2003) (internal quotation marks omitted).

“[A] conviction for the offense which precipitated the arrest is definitive evidd@nce
probable cause.JeanlLaurent v. CorneliusNo. 15CV-2217, 2017 WL 933100, at *4
(S.D.N.Y. Mar. 8, 2017)see alsd’helan v. Sullivan541 F. App’x 21, 23 (2d Cir. 2013)

(“A false arrest claims defeated by . . . [P]laintiff's conviction for the offense for which he was
arrested.”)Cameron v. Fogarty806 F.2d 380, 387 (2d Cir. 1986) (“[A] conviction of the
plaintiff following the arrest is viewed as establishing the existence of probable’;a0kek v.
City of New YorkNo. 16€CV-7744, 2018 WL 4372671, at *4 (S.D.N.Y. Sept. 13, 2018) (“
conviction of the crime for which an individual is arrested bars recdoefglse arrest or
malicious prosecution (citing Cameron); Hudson v. County of Dutched$o. 12CV-5548,

2015 WL 7288657, at *11 (S.D.N.Y. Nov. 16, 2015) (collecting cas&s)e v. City of New

York No. 08CV-5022, 2010 WL 331678, at *2 (E.D.N.Y. Jan. 22, 2010) (“A valid prosecution
resulting in conviction is conclusive evidertbat probal# cause existed for an arregtiting
Cameron).

Plaintiffs AmendedComplaintacknowledgeshat he was convicted of several charges,
including Robbery in the Second DegreAam( Compl. 2.) Additionally, Defendant Gésr
Motion attache®laintiff’'s Certificate of Convictiortonfirming this fact (Gorr Decl. in Supp. of
Mot. To Dismisq“Gorr Decl.”) Ex. B (Dkt. No. 65), which the Court may take judicial notice
of “for the limited purpose of recognizing that the subject matter is [P]lastffminal
conviction for robbery,’Gibson v. City of New Yorko. 96€CV-4958, 1998 WL 960303, at *3
(E.D.N.Y. Dec. 9, 1998)judgment aff'd1l82 F.3d 899 (2d Cir. 1999 he AmendedComplaint

also states that when he was arrested, the Defendants were traveling witlhéng satictim



and that they wertllowing the vehicle Plaintifivasriding in pursuant to the investigation of
that robbery. Am. Compl. 1-2) Together, Plaintiff's allegationsaken as true on a Motion To
Dismiss,along with the judicially noticeable Certificate of Convictidemonstrate that he was
arrested pursuant to an investigation of a robbery, and that he was ultiroatebtexd of that
robbery. Plaintiff's conviction for the crime that led to his arrest therefore barddim for
false arrest at this timeSeeCameon, 806 F.2d at 3889 (affirming dismissal of false arrest
and other § 1983 claims where the plaintiff was “convicted of the offense for whichshe wa
arrested”)Koltun v. Berry 13-CV-1612, 2016 WL 6601558, at *4 (S.D.N.Y. Nov. 7,
2016),adopted byNo. 13-CV-1612, 2017 WL 476693 (S.D.N.Y. Feb. 3, 20appeal
dismissed(Apr. 24, 2017) ([The plaintiff] has been convicted and sentenced in the underlying
criminal case in state courtherefore, he cannot maintain a cause of action for false grrest.
Luckerson v. Hibber88-CV-5190, 1991 WL 115144, at *2 (S.D.N.Y. June 20, 198ff)], 952
F.2d 394 (2d Cir. 1991(pffirming grant of summary judgment dismissing false arrest claim
where the plaintiff was convicted of “at least one of the charges fich\ine] was arrested”).
Plaintiff assertsn his AmendedComplaint that he isurrentlyappealing his conviction,
and that he believes it was “constitutionally infirm” and will ultimately be overturii&oh.
Compl. 2.) While it is true thata conviction can only serve as definitive evidence of probable
cause for false arrest if the conviction survives apgeal Weyant v. Okst01 F.3d 845, 852 (2d
Cir. 1996), Plaintiff cannot maintain a 8 1983 action for false arrest unless andsuntil hi
conviction is infactoverturnedseelJeanrtLaurent 2017 WL 933100, at *5 (dismissing false
arrest and otheslaims while direct appeal of théamtiff’ s conviction was pending$ge also
Bristol v. Queens CountiNo. 09CV-5544, 2011 WL 6937468, at *8 (E.D.N.Y. Feb. 28, 2011)

(dismissing false arrest cause of actil@spite pending appeal of underlying convictions),

10



adopted by2012 WL 10484 (E.D.N.Y. Jan. 3, 2012)f [the] plaintiff's conviction is reversed
on appeal, he will then have a viable cause of action for false arrest under [8] 1983, and the
reversal, itself, will be admissible to refute justification for the arreSilison 1998 WL
960303, at *3 (declining to stay proceedings pentliegdaintiff’s appea of his conviction
because the ftgintiff can bring his claim if and when his criminal conviction is reversed on
appeal since the statute of limitations on a false arrest claim does not begin tbl ine gtaim
accrues upon reversad|”see also Tavarez v. Rertgl F.3d 109, 110 (2d Cir. 199%)gmissing
appeal of dismissal of § 1983 claifios false arrest, false imprisonmengdamalicious
prosecution where thdagintiff “ has not demonstrated that his conviction has been invalidated in
any manner}; Croft v. Greenhope Servs. for Women,,IhNo. 13CV-2996, 2013 WL 6642677,
at *6 (S.D.N.Y. Dec. 17, 2013%)Because [the plaintiff's] guilty plea is conclusive evidence of
probable cause for her arrest, before [the plaintiff] can pursue her § 1983 cléatsdarrest,
her convictionmust be vacated.”forres v. DennisNo. 10€V-0803, 2013 WL 2898142, at *2
(E.D.N.Y. June 13, 2013¥ismissing false arrest claim “without prejudsubdject to
reinstatement if [the[p]laintiff's conviction is overturné€dt Dockery v. Tucker73 F. Supp. 2d
224, 232 (E.D.N.Y. 1998) (dismissing false arrest and false imprisonment claimositwit
prejudice and noting that if the “plaintiff successfully challenges his coonithrough direct
appeal ohabeas corpugpetition, [he] will have an opportunity to replethgse claims{(citing
Tavarez 54 F.3d at 110)).

Defendants’ Motions To Dismiss Plaintiff§1983false arrest claimaretherefore

granted.

11



2. Qualified Immunity

Even if Plaintiff's false arrest claimvere not barredhe Defendants are entitléal
gualified immunityfor similar reasons“The doctrine of qualified immunity protects
government officials from liabilityor civil damages insofar as their conduct does not violate
clearly established statutory or constitutional rights of which a reasgmasien would have
known.” Pearson v. Callaharb55 U.S. 223, 231 (2009) (citations and internal quotation marks
omitted). Qualified immunity “gives government officials breathing room to makasanable
but mistaken judgment®y ‘protect[ing] all but the plainly incompetent or thagleo knowingly
violate the law.” City & County of San Francisco v. Sheeha85 S. Ct. 1765, 1774
(2015) (alteration in original) (quotingshcroft v. al-Kidgd563 U.S. 731 (2011))Because
gualified immunity is “an affirmative defense [that].reflects an immunity from suit rather
than a nere defense to liability[,] . .it is appropriate to decide the issue of qualified immunity,
when raised, at an early stage of the litigation, such as when deciding a prerantoeto
dismiss.” Betts v. Shearmamo. 12CV-3195, 2013 WL 311124, at *4 (S.D.N.Y. Jan. 24,
2013),aff'd, 751 F.3d 78 (2d Cir. 2014) (emphasis and internal quotation marks omitted).

In determining whether a right is clearly established, “th[e] inquiry turrtk@objective
legal reasonableness of the action, assessed in light of the legal rules tragargrestabshed
at the time it was taken.Pearson 555 U.S. at 244internal quotation marks omitted)ln the
Second Circuit, ‘a right is clearly established if (1) the law is definéd n@asonable clarity, (2)
the Supreme Court or the Second Circuit has recognized the right, and (3) a reasefesiolant
would have understood from the existing law that his conduct was unlaw@dtitibert v. City
of Rye 775 F. Supp. 2d 689, 702 (S.D.N.Y. 2011) (quotinga v. Picg 356 F.3d 481, 490 (2d

Cir. 2004)). “In the case of allegations to which probable cause is a complete defense, such

12



asfalsearrestor imprisonment, the Second Circuit has defined the standard of qualified
immunity as one of ‘arguable probaltause’” Betts 2013 WL 311124, at *4 (footnote
omitted) (quotingCerrone v. Brown246 F.3d 194, 202-03 (2d Cir. 2001)Arguable probable
cause exists when a reasonable police officer in the same circumstances and palssessing
knowledge as the officer in questioould have reasonably belies¢hat probable cause existed
in the light of well established law.Cerrone 246 F.3d at 202—-0@mphasis in original)
(internal quotation marks omitted)n other words, an officer is entitled to qualified immunity if
(1) “it was objectively reasonable for the officer to believe that probable existed,or (2)
“officers of reasonable competence could disagree on whether the probable ¢auae tes
met.” SeeGolino v. City of New Have®50 F.2d 864, 870 (2d Cir. 199%ge als®Betts 2013
WL 311124, at *4same).

Because Plaintiff was convicted of the offenses that led to his gqurelsgble cause for
the arrest is established as a matter of te, JearLaurent 2017 WL 933100, at *4, and
Defendants arthereforeentitled to qualified immunitpn thefalse arrest claipseeKennedy v.
City of New YorkNo. 12€V-4166, 2015 WL 6442237, at *12 (S.D.N.Y. Oct. 23, 2015) (finding
false arrest andther claims “independently subject to dismissal on the grounds of qualified
immunity” where Plaintiff'sconviction after arrest barrdwdim from bringing such claims¥ee
alsoMesa v. City of New YorNo. 09CV-10464, 2013 WL 31002, at *9-10 (S.D.N.Y. Jan. 3,
2013) (relying orCameronin finding arresting officers were entitled to qualified immunity for
false arrest and imprisonment claims where judge found the defendant guilty oftlysorde

conduct charge).

13



For the same reason that Plaintiff’s convictions definitively establish that Defendants
had probable cause to arrest him sufficient to dismiss his false arrest claim, those convictions are
sufficient to establish “arguable probable cause” entitling Defendants to qualified immunity.

II1. Conclusion

For the foregoing reasons, Defendants” Motions To Dismiss Plaintiff’s claim sounding in
false arrest are granted. Because this is the first adjudication of Plaintiff’s claim on the merits,
and because Plaintiff may be able to state a false arrest claim if his criminal convictions are
overturned on appeal, the dismissal is without prejudice. See Terry v. Inc. Vill. Of Patchogue,
826 F.3d 631, 633 (2d Cir. 2016) (explaining that “district judges should, as a general matter,
liberally permit pro se litigants to amend their pleadings” unless “amendment would be futile”).
However, because dismissal is based on Plaintiff’s underlying criminal convictions, Plaintiff is
advised to refrain from attempting to replead his false arrest claim until determination of his
criminal appeal. Any amended complaint will replace, not supplement, the complaint currently
before the Court. It therefore must contain a// of the claims and factual allegations Plaintiff
wishes the Court to consider. The Court will not consider factual allegations raised in
supplemental declarations, affidavits, or letters.

The Clerk of the Court is respectfully requested to terminate the pending motions, (Dkt.

Nos. 63, 68, and 70), and to mail a copy of this Opinion to Plaintiff.

SO ORDERED.
Dated: November ':} ,2018
White Plains, New York

HM. KA
UNITE STATES DISTRICTJ DGE
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