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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

DEWITT McGRIFF,
Plaintiff,
-against- 17-cv-7307 (NSR)
SUPERINTENDENT KEYSER; HEARING OPINION & ORDER

OFFICER POLIZZI; DIRECTOR OF SHU
VENNETOZZI, in their official and individual
capacities, and INVESTIGATOR STEPHEN
KEYSER,

Defendants.

NELSON S. ROMAN, United States District Judge

Plaintiff Dewitt McGriff (“Plaintiff” or “McGriff”), proceeding pro se, commenced the
instant action on September 22, 2017. (See Complaint, ECF No. 2; Amended Complaint (“AC”),
ECF No. 32.) In this action, Plaintiff alleges claims pursuant to 42 U.S.C. § 1983 sounding in the
First, Eighth, and Fourteenth Amendments to the United States Constitution against Defendants
Superintendent Keyser, Hearing Officer Polizzi, Director of SHU Venettozzi, and Investigator
Stephen Keyser (together, “Defendants™). Specifically, Plaintiff alleges that Defendants denied
him due process in relation to an administrative hearing, violated his First Amendment right to
petition the courts, violated his Fourteenth Amendment right to equal protection, and subjected
him to cruel and unusual punishment in violation of his Eighth Amendment rights.

Pursuant to Federal Rule of Civil Procedure 12(b)(1) and 12(b)(6), Defendants have moved
to dismiss the Amended Complaint. (See ECF No. 54.) For the following reasons, Defendants’

-...motion to dismiss is GRANTED in part and DENIED in part.
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BACKGROUND
I.  Factual Allegations

The following facts are derived from the Amended Complaint andalten adrue and

constructed in the light most favorablepim sePlaintiff for the purposes of this motion.
a. Misbehavior Report

Plaintiff is an inmate at the Sullivan Correctgfacility. (AC 13.) On October 17, 2(8,
Defendantinv. Keyser (“Inv. Keysel) wrote a misbehavior repothat alleged thathree
individuals—Plaintiff, another inmateamel Aramas {Inmate Aramay, andinmate Aramas
wife—conspired to bring drugs intbe facility. (Id. 8.) As a resultat approximately 10:05 a.m.
that same dayPlaintiff was placed in a Special Housing ce8KIU’). (Id. 19.)

While Plaintiff was in the SHUnv. Keyservisited him to question him about whether he
brought drugs into the prison asthted that theyhad plaintiff on a phone making moves to get
drugs in the prisdrnand “we got the drugs and the girl and we know you are behin@d. 1 10)
Though Plaintiff denied any knowledge of participaton in the drug smuggling, Plaintiff
nevertheless washarged two days later withsoliciting to smuggle contraband, abuse of
telephone privileges, visiting procedure violations and conspiririd.”{ 1+12.)

b. Administrative Hearing and Sentence

SubsequentlyPlaintiff participated in a Tier Il hearing befokearing Officer Polizzi
(“HO Polizzi). (Id. 115, 13) At the hearing)Jnv. Keyserfailed to produce the two pieces of
evidencethat hehadrelied uponin Plaintiff's misbehavior report.(ld. I 4.) First, while Inv.
Keysertestified that Plaintiff usettoded language” on the phone call to attempt to purchase and
smuggle drugdnv. Keyserdid not identify such language while a recording of the call was played

at the hearing (Id. 1115-16) Plaintiff insteadtestified thatthe voices heard on the recording



were not his (Id. § 17) This testimony went undisputed by baittv. KeyserandHO Polizzi.
(1d.)

Second,Inv. Keyserstated that a woman arrested in fanematter Inmate Aramas
wife, had implicated the Plaintifhowever, Inv. Keyseatid not supplyanysigned statements from
her, nor did heread the statements she allegedly made into the re¢mtd] 18.) Instead the
investigator whdhad arrestednmate Aramas wife testified thatinmate Aramas wife stated
that shedid not know Plaintiff andhat shehad not male any incriminating statements against
him. (d. ¥ 19) Additionally, Plaintiff s assistant at the hearing interviewed both Inmate Aramas
and his wifeand confirmed thathey deniedPlaintiff’'s involvementin the alleged event(ld.

20.)

During the hearingdothinv. KeyserandHO Polizziinitially indicatedthat there was no
confidential informant“(CI”) involved in the matter (Id. 1 2:22) This changed on or about
the thirtyfifth day of Plaintiff s Tier 11l hearing when HO Polizzi announcethatthere was a CI.

(Id. 1 24.) At no point didHO Polizzi indicatethathe or Inv. Keysehad interviewed the CI to
determinghereliability of the testimony.(Id. 1 25-26) HO Polizzi stated that: (1Iyv. Keyser
made him awaref the CI at the start of the hearing; (2) Defendant Keyser had testified during a
separateconfidential interview(3) Plaintiff would not be allowed to know the contents of‘ihe
camera testimony; and (4) Plaintiff would not be allowed to know the testimony of the CI or
submit questiongo the CI. (Id. § 24) The recorddoes not include any othevidence of a ClI

The witness interview noticid notmention theCl’'s alleged testimony ardid notlist the Cl as

a witnessvho wasrequested blaintiff and denied bydO Polizzi. (d. ] 27.)*

! Defendants suggest that Plaintiff has “confuse[d] the taking affidential testimony’ from the
Investigator [that] was taken at the hearing with the proposition thatfiential informant testified.”"(Defs. Mem.
at 7.) Nevertheless, the Court muake Plaintiff's allegation thadO Polizzi “announced that in fact there was a CI”
as true. (SeeAC 124)



Plaintiff was found guilty of the misbehavior charges and sentenced tefif@tgays of

keeplock confinement and loss of privilegekl. { 33.)
c. Plaintiff's SHU Placement

While the Tier lll proceedings were ongoinBlaintiff spent thirtyeight days in the SHU.
(Id. § 41) While in the SHU, Plaintiff was visited by Defendant Superintendent KéYSap.
Keyser') and informed hinabouthis concernsegarding the investigation, conditionstioé SHU,
and hisadministrativehearing. (Id. 1 4247) Sup.Keyser stated he would look into the
investigation and the conduct of hearir(td.  48.) Moreover, Plaintiff informed SugKeyser of
poor conditions irnthe SHU, including food that was contaminated with hair and construction
related debris, as well as disturbances caused by loud construction noises,lionmbies were
not provided any earpluggld. 11 49-53) As a result of the construction noises,iiti& could
not pray, review or prepare for his hearing, study, or sl¢lep 53) Lastly, Plaintiff informed
Sup.Keyser that he was concerned about his ability to defend himself at the heaange1)
HO Polizzi was not adhering to proper pedare; (2) Plaintiff was unaware of any reliable
evidence against him; and (3) Plaintiff could only receive law materials dfffaxer delivered
them, and Plaintiff felt misled regarding the existence of a(ldl.{ 54.) Despite his promises to
do so, Sup. Keyser did not follow wath Plaintiff regardinghis complaints. I¢. 1 56-58.)

d. Plaintiff 's Administrative Appeal

Plaintiff filed an administrativappeal and received affirmation of the dispositiorirom
Defendant Venettozzthe Director ofthe Special Housing Unit'SHU Dir. Venettozi”), who
wasresponsible for reviewing administrative appeals and correcting anyiondat(d. 1 34-
35.) There is no record o8HU Dir. Venettozzirequestingany documentsother thanthose

submitted by Plaintiffand there is no indication taHU Dir. Venettozzimeaningfullyreviewed



Plaintiff s appeal (Id. 11 36-39.) hstead SHU Dir. Venettozzimerely “rubber stampédthe

denialof the appeal (Id. T 39.)

In total, Plaintiff servedapproximatelyeighty-three days confined in the SHU and keeplock

even though he was only sentenced to forty-five dalgs.{ 69, Plaintiff spenthirty-eight days
in the SHU prior to the disposition of his misbehavior report appeal, wigshnot credited
towards thekeeplockpunishment period dbrty-five days (Id. 161.) During his confinement,
Plaintiff was prohibited from utilizing the law library, gatherg evidence, and layg the

foundation for appeal.ld. §67.)

Plaintiff' s alleged ceconspirator, Inmate Aramas, also filed an Articlepégition (Id.)
Instead of litigating the petitioms they hadh Plairtiff's caseDefendants concedele petition
andinmate Aramas misbehavior reporvasexpunged and his privileges restoréhil. 68—-69.)
HO Polizzi and Inv. Keysanformed Inmate Aramasf the Cl on the third day of his hearingd.
1M71)

[I.  Procedural History
Prior to the commencement of this suit, Plaintiff filed petition in state gauwduant to

N.Y. C.P.L.R. Article 78 to revie®HU Dir. Venettozzs determinatiorthatPlaintiff wasguilty

of the misbehavior charge®©n January 26, 2017, the New York State Appellate Division, Third

Department ruled in Plaintii§ favor. TheAppellate Divisionannulled the determination that

Plaintiff was guilty of smuggling and conspiring to introduce drugs into the t¢omactfacility



and orderedSHU Dir. Venettozzi to expunge all references to those charges from Plaintiff
institutional record.SeeMcGiriff v. Venettozzil46 A.D.3d 1269 (3rd Dep2017).

Specifically, theAppellate Divisionfound that theletermination regarding smuggling and
conspiring to introduce drugs into the facility wasot supported by substantial evidefice,
because:

The taperecorded conversation that was read into the record during the

hearing is replete with inaudible portions rendering it impossible to
ascertain if . . petitioner was a participant in the smuggling plan

[T]he investigator who authored the misbehavior report did not identify the
coded language allegedly used during the telephone conversation that led
him to believe thapetitioner was involved in such a plan. . . .
The confidential information considered by the Hearing Officer in
camera—which only calls the accuracy of the conversation read into the
record at the hearing into further dowbdoes not remedy these
deficiencies. Thus, the determination must be partially annulled.

McGriff, 146 A.D.3d at 1269-70.

LEGAL STANDARD

l. 12(b)(6)

To survive a 12(b)(6) motion to dismiss complaint must contain sufficient factual
matter, accepted as true, sbate a claim for relief that is plausible on its f&céshcroft v. Igbal
556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|\650 U.S. 554, 570 (2007)). Factual
allegations mustnudge[a plaintiff's] claim from conceivable to plausibleTwombly 550 U.S.
at 5/0. A claim is plausible when the plaintiff pleads facts which allow the courtaw dr
reasonable inference the defendant is liabgal, 556 U.S. at 678. To assess the sufficiency of
a complaint, the court fs10t required to credit conclusory alléigas or legatonclusiongouched

as factual allegatioris. Rothstein v. UBS AGr08 F.3d 82, 94 (2d Cir. 2013)While legal

conclusions may provide tliéramework ofa complaint” “threadbare recitals of the elements of



a cause of action, supported by mere conclusory statements, do not’suéflwa, 556 U.S. at
678-79.

Pro secomplaints are to be liberally construdgktelle v. Gamblet29 U.S. 97, 106 (1976).
They must be held to less stringent standards than complaints written by |aaryeéranly
dismissed when the plaintiff can prauso set of facts in support of his claim which would entitle
him to relief! Estelle 429 U.S at 106 (quotinGonley v. Gibson335 U.S. 41, 4546 (1957)).
This“is particularly so when thpro seplaintiff alleges thafhis] civil rights have been violated.”
Sealed Plaintiff v. Sealed Defendab87 F.3d 185, 191 (2d Cir. 2008pro secomplaints must
be interpreted as raising the strongest claims they sudpggsmust still state a plausible claim
for relief.” Hogan v. Fischer738 F.3d 509, 515 (2d Cir. 2013).

II. 42 U.S.C. §1983 Claims

Section 1983 provides, in relevant part, tHg€&]very person who, under color of any
statute, ordinance, regulation, custom, or usage, of any State . . . subjectgotachasubjected,
any citizen of the United States . . . to the deprivation of any rights, privilegeammities
secured by the Constitution and laws, shall be liable to the party irfjustiU.S.C. §1983.
Section 1983is not itself a source of substantive rights, but a method for vindicating feigéetal
elsewhere conferred by those parts of the United States Constitution aral &dtutes that it
describes. Baker v. McCollan443 U.S. 137, 144 n.3 (197%geCornejo v. Bell592 F.3d 121,
127 (2d Cir. 2010).To state a claim under § 1983, a plaintiff must alkege essential elements:
“(1) that the defendants deprived him of a rigleicured by the Constitution or lawstloé United

States; and (2) that they did sainder color of state law. Giordano v. City of New Yor74



F.3d 740, 750 (2d Cir. 2001yuotingAm. Mfrs. Mut. Ins. Co. v. Sullivab26 U.S. 40, 4960
(1999)).
DISCUSSION
|.  Due Process

Plaintiff contends tht he was not afforded proper process befi@aevas placed iSHU
and keeplock confinement violation of his Fourteenth Amendment due process rights.
Defendantsnaintainthat Plaintiff has failed to adequately state a claim for due process violations.
For the following reasons, this Cofirntds thatPlaintiff has sufficiently pleaded some, but not all,
of his due process claims.

The Fourteenth Amendment provides thastate shattdeprive any person of life, liberty,
or property, withoutlueprocesof law.” U.S. Const. amend. XIV. To state a
procedural du@rocesslaim, Plaintiff must show'(1) that Defendants deprived him of a
cognizable interest in life, liberty, property, (2) without affording him constitutionally sufficient
process. Proctor v. LeClaire846 F.3d 597, 608 (2d Cir. 2017) (internal quotation marks
omitted).

a. Liberty Interest

Regardingthe first prong, a prisoner liberty interest may be implicated by SHlJ
keeplock confinementohly if the discipline imposes [an] atypical and significant hardship on the
inmate in relation to the ordinary incidents of prison’lif®avis v. Barrett576 F.3d 129, 133 (2d
Cir. 2009) (quotingSandin v. Conner515 U.S. 472, 484 (1995) To determinewhether the
plaintiff endured arfatypical and significant hardshipcourts considefthe extent to which the
conditions of the disciplinary segregation differ from other routineopreonditions as well as

the duration of the segregated confinemébrvis,576 F.3d at 133Although the Second Circuit



has declined to establish brigite rules in this area, it has explicitly noted tH&HU
confinements of fewer than 101 days could constitute atypical and significant haifishgs
conditions were more severe than the normal SHU conditmrisi more fully developed record
showed that even relatively brief confinements under normal SHU conditions wemgt,in f
atypical” Palmer v. Richards364 F.3d 60, 65 (2d Cir. 2004).

Here, the confinement periods were relatively short: 38 days of SHU coefmeiuring
the disciplinaryhearing processand 45 days of keeplockonfinementthat wassubsequently
imposed as Plaintif§ sentenceAside from the duration of confinement, it#f alleges several

“harmful conditions encountered in SHU'unhygienic,” “dirty” food served with hair and
constructionrelated debris, as well &Borrendous concussivieooming’ sounds’resulting from
construction work (AC 11 49-53.) While the correction$officers, construction workers, and
civilians in the area were offered earplighe inmates were nof(ld. { 52.) As a result of the
loud disturlances Plaintiff could not pray, review or prepare for his hearing, study, or slédp. (
1 53.) Apart fromthe allegations regardingonditions inthe SHU,the Amended Complaint is
bereft of aly factsdescribing the conditions of the keeplock confinemétaintiff referencethe
“loss of [his] privileges (AC 1 33)and asser the “deprivation of liberty and amenity, and
physical torture and emotional injury due to the time . . . confined in . . -ltelép(AC at 14)
but nothing more.

The Second Circuit]i] n the absence of a detailed factual recfirds] affirmed dismissal
of due processlaims only in cases where the period of time spent in SHU was exceedingly
short—ess than [ ] 30 days . . . and there was no indication that the plaintiff endured Btiidual

conditions.” Palmer, 364 F.3dat 65—66. The two periods of confinemenn the instant case

exceed 30 daysach Furthermorepro sePlaintiff’'s complaints regarding food contamination



and “concussive” noisexuld plausibly be construed as an atypical and significant hard&hip.
the motion to dismiss stagend absent further development of the factual record, thidfisient

to allege an implicated liberty interest with respect to the SHU confinengert e.g.Sealey v.
Giltner, 116 F.3d 47, 52 (2d Cir.1997[\{V]e have indicated the desirability of faatding before
determining whether a prisoner has a liberty interest in remaining free fegnegated
confinement.) (citing cases) It does not apgar”beyond doubt that the plaintiff can prove no set
of facts in support of his claitregarding SHU confinementEstelle 429 U.S at 106 (quoting
Conley 335 U.Sat 45-4§.2

Even applying these liberal standards, however, the court finds Plaintiff ite tta
establish a liberty interest implicated by his keeplock confinemlatintiff has not alleged any
facts that could, even generously construed, rise to an atypicalgmificant deprivation.The
“loss” of unspecifiedprivileges and “deprivation of liberty and amenity, and physical torture
and emotional injuriyamount tanereconclusory statementsSee Colon v. Annu¢c@&44 F. Supp.
3d 612, 634 (S.D.N.Y. 2018) @inissingdue process claim whet@laintiff also does not allege
any facts suggesting that he was exposed to any conditions of confinement motegmatgbidal
keeplock; indeed, he cites only the loss of unspecified privileges.”

Accordingly, Plaintiffs due process claim is dismiss@thout prejudiceasto the keeplock
confinement. n light of Plaintiff s pro sestatus, Plaintiff is granted leave to amend his Amended
Complaint to allege facts regarding the conditions okbeplock confinementBecause Plaintiff
has properly pleaded a liberty interest with respect to the SHU confinemer@otine next

consides whether Plaintiff was afforded constitutionally sufficient process.

2 Defendants cite several cases in which confinements of a simiktivedl brief duration were found not
to implicate a liberty interestbut these cases were decided at the summary judgment stage, rather than on motions
to dismiss. $eeDefs. Mem. at 56; Defs. Reply Mem. at 2.)

10



b. Constitutionally Sufficient Process

“Once an inmate demonstrates a liberty interest in avoiding segregateeicant, he or
she must also show that assignment to such confinementreatcuithoutdueprocessof
law.” Hamilton v. Deputy Waremo. 15CV-4031 (KBF), 2016 WL 6068196, at *7 (S.D.N.Y.
Oct. 13, 2016). What process is due, however, depends on the type and purpose of segregation—
the procedural protections that must be afforded when the confinemertdstmplinary reasons
are distinct from those required when the confinement séagiministrativé purposes.ld.; see
alsoWheelerWhichard v. Roac68 Fed App'x 28, 30 (2d Cir. 2012) (summ. order) (outlining
the distinct proceduralueprocessstandards for disciplinary versus administrative segregation).
Plaintiff s confinement in the SHU, duringhich his Tier Il hearing was conductedas
administrative in natureSee, e.g.Proctor, 846 F.3dat 609 (' Ad[ministrative] Sedregation]is
appropriate when necessary.to. ‘complet[e]. . . an investigation into misconduct charges.
(quotingHewitt v. Helms459 U.S. 474476 (1983));El-Shabazz v. WangensteMo. 92 CIV.
7291 (LBS), 1995 WL 489686, at *5 (S.D.N.Y. Aug. 15, 1995) (placing plaintiff in administrative
segregation pending a hearing on misconduct chargesavasasonable response to concerns for
institutional order and securily see also/ N.Y.CR.R. § 270.3(describing tiers of disciplinary
hearings) 7 N.Y.C.R.R.8 301.4 (describing administrative segregation prior to Tier Il hearing
“resultfing] from a determination by the facility that the inmapgesence in general population

would pose a threat to the safety and security of the fagifity

3 Plaintiff argues that the misconduct investigation was completedeblefowas placed in the SHU, which
therefore renders his placement punitive in natu(@eeAC 164, 67). However, there is no indication that
Defendants intended to punish Plaintifither, it was reasonable for Defendants to isolate Plaintdf & was
implicated in a conspiracy to smuggle drugs into the correctioniéityfacSee, e.g.Taylor v. Comnr of New York
City Dept of Corr,, 317 F. App’x 80, 82 (2d Cir. 2009) (wheteere was no evidence demonstrating the defendants
intended to punish plaintiff, administrative segregation found “notsskee in relation to the purpose of maintaining
safety”).

11



“Administrative Segregation is not punitive, and thus is governed by less restrictive
procedural protections than those required uldelff.” Colon v. Annucgi344 F. Supp. 3d 612,
636-37 (S.D.N.Y. 2018). Assignment to administrative segregation requires ‘@dgne notice of
the charges against [the inmate] and an opportunity to present his views to the prisain offic
charged with deciding whether to transfer him to administrasiegregatiori. Taylor v.
Rodriguez238 F.3d 188, 192 (2d Cir. 2001) (internal quotation marks omitted) (quéavwit,

459 U.Sat476. Once the inmate has had the opportunity to present his Viprison officials
need only conductn informal, nonadversary evidentiary ravieof whether the confinement is
justified” Proctor, 846 F.3dat 609 (quotingHewitt, 459 U.S.at 476). ‘Their final
Ad[ministrative] Seg[regation] decision mawrn[] largely on purely subjective evaluations and
on predictions of future behavidr. Id. (quotingHewitt, 459 U.S. at 474) Nevertheless, the
Second Circuit has found that federal law requisgsne evidenceto support an administrative
custody designain that is“reliable” Taylor, 238 F.3dat 194 see also Pusepa v. Annuchio.
17-CV-1765 (RA), 2019 WL 690678, at *10 (S.D.N.Y. Feb. 19, 2019) (requitsome reliable
evidencé to support administrative segregation and obser¥[ijg the context of assessing
confidential informant testimonyTaylor held that an'independent credibility assessmierst
required to ensure the evidence is relidble.

The Amended Complaint statdgat“On October 17, 2015, defendant Inv. Keyser wrote

a misbehavior report alleging that McGriff, Inmate Aramas and inmate Arawitess had

Additionally, Plaintiff contendshat “Once a report is filed, and an inieés confined due to that report, the
confinement time must count toward any disposition of guilt and théieasthat may be imposédAC 165). The
Court has not found any support for that proposititidew York law does not require pteearing adrmistrative
time served to be credited to a disciplinary senteridewlin v Selsky91 CIV. 2716 (JFK), 1992 WL 196782, at *3
(SDNY Aug. 5, 1992)see alsdMastropietro v. New York State Depf Corr,, 52 A.D.3d 1125, 1126, 862 N.Y.S.2d
131, 132 8d Dept 2008) ({T]here is no authority for petitiorisrassertion that he should have received credit toward
his administrative penalty for time spent in confinement before thigngen (citations omitted)7 N.Y.C.R.R. 8251-
5.1(a)(addressing timeliness b&aring following an inmate’s initial confinement)

12



conspired to introduce drugs into the Sullivan Correctional Fatilagd that*McGriff was
removed from genergdopulation and placed in a Special Housing cell (SHU) at approximately
10:05am.” SeeAC 119-10). Plaintiff acknowledges thatwo days after being placed in the
SHU, he received avritten copy of the misbehavior repdttatoutlined the charged agatrigm.
(Seeid. 1 12). Plaintiff also describes being given the opportunity to present his vieims.to
Keyser who authored the misbehavior repoirSeeid. 1 10-11). Thus, it appears Plaintiff
receivednotice of the charges against him andogportunity to present his views to the prison
official charged with deciding whether to transfer him to administrative sagwagn satisfaction
of the first ofTaylor s minimum requirements

The events that transpired during théer Il hearingthat llowed, howevergcall into
guestion whether InKeysets preliminaryevidentiary review was based ‘tsome evidencethat
was"“reliable’ Plaintiff asserts thd{n] one of the evidence claimed to existlhy. Keyserwas
ever produced at the hearingthe voices heard on the phone recording were not Mc§rifb
witness or ceconspirator pointed to his involveménand “at no time did the HO [Polizzi] state
that Inv. Keyser had determined the reliability of the [confidential infornfar{dIC 1123, 26,
28-29. For this reason, the Court declines to dismiss Pldisitiftie process claim at thearly

stage*

4 Plaintiff raises collateral estoppel and res judicata claims based Neth¥ork State Appellate Division,
Third Departmeris Article 78 ruling issued in 2017See McGiriff v. VenettozZi46 A.D.3d 1269 (3rd Dép2017).
As discussedsuprg the Appellate Divisionfound that thedetermination regarding smuggling and conspiring to
introduce drugs into the facility was “not supported by substantial meeédeMcGriff, 146 A.D.3d at 12690.

Collateral estoppel, or issue preclusion, bars thigtigation of issues that were “clearly raised in a prior
action or proceeding and decided against that parfyvhether or not the tribunals or causes of action are the same.”
Town of Ramopo, New iov. Town of ClarkstowrNo. 16 Civ. 2004 (NSR), 2017 WL 782500, at * 6 (S.D.N.Y. Feb.
27, 2017) QuotingLeather v. Eyck180 F.3d 420, 425 (2d Cir. 1999 ollateral Estoppel under New York law is
applicable upon a showing of two factors: “First, ithentical issue necessarily must have been decided in the prior
action and be decisive of the present action, and second, the party to be preclmdeditigating the issue must

13



c. Claims AgainstParticular Defendants

Defendants nonetheless contend that even if Plaintiff has stated viable
constitutionaklaims, those claims must be dismissed on the grounds of lack of personal
involvement and/othe defense ajualified immunity.
Personal Involvement Requirement

“[A] defendant in a § 1983 action may not be held liable for damages for constitutional
violations merely because he held a high position of authofglatk v. Coughlin76 F.3d 72, 74
(2d Cir. 1996);see also Grullon v. City of New Hayef20 F.3d 133, 1389 (2d Cir. 2013).
Instead, “a plaintiff must establish a given defendant’s personal involvemehe iolgimed

violation in order to hold that defendant liable in his individual capacikydrren v. Pataki823

have had a full and fair opportunity to contest the prior determinatidgaufman v. Eli Lilly & Co, 65 N.Y.2d 449,
455 (N.Y. 1985).

In the instant case, Defendants are correct that the litigation regardingitie 28 proceeding determined
only the narrow issue of whether there was “substantial evidence” torsiigpdisciplinary sentence, and did not
decide whether Plaintiff's rights under federal law were violatddGriff, 146 A.D.3d at 126970. Consequently,
this Court is not prepared to find that the identical issue was necgsi&aitied by the New YorKppellate Division
SeeKaufman 65 N.Y.2d at 455Colon v. Coughlin58 F.3d 865, 871 (2d Cir. 1995) (applying the requirements of
issue preclusion strictly)

Plaintiff’'s invocation of res judicata principles fails as well. Under thigdith and credit dctrine, federal
courts must accord final judgments of state courts the same preclusivdhedfestich judgments would have in the
state courts.See28 U.S.C. § 1738Under New York law, “once a claim is brought to a final conclusion, aéiroth
claims arising out of the same transaction or series of transactions @& kaen if based upon different theories.”
O’Brien v. City of Syracus®&4 N.Y.2d 353357(N.Y. 1981). Successive litigation based on the same or connected
transactions is barred “if (i) there is a judgment on the merits render@adoyrt of competent jurisdiction, and (ii)
the party against whom the doctrine is invoked was a party to the ysexion.” Matter of People v. Allied Card
Sys., InG.11 N.Y.3d 105122(N.Y. 2008). Even in a § 1983 case, preclusive effect is given to-statd judgments
as to both issues that were “actually litigated” and issues that “couldbleaveraised but we not actually raised.”
Migra v. Warren City Sch. Dist. Bd. of Edu465 U.S. 75, 8483 (1984)

The present suandPlaintiff' s Article 78 proceeding obviously concern the same transactions. Defendant
HO Polizzi, Inv. Keyserand Sup. Keyser, howewavere not party to the Article 78 proceedirgand Defendant
Venettozzi was only named in his official capacity (whereas in the inst@e, he is also nhamed in his individual
capacity). Therefore, the current claims cannot be barred by res judtmt@raham v. Select Portfolio Servicing,
Inc., 156 F. Supp. 3d 491, 509 (S.D.N.Y. 2016) (party asserting res judinatsihowijnter alia, that “the previous
action involved the parties or those in privity with them.”) (quoErige v. Freeman266 F. 3d78, 91 (2d Cir. 200))

14



F.3d 125, 136 (2d Cir.) (emphasis added) (internal quotation marks onuéedjienied sub nom.
Brooks v. Pataki1l37 S. Ct. 380 (2016). As the Second Circuit has explained, the personal
involvement of a supervisory defendant may be shown by evidence that:

(1) the defendant participated dirgath the alleged constitutional violation, (2) the

defendant, after being informed of the violation through a report or appeal, failed

to remedy the wrong, (3) the defendant created a policy or custom under which

unconstitutional practices occurred, or allowed the continuance of such a policy or

custom, (4) the defendant was grossly negligent in supervising subordinates who
committed the wrongful acts, or (5) the defendant exhibited deliberate inddére

to the rights of inmates by failing to act on information indicating that

unconstitutional acts were occurring.

Colon v. Coughlin58 F.3d 865, 873 (2d Cir. 1995).

Courts in this Circuit, however, are “divided as to whether the five categories ardounc
in Colonmay still be used as the bases for liability under 8§ 1983” following the Supreme Court’s
decision inAshcroft v. Igbgl556 U.S. 662 (2009)Allah v. Annuct No. 16CV-1841 (KMK),

2017 WL 3972517 at *6 (S.D.N.Y. Sept. 07, 2017). The Second Circuit has not squarely addressed
how Igbal, which “may have heightened the requirements for showing a supervisor’s personal
involvement with respect to certain congitnal violations,” affects the standardsGolon for
establishing liability. Allah, 2017 WL 3972517 at *6 (internal quotation marks and citations
omitted);see also Reynolds v. BarrgdB5 F.3d 193, 205 n.14 (2d Cir. 2013yal has, of course,
engemlered conflict within our Circuit about the continuing vitality of the superyibability test

set forth inColon v. Coughliri). Overall, however, “[tlhe majority of the district courts . . . have
held that, absent any contrary directive for the Seéircuit, all fiveColonfactors survive where

the constitutional violation at issue does not require a showing of discrimimateny.” Allah,

2017 WL 3972517 at *6 (quotingl-Hanafi v. United StatedNo, 13CV-2072, 2015 WL 72804,
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at *13 (S.D.N.Y. Jan. 6, 2015)gollecting cases)This Court has already expressed its agreement
with that proposition, and will apply it with equal force hére.

Because Plaintiff's procedural due process ctaido not require a showing of
discriminatory intent, the Court will apply all fiv@olonfactors. See Marom v. City of New York
No. 15CV-201 (PKC), 2016 WL 916424, at *15 (S.D.N.Y. Mar. 7, 20p@)tially reconsidered
on separate groungNo. 15CV-2017 (PKC), 2016 WL 5900217 (S.D.N.Y. July 29, 2016)
(recognizing that, in areas outside of discriminatitgial only requires that a supervisor’s
action—whether direct or through ‘his or her superintendent responsibiiiesist itself viola¢
the terms of the constitutional provision at issue.”).
Qualified Immunity

The doctrine of qualified immunity gives officials ‘breathing room to maesonable but
mistaken judgments about open legal questiongiglar v. Abbasi 137 S. Ct. 1843, 1862017)
(quoting Ashcroft v. alKidd, 563 U.S. 731, 743 (2011)). As such, “qualified immunity shields
both state and federal officials from suit unless [1] the official violateatatsty or constitutional
right that [2] was clearly established at thediof the challenged conductTerebesi v. Torreso
764 F.3d 217, 230 (2d Cir. 2014) (internal quotation marks omitted). To determine whether a right
was clearly established, the Court looks(fD: whether the right was defined witteasonable
specifiaty”; (2) whether the Supreme Court and the applicable circuit court support the existence
of the right; and (3) whether under existing law a reasonable defendant would have understood
thatthe conduct wasnlawful. SeeGonzalez . City of Schenectady28 F.3d149, 161(2d Cir.

2013). “In this Circuit, a defendant may [raise qualified immunity in agmewer motion to

5> See Booker v. GriffilNo. 16CV-00072 (NSR), 2018 WL 1614346, at *11 (S.D.N.Y. Mar. 31, 2018);
Marshall v. AnnuciNo. 16CV-8622 (NSR), 2018 WL 1449522, at *9 (S.D.N.Y. Mar. 22, 2008jtteo v. Perez
No. 16CV-1837(NSR), 2017 WL 4217142, at *5 (S.D.N.Y. Sept. 19, 2017).
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dismiss], but the defense is held to a higher standard than if it were assertecdbtiorafar
summary judgment.”Sledge v. BernsteiiNo. 11 CV. 7450(PKC)(HBP), 2012 WL 4761582, at
*4 (S.D.N.Y. Aug. 2, 2012)see also McKenna v. Wrigh286 F.3d 432, 436 (2d Cir. 2004) (a
defense of qualified immunity in a motion to dismiss can only be sustained iffpleaminot state
any facts that wuld prevent the application of qualified immunity).

The Court considers the personal involvement and qualified immunity defensashof
Defendant in turn.

I.  SHU Director Venettozzi

Although SHU Dir. Venettozzi occupies a supervisory role as Director of the Special
Housing Unit, he did not have any personal involvement in the Tier Il hearing itselfefaiteegr
the Court must consider whether any of the o@amonfactors are met, such tHatbility for SHU
Dir. Venettozzi in his individual capacitpay be established

Here, Plaintiff sufficiently alleges the personal involvement of SHU Dineéitezzi under
the seconolonfactor {.e., “the defendant, after being informed of the violation throagkport
or appeal, failed to remedy the wrongQolon, 58 F.3d at 873Plaintiff alleges that he submitted
an administrative appeal 8HU Dir. Venettozzi, and that Plaintiff asserted various “violations of
statutory and constitutional rights” in thappeal [d. 11 34, 39.) As the Director of Special
Housing, SHU Dir. Venettozzi ostensibly had the ability to remedy theimggaong Plaintiff
complained cof-his placement in administrative segregation and keeplock confinement without
due process of law Yet, Plaintiff contends that despite being made aware of the alleged due

process violations, SHU Dir. Venettozzi affirmed his placement in sagoeg Thus, SHU Dir.
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Venettozzi's actions fall squarely within the second categoGotdn, rendering hinsufficiently
involved in the alleged violationsSee58 F.3d at 878.

Having found that the Complaint sufficiently alleges SHU Dir. Venettezgérsonal
involvement in the deprivation of Plaintiff’'s constitutional rights, the Court must nowdssns
whether SHU Dir. Venettozzi is nonetheless immune from liabilie Court finds that he is.

On this procedural due process issue, some uncertainty within this Circlatlaweaserves
in SHU Dir. Venettozzi’'s favor.Because “courts in this circuit disagree over whether the failure
to remedy a wrong after being informed of a constitutional violation througpat or appeal
remains sufficient to establish a supervisor’s personal involvement in a comséikwiolation,”
Richardson v. WilliamsNo. 15CV-4117 (VB), 2016 WL 5818608, at *3 (S.D.N.Y. Oct. 5,
2016)/ a reasonable official in SHU Dir. Venettozzi’s position could have been unaware that
denying Plaintiff's appeal would be unlawfurhus, although SHU Dir. Venettozzi may have “had
the authority to review the events at the hearing and dismiss in whole or in part,rca ase
hearing, for wrongful acts” (AC § J@he legal implications dfis personal involvementewenot
“clearly established.” Accordingly, SHU Dir. Venettozzi is immune from suit in his individual
capacity as to the due process claiarsgl such claims are dismissefee Richardsqr2016 WL
5818608, at *3 (granting qualified immunity to a defendant who affirmed the result afoe pri
disciplinary proceeding because at the time of the appeal, it would nosakigelse clear to a

reasonable government official that his conduct was unlawful in the situation cedf:ont

6 Courts within this Circuit are split as to “whether an appeal officer meaheld liable for failing to reverse
the outcome of an allegedly unconstitutional disciplinaryihgdr Colon v. Annuc¢i344 F. Supp. 3d 612, 630
(S.D.N.Y. 2018) (citing_-ebron v. MrzyglodNo. 14CV-10290 (KMK), 2017 WL 365493, at *9 (S.D.N.Y. Jan. 24,
2017); see alsdrtiz v. RussoNo. 13 CIV. 5317 ER, 2015 WL 1427247, at *13 (S.D.N.Y. Mar. 27, 2015) (collecting
cases) This Court has alreadgxpressed agreement with cases holdingaltstfendantnay besufficiently involved
where, after being informed of an ongoing constitutional violation througpat of appeal, he or she fails to remedy
thewrong. SeeBooker v Griffin, No. 16CV-00072 (NSR), 2018 WL 1614346, at *11 (S.D.N.Y. Mar. 31, 2018)

7 See supraote6.
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ii.  Superintendent Keyser

With respect to Sup. KeysePlaintiff makes several attempts to hien to the alleged
procedural due process violationblis individual involvement, howeveis attenuated at best.
Sup. Keyser did not participate in the Tier Ill hearing or the administrative lappgelke SHU
Dir. Venettozzi, Sup. Keyser did not have the power to review or modify, if needed, the oésul
the Tier Il hearing.Thus, the first and secof@blonfactors are not applicable to hirBee Colon
58 F.3d at 873. Plaintiff alleges that Sup. Keyser “failed to instruct, supervise, control and
discipline on a continuing basis HO Pol[i]zzi.” (A7 7). However, this does not satisfy any of
the remainingColonfactors: Plaintiff has not alleged facts that would rise to the level ofiplgus
showing Sup. Keyser’s support of any “policy or custom under which unconstitutional ggactic
occurred,” “gross[] negligen[ce] in supervising subordinates,” or “delibéndiéerence” with
regard to the alleged due process violatioBge Colon58 F.3d at 873Black 76 F.3d at 74.
Therefore, Plaintiff has failed to allege Sup. Keyser’'s personal involveiméhé alleged due
process violations, and the such claims are dismissed as to Sup. Keyser. Fasdhistne Court
need not address Sup. Keyser’s qualified immunity deferBktatiff's due process claims.

iii.  Hearing Officer Polizzi and Inv. Keyser

HO Polizzi, by contrast, directly oversaw the Tier lll hearing, and tbexdfis personal
involvement is plainly establishedSimilarly, Inv. Keyserauthored the misconduct report and
participated in the Tier Ill hearing, thus, his personal involvement is alsn cheato their
qgualified immunity defense, the questipresented isvhether thee two defendants violated
Plaintiff's due procesrights that were “clearly establishedl’erebesi 764 F.3d at 230t is—
and was at the time of the alleged conduekll established that . . . denial of due process in

Ad[ministrative] Seg[regation] proceedings . . . violates the Constituti®asem, 2019 WL
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690678, at *1(citing Hewitt, 459 U.S. at 476(rejecting qualified immunity defense to claim of
denial of due process in administrative segregation proceediigedrdingly, the Court will not
find HO Polizzi andnv. Keyserimmune from suit at this early stage of litigatfon.

II.  Eighth Amendment Cruel and Unusual Punishment

Next, Plaintiff alleges that he was subjected to cruel and unusual punishment in violation
of the Eighth AmendmentSeeAC 11 1, 4953, 73, 76, 78. His complaint, liberally construed,
raises two qualms with his conditions of confinement: (1) food contaminated with hair and
“dust/plasteilike coatings” from the construction work; and (2) the “booming” construction
noises, for which inmates were not provided earplulgs.f{| 49-53.)

For a prisoner to prevail on a claim asserting that he was subjected tonctusiwsual
punishment, he must prove both “an objective elemémat the prison officials’ transgression
was ‘sufficiently serious—and a subjective elementhat the officials acted, or failed to act, with
a ‘sufficiently culpable state of mindj.e., with ‘deliberate indifference to inmate health or
safety.” Phelps v. Kapnolgs308 F.3d 180, 185 (2d Cir. 2002) (quotirgmer v. Brennan511
U.S. 825, 834 (1994)).To meet the objective element, Plaintiff must show thatconditions
“pose[d] an unreasonable risk of serious damage to his healthlker v. Schult717 F.3d 119,

125 (2d Cir. 2013).To meet the subjective element, Plaintiff must “show that the defendant acted
with ‘more than mere negligence.ld. at 125 (quoting-armer, 511 U.S. at 835).

Beginning with the objective element, the Court finds that Plaintiff's allegatigasdiag

“dirty” food are not“sufficiently serious . . . to reach constitutional dimensibf&mano v.

Howarth 998 F.2d 101, 105 (2d Cir. 1993) (internal quotation marks omitt@the Eighth

8 The qualified immunity defense is “typically addressed at the summagynjent stage,” because it
“usually depends on the facts of the case, . . . making dismissal at the padmgmappropriate.Woods v.
Goord No. 0:CV-3255, 2002 WL 731691, at *10 (S.D.N.Y. Apr. 23, 2002) (citiigg v. Simpsonl89 F.3d 284,
289 (2d Cir. 1999)).
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Amendment does require that prisoners be served “nutritionally adequate fosgtiegtired and
served under conditions which do not present an immediate danger to the health and well being of
the inmates who consume itRobles v. Coughlin725 F.2d 12, 15 (2d Cir. 1983) (quotiRgmos

v. Lamm 639 F.2d 559, 571 (10th Cir. 1980Blaintiff's Amended Complaint, however, does not
allege that the food he was served was nutritionally inadequate or posed any threheédiltinis
While certainly unpleasant, the food described does not give rise to a constitutionarni@ae,
e.g.,McFadden v. SolfardNo. 95 CIV. 1148 (LBS), 1998 WL 199923, at *13 (S.D.N.Y. Apr. 23,
1998) (“One or two instances of finding a hair in one’s food is not only not a punitive and
unconstitutional violation of rights but a frequent occurrence, even femicarcerated diners in
better restaurants.”stkins v. Cty. of Orange&72 F. Supp. 2d 377, 405 (S.D.N.Y. 20G@8jd on

other grounds sub nom. Bellotto v. Cty. of Oraritf8 F. App’x 232 (2d Cir. 2007) (food served
on a napkin or paper towel not deemed unconstitutionally unsanithry)iilley v. Kirkpatrick

801 F.3d 51, 69 (2d Cir. 20LHinding pro seplaintiff adequately pleaded an Eighth Amendment
claim by alleging that his restricted diet of stale bread and rotten cabbagainusually
unhealthy).

The “concussive” noises, on the other hand, for which earplugs were provided to others in
the facility, could plausibly rise to the level of noise that “constitutes a threaating and mental
health.” See Rhem v. Malco)871 F. Supp. 59407-08, 628 (S.D.N.Y.supplemented377 F.
Supp. 995 (S.D.N.Y. 1974aff'd and remanded507 F.2d 333 (2d Cir. 1974)ir(ding Eighth
Amendmentvasviolated where volume of noise wastblerablé); see alsdMarhone v. Cassgl
No. 16CV-4733 (NSR), 2018 WL 4189518, at *9 (S.D.N.Y. Aug. 31, 20aBpeal dismissed
No. 182972, 2019 WL 5078231 (2d Cir. Apr. 2, 2019) (Eighth Amendment claim sufficiently

pleadedvherePlaintiff faced“constant clacking” sounds ariguffered fromsleep deprivations”
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as a result) Plaintiff alleges he could not pray, review or prepare for his hearing, studyepr sle
as a result of the booming sound&C { 53.) At the point at which other officers in the area were
provided ear protection, the exposure to loud noises could have reached a severigriefg| h
to Plaintiff's hearing and mentalellbeing See Arce v. MileNo. 85 CIV. 5810 (SWK), 1991
WL 123952, at *10 (S.D.N.Y. June 28, 1991)D¢liberate exposure to excessive and
injurious noisehas long been a ground for claimscafielandunusual punishmefi}.(collecting
cases)see also Walker717 F.3dat 126 (“[S]leep is critical to human existence, and conditions
that prevent sleep have been held to violate the Eighth Amendment.”)cliogilecases).
Therefore, on this first element, the Court finds that the alleged conditionsw¥iceently serious
under the objective prong to plead a constitutional deprivation.

Turning to the second element, “traditionally referred to . . . as the subjective’@odg,
better described as thméns regrong” or “mental element prongYarnell v. Pineirq 849 F.3d
17, 32 (2d Cir. 2017)Rlaintiff has adequately alleged that Defendant acted with a sufficiently
culpable state of mindTo establish liability in cases involving inhumane prison conditions, the
Supreme Court requires that a prison official’s “state of mind is one of ‘debbacditference’ to
inmate health or safety.Farmer v. Brennan511 U.S. 825, 834 (19943ee alsdHemmings v.
Gorczyk 134 F.3d 104, 108 (2d Cir. 1998)\n official acts with “deliberate indifference” when
he “knows of and disregards an excessive risk to inmate health or safetyidiaérafist both be
aware of facts from which the inference cobl drawn that a substantial risk of serious harm
exists, and he must also draw the inferendeatmer, 511 U.S. at 837As the Court stated, “an
official’s failure to alleviate a significant risk that he should have peedebut did not, while no
causefor commendation, cannot under our cases be condemned as the infliction of punishment.”

Id. at 838. In other words, “a prisoner must demonstrate more than ‘an inadvertent failure to
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provide adequate medical care’ by prison officials to successfullylisbt&ighth Amendment
liability.” Smith v. Carpente316 F.3d 178, 184 (2d Cir. 2003).

Liberally construed, Plaintiff's Amended Complaint adequately allegedSup. Keyser
knew of and disregarded the excessive risks to Plaintiff's health and. sBf&itiff alleges that
he “made Sup. Keyser aware of specific problems he was encountering awpcerni the
conditions he faced while confined in SHU(AC 1 43, 4953.) In response, Sup. Keyser
instructed Plaintiff to write down his concerns regarding the conditions in SHU, an8upa
Keyser would “personally look into the mattergltl. { 55.) As instructed, Plaintiff sent letters to
Sup. Keyser as well as follewp inquiries, yet, Plaintiff alleges that Sup. Keyser instead
“ignor[ed] McGriff through correspondence and any subsequent rounds in SHU” and acted with
“knowing, reckless, and deliberate disregar@d’ 1 56-58, 78.) The Court assumes, at this stage
in the litigation, that Sup. Keyser was on notice of possible risks to Plaihgfiish and wellbeing
upon receiving the oral and written grievances from Plaintiibreover, Plaintiff has specifically
alleged that Sup. Keyser personally disregarded any such risks to Plgingjfforing Plaintiff's
written and inperson pleas for asstance. Therefore, Plaintiff has sufficiently pleaded the
subjective element of this clainegardingSup. Keyser.See Walker717 F.3d at 12980, Arce,
1991 WL 123952, at *10 (allegation that prison authorities supplied ear plugs to guards and
workersbut not to inmates satisfies the “deliberate indifference” standard).

Because the Court has also found that the alleged conditions were sufficiemtls seri
under the objective prong as to establish a constitutional deprivation, the Courtsdectiississ
Plaintiff's Eighth Amendment claim as to Sup. KeysBut, because Plaintiff does not allege that
Defendants SHU Dir. Venettozzi, HO Polizzi, or Inv. Keyser were at atewf the conditions

that Plaintiff allegedly faced in the SHU, Plaintiff's Eighth Amendment clairesd&smissed
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without prejudiceas to those defendantSed~armer, 511 U.S. at 837 (requiring official to “know

of . . . an excessive risk to inmate health or safe®yge 1991 WL 123952, at *10 (dismissing
Eighth Amendment claimegarding injurious construction noise against several defendants who
were not aware of conditions)lo the extent that Plaintiff can provide more factual allegations
relating to SHU Dir. Venettozzi, HO Polizzi, or Inv. Keyser’s culpableesthimindwith respect

to Plaintiff's alleged injuries caused by the loud noises, Plaintiff is granted teareplead his
claim.

Again, Defendantsontend that Plainti% Eighth Amendmentlaim must be dismissed on
the ground of lack of personal involvement afod qualified immunity. The Court finds that
neither avenue offers Sup. Keyser a lifeline at this stage.

In considering Sup. Keyser’s personal involvement regarding the Eighth Amendment
claims, which do not contain allegations of discriminati©alonis five factorswill apply for the
reasons stated abové&he fifth Colonfactor, that “the defendant exhibited deliberate indifference
to the rights of inmates by failing to act on information indicating that unconstidlitéats were
occurring,” Colon, 58 F.3d at 873mirrors the Eight Amendmeris subjective prongnalysis
Given that the Court has already found that Plaintiff has adequately pthadadjective element
of his Eighth Amendment claim, it finds that likewise, Plaintiff has adequately pdeSde.
Keyser’s personal involvement under the fitblonfactor.

Sup. Keyser's defense of qualified immunity turns on whetti®daintiff's Eighth
Amendment rights were “clearly establishedAs courts in this circuithave recognized, a
“[p]laintiff's right to safe and sanitary conditions of confinement . . . [has bé&dehrly
established. for purposes of qualified immunity analysiSeeChristian v. Warden of O.B.C.C.

No. 17CIV2587GBDBCM, 2018 WL 1441401, at *3 (S.D.N.Y. Mar. 22, 20B&ndon v. Royce
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No. 16 CV 5552 (VB), 2019 WL 1227804, at *10 (S.D.N.Y. Mar. 15, 2019) (“[P]laintiff's right to
humane conditions of confinement, particularly those that do not prevent an inmate fromeadequat
sleep, was clearly established.”JFurthermore,n circumstances wher@ daintiff's complaint
“plausibly aleged conditions of confinement that could constitute cruel and unusual punishment,
and that defendants acted (or failed to act) with deliberate indifferetheeSecond Circuit has
held that “further facts are required to decide the question of quahfiedinity.” See Walker
717 F.3dat 130. In keeping with that approach, the Court declinedismissPlaintiff’'s Eighth
Amendment clainat the pleadings stage tims basis
1. First Amendment Access to Courts
Plaintiff's also alleges that that Defendantslated his First Amendment rights. The
Amended Complaint, however, does not plausibly allege facts to support such docléne
reasons set forth below.
Inmates have aconstitutional righof access to the couftsinder the First Amendment.
Bourdon v. Loughrer886 F.3d 88, 9203 (2d Cir. 2004) (quotingdounds v. Smit30 U.S. 817,
821 (1977)).“[T]o establish a constitutional violation based on a denial of access to the courts, a
plaintiff must show that theafendants conduct was deliberate and malicious, and that the
defendants actions resulted in actual injury to the plairitiffCollins v. Goord 581 F. Supp. 2d
563, 573 (S.D.N.Y. 2008) (citinDavis v. Goorg 320 F.3d 346, 351 (2d Cir. 2003))To show
actual injury, the plaintiff must demonstrate that the defensl@onduct frustrated the plaintif
efforts to pursue a nonfrivolous claimd:. (citing Lewis v. Caseyb18 U.S. 343, 353 (1996)).
Notably, he First Amendmens protectiorfdoes not includ a constitutionally guaranteed
right to a law library, to legal assistance, or to some other specifiéd@iitlv. Pact Org, No. 95

CIV. 4510 (LAP), 1997 WL 539948, at *4 (S.D.N.Y. Aug. 28, 1997) (citiegvis 518 U.Sat
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349). The Constitution only requirgzrison officials to ensure that inmatdse able to present
their grievances to the court. . [which can be accomplished by a] limited degree of legal
assistancé Lewis v. Caseyb18 U.S. 343, 360 (1996).

Plaintiff allegeghat“the defendantgjoal was to violate McGrifs First Amendment right
to petition the courts for judicial review.(AC  67). In particular, Plaintiff alleges that he was
“purposeay confined to exact punishment prior to any hearing, prohibit him fsoperly utilizing
the law library, prevent him from gathering evidence to present at the hearingeaadtgrim
from properly laying a foundation on the record for appeal purgoékes) These allegations are
conclusory, and do nandicate how Plaintiffs efforts were effectivelyfrustrated. Plaintiff's
Amended Complaint hdailed to identify any“deliberate and maliciotisonduct, let alone any
injury relating to his access to the courts clai@f. Corby v. Conboy457 F.2d 25, 253(2d Cir.
1972) (plaintiff stated a cause of action by his allegations that prison Isffidiandered plaintiff
in his ability to prepare legal papers, such as by delaying his lettesutts @and law book
publishers, by refusing him access to finson typewriter and law library, and by confiscating
nine of his law books, and have placed him in segregated confinement under degrading conditions
for his refusal to discontinue his legal activitesd told“either directly or indirectRy that the
segregation would continue until his lawsuits cea®edrherefore the Amended Complaint does
not include a facially plausible claim for denial of access to the courts upoh vetief can be
grantedand this clainis dismissedvith prejudice® The Court thus need not address Defendants’

12(b)(1) arguments regarding this claim.

91t is well-settled that the failure to oppose an argument raised in a motion to disdéssned a concession
of the argument and abandonment of the claiBesWilkov v. Ameriprise Fin. Servs., In@53 F. Appx 44 (2d Cir.
2018) (‘We affirm the District Couit dismissal of those claims on the ground that they \adendonedoy Wilkov
when she failed to oppose them in her opposition to Ameriprisetion to dismiss.})Black Lives Matter v. Town of
Clarkstown 354 F. Supp. 3d 313 (S.D.N.Y. 2018) (“The failure to oppose a motion to dgciisn is deemed
abandonment of the claim (QuotingJohnson v. City of New Yqrk5-CV-8195, 2017 WL 2312924, at *18 (S.D.N.Y.
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IV.  Fourteenth Amendment Equal Protection

Plaintiff also fails to plausibly allege that Defendants violated his Equal Rooieights.
The Equal Protection Clause of the Fourteenth Amendment declares that no Stateslab
any person within its jurisdiction the equal protection of the laws.” U.S. Const. amé&fhd& Xl
The Equal Protection Clausis essentially a direction that all persons similarly situated should be
treated alik€. City of Cleburne, Tex. v. Cleburne Living C#73 U.S. 432, 439 (1985)A
plaintiff must also demonstrate that the condweinnot survive the appropriate level of scrutiny
which, in the prison ¢8ng, means that he must demonstrate that his treatment wasasmnably
related to [any] legitimate penological interéstsPhillips v. Girdich 408 F.3d 124, 129 (2d Cir.
2005)(quotingShaw v. Murphy532 U.S. 223, 225 (2001)).

Plaintiff s Amended Complaint appears to purstelass of onéequal protection claim.
The classof-one theory permits a plaintiff, not in a protected class, to state a cognilzaivlef c
she establishes th&she has been intentionally treated differently from others similarly situated
and that there is no rational basis for the difference in treatm@mnfalytical Diag. Labs, Inc. v.
Kusel 626 F.3d 135, 140 (2d Cir. 201@uotingVillage of Willowbrook v. Olegtb28 U.S. 562,
564 (2000); Holmes v. Hauger856 F. Appx 507, 509 (2d Cir. 20095¢mm.order). The Second
Circuit has clarified thatto prevail on a classf-one Equal Protection claina daintiff must
establish that he and a comparator‘@mema facieidentical by showing that

(i) no rational person could regard the circumstances of the plaintiff to differ from

those of a comparator to a degree that would justify the differential tretabmen
the basis of a legitimate government policy; and (ii) the similarity in circumstances

May 26, 2017); see alsdrobinson v. FischeNo. 09 CIV. 8882 LAKAJP, 2010 WL 5376204, at *10 (S.D.N.Y. Dec.
29, 2010)collecting cases).

Defendants correctly note thRtaintiff hasabandonedhis denial of access to the courts cldaynfailing to

address any arguments tims issuein his Opposition brief. Plaintiff’'s Opposition contains no First Amendment
analysis or refutation, and therefore Plaintiff has conceded and abandenadithi

27



and difference in treatment are sufficient to exclude the possibility that the
defendant acted on the basis of a mistake.

Hu v. City of New York927 F.3d 81, 92 (2d Cir. 201@juotingNeilson v. D'Angelis409 F.3d
100, 105 (2d Cir. 2005)).

Facing this hig bar, Plaintiff fails to make such allegationsPlaintiff claims he was
“treated differently not just from other prisoners, but from his own allegatefemdant that
received the same charges from the same Inv. Keyser concerning the saera!i{é&i@ i 74).
Even taking as true that Inmate Aramas received the same charges concerning theidantg i
it is not clear that Inmate Aramas wassamilarly situated’ “ prima facieidentical comparator
to Plaintiff. For instance, Plaintif6 own complaint describes Inmate Aramas as“tieged
ringleadet (1d. 1 72) which suggests that Inmate Aransasmvolvement in the alleged conspiracy
differed from Plaintiffs role.lrrespective oPlaintiff's attempts t@oint todifferential treatmen
(seee.qg., idJ1 68-71, 74, 80)he claim must be dismissed wihejudicebecause Plaintiff fails
to identify asufficiently “similarly situated comparator See United States v. Faisd$/0 F.
App'x 721, 722 (2d Cir. 2016) (summ. order) (affirming dismissal of equal protection claene wh
plaintiff “ha[d] not demonstrated that any potential comparators are ‘prima facie atletatic
him.”).10
CONCLUSION

For the foregoing reasons, Defendantstion to dismisss GRANTED in part and
DENIED in part. Plaintiff's due process claim with regard to the keeplock cordimem

dismissedwithout prejudice. Plaintiff's due process claims are dismissed as to Defendants

101n addition,Defendants correctly note that Plaintiff has abanddwgdqual protectionlaim by failing
to address any arguments on this issue in his Opposition Bieghtiff's Opposition contains no equal protection
analysis or refutation, and therefore Plaintiff has conceded and abandengdithi See supraote9.
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Venettozzi and Sup. Keyser. Plaintiff’s due process claims as to the SHU confinement, against
Defendants HO Polizzi and Inv. Keyser, remain.

Plaintiff’s Eighth Amendment claim is dismissed without prejudice as to Defendants
Venettozzi, HO Polizzi, and Inv. Keyser. Plaintiff’s Eighth Amendment claim against Sup. Keyser
remains.

Plaintiff’s First Amendment claim and Fourteenth Amendment equal protection claim are
dismissed as to all defendants.

Plaintiff may file a Second Amended Complaint within 30 days of the date of this Opinion,
on or before December 16, 2019, should he choose to reassert his due process claim with regard
to the keeplock confinement and/or his Fighth Amendment claims as to Defendants Venettozzi,
HO Polizzi, and Inv. Keyser, which were dismissed without prejudice. Accordingly, the Clerk of
the Court is respectfully directed to terminate Defendant Venettozzi and Defendants’ Motion to
Dismiss at ECF No. 54. If Plaintiff does not file a Second Amended Complaint by December 16,
2019, remaining Defendants are directed to file an answer to the First Amended Complaint on or
before January 10, 2020. The parties are directed to confer, complete, and submit to the Court the
attached case management plan on or before January 31, 2020. The Clerk of the Court is further
directed to mail a copy of this Opinion to Plaintiff at his last address listed on ECF and file proof
of service on the docket.

This constitutes the Court’s Opinion and Order.

Dated: November 13,2019 SO ORDERED:
White Plains, New York ” /

-

AELSON S. ROMAN
United States District Judge
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