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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

NADINE MCKENZIE, individually; as parent,

legal guardian and natural guardian of Pi#iat

decedent SHAMOYAVICKENZIE; and, as

Administratix of the Estate of Plaintiff’'s :

decedent SHAMOYA MCKENZIE, : OPINION AND ORDER
Plaintiff,

18 CV 603(VB)
V.

THE CITY OF MOUNT VERNON; THE CITY
OF MOUNT VERNON POLICE
DEPARTMENT; THE EMERGENCY
MEDICAL SERVICES OF THE CITY OF
MOUNT VERNON; EMPRESS AMBULAICE
SERVICES, INC.; DAVID HARDY; MARQUIS
COLLIER; JERMAINE HUGHLEY; SINCERE
SAVOY; and “JOHN DOES” and “JANE
DOES,” names being fictitious intended to be
first responders, police, police
employees/personnel/officers of the City of
Mount Vernon, emergency medicarvice staff,
emergencynedical service personnel,
administration, emergency medical service
administration personnel of the City of Mount
Vernon, The City of Mount Vernon Police
Department, and Empress Medical Services
Defendars.

Briccetti, J:
Plaintiff! brings the following claims under 42 U.S.C. § 1983:

o Unlawful detention in violation of the Fourtind Fourteentimendmentsgainst
the City of Mount Vernorfthe “City”), the City Police Departmerdand
unidentifiedCity policeofficers (the “City Officers) (collectively, the “City
Defendants”);

! Plaintiff Nadine McKenzie brings claims on behalf of herself and as repatisentf her
daughter’s estate-or eas®f reference, the Court refetis Nadne McKenzie as “plaintiff,” and,
where appropriatespecifies the causes of action for which plaintiff brings claims on behalf of
her daughter’s estate.
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o Infringement of plaintiff'sright to intimate association in violation of the Fifth
and Fourteenth Amendments against the City Defendants;

o A claim titled “Caused to be Subjected” against the City and the City Police
Department
o Conspiracy against the Cityefiendats;

. Supervisory liability against the City and the City Police Departnaamt;

. A claim pursuant to Monell v. Dep’t of Soc. Servs., 436 U.S. 658 (18g8)nst
the CityDefendants

In addition, plaintiff asserts several state law claims agthe<€tity Defendantsthe
Emergency Medical Senes of the City of Mount VernoffEMS”) ; Empress Ambulance
ServicesInc. ( EmpressAmbulance”); individual defendants David Hardy, Marquis Collier,
Jermaine Hughley, and Sincere Savaryd unidentified John and Jane Does.

Now pending is tb City DefendantsandEMS’s motion to dismiss the amended
complaint pursuant to Rule 12(b)(6) and to strike the amended complaint pursuant1@(Rule
(Doc. #38)?

For the following reasonshe motionto dismisss GRANTED IN PART and DENIED
IN PART. The motion to strike is DENIED.

This Court has subject matter jurisdictipursuant to 28 U.S.C. 88 1331 and 1367.

BACKGROUND

For the purpose of ruling on the motion to dismiss, the Court acasytae all well

pleadedactual allegations in thamendedomplaint,and draws all reasonable inferences in

plaintiff's favor, as summarized below.

2 EmpressAmbulance has answered the amended complaint. The individual defendants
Hardy, Collier, Hughley, and Savoy have not answered and appear to be in deitotiff has
not sought default judgments against the individual defendants.



On December 31, 2016, at approximately 2:30 p.m., plaintiff picked up her daughter from
basketball practice at Mount Vernon Junior High School to drive her hémsthey were
driving, daintiff's daughte—who was sitting in the front seat of thehicle—was shot in the
head by a stray bulléired by defendant David Hardy.

Plaintiff alleges thashe called 91&nd that “cousins of Plaintiff's decedent.., and/or
... @hers at the sceneilsocalled 911 (Am. Compl.” 1 36-37). Someone then informed
plaintiff that the 911 operator saitMS would be theréimmediately and/or in short time (Id.
13).

EMS was taking a long time, so plaintiff considered driving her daughter to theahospit
herself. A police officer then arrived; plaintiff asked the officer if he could providesith a
police escort to drive her daughter to the hospitéle officer said that wasnnecessary because
EMS would be there shortly.

Other policeofficers arrived on the scene abégan to question plaintiff about the
shooting. They alssearched plaintiff's vehiclePlaintiff provided what little information she
had—that she had seen someone in a gray sweatshirt running and did not see his face—and tried
to assure the officers that she and her daughter were innocent bystanders.

Plaintiff pleaded with the officers to let her be with her daughter, who tillas she
vehicle, and tdet herdrive herdaughtetto the hosjptal. Instead, the officers surrounded
plaintiff, said“you must come with us,” and took plaintiff two blocks away to where plaintiff
had seen the individual in the gray sweatshirt. (Am. Compl).J Btk officers told plaintiff
another individual had been shot near that location, and wanted to bring her to thevszitond
to see if she recognizéiim or vice versa Plaintiff did not recognize the individual, who was

not wearing a gray sweatshirt and did notéhbife-threatening injuriesThe indivdual likewise



told the officers he did not recognize plaintiff, and plaintiff had not been involved in the
shooting.

Twenty minutes after the call to 911, EMS arrived. But thegtto where the other
victim was located, and plaintiff had to “flag down” the ambulance and direct it thaghter.
(Am. Compl. 1 84).The EMS technician gauwile followingexcuses for the tweniyinute
response time(i) EMS wasunderstaffed; (iEMS did not have an ambulance in Mount Vernon
and EMS personnel had to travel from Yonkers; and (iii) the dispatcher had prawit&d
personnel with confusing or misleading information regarding the number of shoatingsvi
and their location.

Plaintiff wanted to ride in the ambulance to the hospital with her daughter, who was still
alive but in extreme painPlaintiff wanted tde by her daughter’s side, especially if her
daughter was dying. But the officers would et her.

The officerstold plairtiff she had to go with them to the Mount Vernon Police Precinct.
Plaintiff insisted she had given the officers all the information she haddnegdihe shooting,
butthe officers told plaintiff she was a suspantithey would not let her see her daughter until
she told them everything she knew about the shooting.

The officers took plaintiff to the precinct and held hewhmat plaintiff believed waan
“interrogation room.” (Am. Compl. § 106)0ne of the officersvas posted at the dodhat
officer told plaintiff she was not allowed to leauatil a detective questioned her.

Then, Andrea Hamilton, a parent of another child on the Mount Vernon Junior High
School basketball team, showed up at the precinct and pleaded with the affelére tplairtiff
to be with her daughtemMs. Hamilton told the officers, “Plaintiff and her daughter had nothing

to do with theshooting, as they were in fact the victims of a crime, as Plaintiff was in factca goo



mother/person who would not be involved in criminal activities.” (Am. Compl. § 116). The
officers still refusedo release plaintiffso Hamiltorthreatened to calind complain t&ity
Councilman Andre Wallace. Only then did the officers release plaintiff.

All told, more tharone houthad passed since the officers requiteat plaintiff
accompany them to the other victim at the crime scene.

Plaintiff's daughtemwas stillalive when she arrived at the hospit8lut by the time
plaintiff arrived,her daugter, tragicallyhad died.

DISCUSSION

Standard of Review

In deciding a Rule 12(b)(6) motion, the Court evaluates the sufficiency of theioperat
complaint under the “two-pronged approach” articulated by the Supreme Court nofshc
Igbal, 556 U.S. 662, 679 (2009F.irst, plaintiffs legal conclusions and “[tlhreadbare recitals of
the elements of a cause of action, supported by mere conclusory statementd,eatiéeu to
the assumption of truth and are thus not sufficient to withstand a ntotibsmiss.Id. at 678;

Hayden v. Paterson, 594 F.3d 150, 161 (2d Cir. 20%6rond, “[w]hen there are wgileaded

factual allegations, a court should assume their veracity and then determihentiney

plausibly give rise to an entitlement to refiefAshcroft v. Igbal, 556 U.S. at 679.

To survive a Rule 12(b)(6) motion, the allegations in the complaint must meet a standard

of “plausibility.” Ashcroft v. Igbal, 556 U.S. at 678; Bell Atl. Corp. v. Twombly, 550 U.S. 544,

564 (2007).A claim is facally plausible “when the plaintiff pleads factual content that allows

the court to draw the reasonable inference that the defendant is liable fostloadnict

alleged.” Ashcroft v. Igbal, 556 U.S. at 678. “The plausibility standard is not akin to a



‘probability requirement,’ but it asks for more than a sheer possibility that a deféredaacted

unlawfully.” 1d. (quoting Bell Atl. Corp. v. Twombly, 550 U.S. at 556).

. City Police Department

The Court sua spontBsmisses laintiff's claims against the Citlpolice Department
because city agencies or departments do not have the capacity to be suecunderkNaw.

SeeOmnipoint Commc’ns, Inc. v. Town of LaGrange, 658 F. Supp. 2d 539, 552 (S.D.N.Y.

2009) (“In New York, agencies of a municiipjare nd suable entities)’

[, Unlawful Detention Claim

The City Defendants argugaintiff fails to state a claim for unlawful detention because
the City Officers had reasonable suspicion to conduct an investigatory stop pursuant to Terry v.
Ohio, 392 U.S. 1 (1968).

The Courtagrees regardingjaintiff's detention at the crime scene. However, the Court
disagrees as to plaintiff's continuing detention to and at the police precinct.

The Fourth Amendment, which applies to the states through the Fourteenth Amendment,
protects “[t]he right of the people to be secure in their persons, houses, paperedsd eff
against unreasonable searches and seiZuresS. Const. amend. 1Y.

“[T]he first step in any Fourth Amendment claim (or, as in this case, atigrsé983
claim predicated on the Fourth Amendment) is to determine whether there has been a

constitutionally cognizable seizure.” Medeiros v. O’Connell, 150 F.3d 164, 167 (2d Cir. 1998).

3 It is unclear whether EMS is a City agency or department, and therefore ttielQzs.
not dismiss EMS for lack of capacity to be sued. Nonetheless, as explained Hettaimal
against EMS are dismissed.

4 To the extent plaintiff's unlawful detentiataim asserts both false arrest and false
imprisonment, “they are considered synonymous causes of action” and thus then@tyues
them togetherLittle v. City of New York 487 F. Supp. 2d 426, 437 (S.D.N.Y. 2007) (citing
Posr v. Doherty, 944 F.2d 91, 96 (2d Cir. 1991)).




A Fourth Amendment “seizure” occurs when police detain an individual under circuesianc

which a reasonable person would believe he or she is not at liberty to leave. Uatidsd/St

Mendenhall 446 U.S. 544, 554 (1980YExamples of circumstances that might indicate a
seizure, even where the person did not attempt to leave, would be the threatenirag mfesen
several officers, the display of a weapon by an officer, some physical touchimgprson of
the citizen, or the use of language or tone of voice indicating that complianchevdfiiter's
request nght be compelled.”ld. However, “mere police questioning does not constitute a

seizure.” Muehler v. Mena, 544 U.S. 93, 101 (20QiBternal quotation omitted)

If there was a seizure, the Coprbceeds to the second step, which iddatermine what
type of seizure occurred. There are two relevant types of seizures, eadbiofeglires a
different level of justification: (i) an investigatofgr Terry) stop, which must be based on “a
reasonable suspicion supported by articulaltesfthat criminal activity may be afoot”; and (i)

an arrest, which must be based on probesilse.United States v. Glover, 957 F.2d 1004, 1008

(2d Cir. 1992) (quoting United States v. Sokolow, 490 U.S. 1, 7 (198@jhether a seizure is

an arrest oa merely an investigatory detention, depends on the reasonableness of the level of

intrusion under the totality of the circumstanteBosr v. Doherty, 944 F.2at 98 (internal

citations omitted). As the level of intrusiveness rises, an.encounter between the police and a
citizen is more properly categorized as an arrest.”
“A permissible investigative stop may become an unlawful arrest if the means of

detention arenore intrusive than necessdryJnited States v. Wiggan, 530 F. App’x 51, 55 (2d

Cir. 2013) (summary order) (internal quotation omitted). Thus:

In determining whether an investigatory stop is sufficiently intrusive to rigen in

a defactoarrest, the Second Circuit considers the “amount of force used by the
police, the need for such force, and the extent to which an indivsduva#édom of
movement was restrained, and in particular such factors as the number of agents



involved, whether the target of the stop was suspected of being armed, the
duration of the stop, and the physical treatment of the suspect, includingewhet
or not handcuffs were used.”
Id. (internalcitationomitted). “[I] n some circumstances, police may transport a suspect short

distances in aid of @erry stop,” including “to transport [a suspect]tte crime scene to see

whether he could be identified by the victinlJnited States v. McCargd64 F.3d 192, 198 (2d

Cir. 2006)(internal citations omitted).However,whenofficers“detain a suspect and then
transport him for extended questioning at the station hbilepfficersmay pass the bounds of
a permissibléerry stop. _Ozga v. Elliot, 150 F. Supp. 3d 178, 192 (D. Conn. 2015).
Thethird and finalstep is to determine whether the seizure was justifiacdbther words,
whether theofficers had reasonable suspicion (if the seizure was an investigatorgistop

probable cause (if the seizure was an arrégtpPosr v. Doherty, 944 F.2d at 98. In reviewing

whether the officers had reasonable suspicionuftsevaluate the circumstances surrounding
the stop through the eyes of a reasonable and cautious police officer on the sceddyduisie

experience and trainirig.United States v. Padill®48 F.3d 179, 187 (2d Cir. 2008) (internal

guotation omittd). “Even conduct that is as consistent with innocence as with guilt may form
the basis for an investigative stop where there is some indication of paléisiblctivity.” Id.
(internal quotation omitted).

In contrast, probableauseexists ifan oficer has‘knowledge or reasonably trustworthy
information sufficient to warrant a person of reasonable caution in the betiehtb&#ense has

been committed by the person to be arrest&hhetta v. Crowley, 460 F.3d 388, 395 (2d Cir.

2006) (internabuotation omitted).“Probablecausedoes not require absolute certaintgbdyd

v. City of New York 336 F.3d 72, 76 (2d Cir. 2003). Indeed, “some exculpatory evidence does



not make an arrest illegal when the totality of evidence still establsbbalbe causeo believe

that the suspect committed the crim&tansbury v. Wertman, 721 F.3d 84, 94 (2d Cir. 2013).

Here,accepting the allegations of the amended complaint agheu€ity Officers’
initial detentionof plaintiff was aTerry stop requiring reasonable suspichmtause the officers
told plaintiff she must go with them and surrounded héswever based on the facts as alleged,
theTerrystop was permissible because the officers had reasonable suspid&iain plaintiff—

a double shooting had just occurred in plaintiff's vicinity. Any reasonable polieeoffiould
have detainedyewitnesses to gather information angraiect the surrounding community.
Further, athis point, the stop had nopenedinto an arresand therefore did not require
probablecause According to the amended complaint, the officers moved plaintiff only a short
distance—two blocks—to where another victihad beershot, to see if plaintiff and the other
victim recognized each other. It was also for a relatively short-tiapgproximate} twenty
minutes.

But when the officersequiredplaintiff to go with them to the precincthe detentioras
alleged became@efactoarrest. According to the amended complairttetofficerstold plaintiff
she was a suspetiad to go with them, and that they would not let plaintiff see her daughter
until she told them everything she knew about the shooting. At the precinct, the officers
allegedlyposted an officer outside the roomwhich plaintiff was being heldnd toldplaintiff
shewas not permitted tteave untila detective questioned hatpout the shooting.

Further, the arrest was not supported by probable cause. There are no fpadsraliee
amended complaimmdicating plaintiff was anything more than the victim of horrible

circumstancesOn the other hands allegedmultiple factsin the amended complaint indicate



plaintiff was innocent: the second shooting victim did not recognize plaintiff arakbit w
plaintiff's own daughter whbad beershot.
Accordingly, plaintiff sufficiently allegesraunlawful detentiorclaim.>

V. Right tolntimate AssociatiorClaim

Plaintiff asserts a clairagainst the City Defendaniisr infringement oterright to
intimate associatiof. The City Officersargue they are entitled to qualified immunity.

The Court agrees.

Qualifiedimmunity shields government officials whose conduct “does not violate clearly
established statutory or constitutional rights of which a reasonable person weeild ha

known.” Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982) (citations omitted). The scope of

gualified immunity is broad, and it protects “all but the plainly incompetent or thiose w

knowingly violate the law.”_Malley v. Briggs, 475 U.S. 335, 341 (198Befendants bear the

burden of establishing qualified immunityGarcia v. Does779 F.3d 84, 92 (2d Cir. 2015).

“[U]sually, the defense of qualified immunity cannot support the grant of a Rulg@R(mtion

5 An officer is entitled to qualified immunitpn a claimfor false arrestvhenthe officer

hasarguable probableausedor the arrest Arrington v. City of New York, 628 F. App’x 46, 49
(2d Cir. 2015) (summary orderHere howeverthe City Officersdo not assert they had

arguable probable causearrest plaintiffthe City Officersonly arguethe officas were entitled

to qualified immunity because thépd arguable reasonable suspicion for an investigatory stop.
Thus, the Court does not address whethe€CiheOfficershad arguable probable cause entitling
them to qualified immunity for arresting plaintiff.

6 Plaintiff pleaded infringement of her right to trawaal part oherclaim for infringement

of her right to intimate associatiorPlaintiff does not address defendant’s argument to dismiss
her claim for infringement of her right to travel. Accordingly, plaintitftaim for infringement

of herright to travel is deemed abandon&keM.M. ex rel. J.M. v. N.Y.C. Dep't of Educ.,

2010 WL 2985477, at *6 (S.D.N.Y. July 27, 2010) (collecting cases).

! The Court analyzeglaintiff's claim for infringement of her right to intimate association

asagainst the City below with plaintiffsonell claims.

10



for failure to state a claim upon which relief can be grantéti/fnan v. Abrams, 630 F. App’X

40, 42 (2d Cir. 2015) (sumary order). However, “a district court may grant a Rule 12(b)(6)
motion on the ground of qualified immunity if the facts supporting the defense appear acethe f
of the complaint.”Id. (internal quotations omitted).

“The issues on qualified immunityea (1) whether plaintiff has shown facts making out
violation of a constitutional right; (2) if so, whether that right was ‘cleastgl@dished and (3)
even if the right was ‘clearly established,” whether it was ‘objectivelyoresdse’ for the officer

to believe the conduct at issue was lawfubbnzalez v. City of Schenectady, 728 F.3d 149, 154

(2d Cir. 2013) (quoting Taravella v. Town of Wolcott, 599 F.3d 129, 133-34 (2d Cir. 2010)).
“[T] he general right to intimate association has been cleadglissted since 1984

when[Roberts v. United States Jayce488 U.S. 609, 617-18 (1984)hs decided. Patel v.

Searles305 F.3d 130, 139 (2d Cir. 2002)But qualifiedimmunity does not turn on general
propositions. Rather, the essential question is whether, [in 201§l was establisheith
a particularized sense so that the contours of the right [would have been] clezaidorable

official.” Ranta v. City of New York, 2015 WL 5821658, at *6 (E.D.N.Y. Sept. 30, 2015)

(quoting_Reichle v. Howards, 566 U.S. 658, 665 (2012)).

On December &018,the Second Circuit held thag“claim under the Due Process
Clause for infringement of the right to familial associations requires theatiaghat state

actionwas specifically intended to interfere with the family relation$hidorman v. Rensselaer

County, 2018 WL 6367243, at *5 (2d Cir. Dec. 6, 2018). But on December 31, 2016, when this
incident occurredSecond Circuit law on the issue—"“whether intentiont@rference with the

familial relationship is necessary to make out a constitutional claim of deprivatioara@ftthto

11



familial associatiof+—was not d¢early established Cruz v. City of New Rochelle, 2017 WL

1402122, at *28 (S.D.N.Y. Apr. 3, 201{#nhternal citations omitted).
Plaintiff has not allegedny facts suggesting tl@&ty Officersintentionally interfered
with plaintiff's relationship with her daughtem.herefore, the City Officers’ alleged misconduct
does not fall within the category of behavior that clearly violataohtiff’ s rights.
Accordingly,the City Officers are entitled to qualified immunity plaintiff's claim for
infringement of heright to intimateassociation

V. “Caused to be Subjecte@laim

Plaintiff's “Caused to b&ubjected’tlaim is duplicative of plaintifé other Section 1983
claimsandis not cognizables astandalone Section 1983 clairtt is therefore dismissedSee

e.g, Graham vConnor, 490 U.S. 386, 393-94 (1989) (“[Section] 1983 is not itself a source of

substantive rights, but merely provides a method for vindicating federal rigitghele
conferred(internal quotation omitted)).

VI. ConspiracyClaim

Plaintiff's conspiracy claim against the City Defendants fails becausgitye
Defendants are “officers, agents and employees of a single corporate entityrédhds

“legally incapable of conspiring togetherHartline v. Gallg 546 F.3d 95, 99 n.3 (2d Cir. 2008

(internal quotation omitted)
The Court rejects plaintiff's argumetiitat Section 1983 conspiracy claims are not subject

to the intracorpate conspiracy doctrineéseeDown v. DeMarco 314 F. Supp. 3d 576, 587

(S.D.N.Y. 2018) (“Although the Second Circuit has not yet expressly held this doctrine
applicable tdSection1983 suits, as it has for 42 U.S.C. § 1985, courts in this district have

uniformly applied the rule t8ection1983cases as well(internal citations omittedl)

12



Accordingly, phintiff's conspiracy claim is dismissed.
VII.  Monell Claims

Plaintiff's Monell claims fail because plaintiffails to allege a causal connection between

a policy and custom and the deprivation of a constitutional fight.

Under_Monell, a municipality is liable under Section 1983 only “when execution of a

government’s policy or custom, whether made by its lawmakers or by those wraiseedcts

may fairly be said to represent official policy, inflicts the [plaintiff's] injtinMondl v. Dep't of

Soc. Servs436 U.S. at 694. Thus, to assert a Section 1983 claim agai@tyhplaintiff must
allegethe existence of an official policy or custom that caused injury and a direetl cau
connection between that policy or custom and the deprivation of a constitutionaSégdones

v. Town of E. Haven, 691 F.3d 72, 80 (2d Cir. 2012).

A plaintiff may satisfy the “policy or custom” requirement by alleging one ®f th
following: (i) “a formal policy officially endorsed by the municipgt; (ii) “actions taken by
government officials responsible for establishing the municipal policiesabaed the particular
deprivation in question”; (iii) “a practice so consistent and widespread that, dithotig
expressly authorized, constitutes a custom or usage of which a supervisingaEkmymust
have been aware”; or (iv) “a failure by policymakers to provide adequate trairsagenvision

to subordinates to such an extent that it amounts to deliberate indifference ghthefrthose

8

To the extent plaintiff asserdonell claims against the City Officers in their official
capacities, those claims are deemed brought against the City #isePatterson v. County of
Oneida, 375 F.3d 206, 226 (2d Cir. 200#ajernal citation omitted) In addition plaintiff's
supervisory liability claim against the City is analyzed together with plasfénell claim.
SeeTruijillo v. City of New York, 2016 WL 10703308, at *8 (S.D.N.Y. Mar. 29, 2016)
(“[C]laims of supervisory liability under Section 1983 alleged against a npatityi are
analyzed undeonell.” (internal quotation omitted)aff'd, 696 F. App’x 560 (2d Cir. 2017)
(summary order).

13



who come into contact with the municipal employees.” Brandon v. City of New York, 705 F.

Supp. 2d 261, 276-77 (S.D.N.Y. 20IDternal citations omitted)
“While Monell claims are not subject to a ‘heightened’ pleading standard beyond that
defined in Rule 8(a)(2), such claims nevertheless must meet the plausgjlitrements ofBell

Atlantic Corp. v. Twombly, 550 U.&t572], and [Ashcroft v. Igbal, 556 U.&t678].” Guzman

v. United States, 2013 WL 5018553, at *4 (S.D.N.Y. Sept. 13, 2@itB)g Leatherman v.

Tarrant Cty. Narcotics Intelligence and Coordination s06F U.S. 163, 168 (1993)). “In other

words, boilerplate allegations will not sufficeld. at *3 (intemal quotation omitted). ‘fie
allegations thafa defendant] acted pursuant to a ‘policy,” without any facts suggesting the

policy’s existence, are plainly insufficientMissel v. Cty. of Monroe, 351 F. App’x 543, 545—

46 (2d Cir. 2009) (summarydaer) (citingDwares v. City of New Yorkd85 F.2d 94, 100-02 (2d

Cir. 1993)).

Plaintiff essentially alleges th@ity Police Departmerttad policies or custonof
underfinancing, mismanagement, and failadequatelyo train and staff police officersvhich
plaintiff believes allowed the tragic shooting of her daughter to odgutr plaintiff does not
allege any facts suggesting a polarycustom that led to her allegedlawful detentioror
infringement of the right to familial associatioiherefoe, plaintiff failssufficientlyto allege a
causal connection between a policy or custom andlkkgedunderlying constitutional
violations.

Accordingly, plaintiff's_Monellclaims aredismissed.

VIIl. State Law Claims

As relevanto the instant motigrplaintiff brings two state lawmegligence claims against

the Cily Defendants, EMS, and Empressibulance—one on behalf of plaintiff and one on

14



behalf of plaintiff's daughter—andclaims for negligent infliction of emotional distre$$NIED”)
and intentional inflictiorof emotional distress (“llIED"against all defendants. In addition,
plaintiff brings threecategories o$tate law derivative claimgcluding: () wrongfuldeath
against the City Defendants, EMS, and Empress Ambuldifceonscious pain and suffering
againstall defendants; anfiii) loss of consortiunagainst all defendants

First, gaintiff’'s wrongful deathclaims fail because plaintiff fails to allege distribeste

who have suffered a pecuniary loss because of plaintiff's daughter’'s @s#6hamberlain v

City of White Plains986 F. Supp. 2d 363, 398 (S.D.N.Y. 2013) (holding the mere mention of

distributees in a complaint was insufficient to allege pecuniary.loss
Second, [aintiff's loss of consortium claim fails because New York does not recognize a

common law cause of action for loss of consortium. Winters v. Alza Corp., 690 F. Supp. 2d 350,

354 n.4 (S.D.N.Y. 2010) (citing Liff v. Schildkrout, 49 N.Y.2d 622, 632-34 (1980)).

Third, daintiff’'s remainingstate law claimagainst the City Defendants and Ef6®
negligence and conscious pain and suffefailgfor the reasons discussed below.

A. Negligence

Plaintiff brings negligence claims against the City Defendants, EMS, rapdeSs
Ambulance.The City Defendants and EMS argue plaintiff fails to stetgligenceclaims
againsthem because plaintiff failslausiblyto allegea special relationship with the City.

The Courtagrees

“When a negligence claim is asserted against a municipalityempkyees, the

threshold inquiry is ‘whether the municipal entity was engaged in a propriatartyon or acted

in a governmental capacity at the time the claim aroséelez v. City of New York730 F.3d

128, 134 (2d Cir. 2013) (quoting ApplewhiteAccuhealth, InG.21 N.Y.3d 420, 425 (2013)).

15



When a municipality acts in a governmental capacity, “a plaintiff may not reaotreut
proving that the municipality owed a ‘special duty’ to the injured pariy."at 135 (quoting

Valdez v. City of New Yrk, 18 N.Y.3d 69, 75 (2011)).

“A municipality performs a governmental function when its actsuardertaken fothe

protection and safety of the public pursuant to the general police powgedez v. City of New

York, 730 F.3dat 131—35 (quotingSebastian v. State of New Yoi&3 N.Y.2d 790, 793 (1999)).

“[P]ublicly-employed, front-line EMTs and other first responders, who routinely placeotkieir

safety and lives in peril in order to rescue others, surely fulfill a governfiongctton”

Applewhite v. Accuhealth, Inc., 21 N.Y.3d at 428. In addition, “[p]roviding police protection

has long been recognized as a quintessential governmental function.” Velezof. NGty

York, 730 F.3dat 135(citing Valdez v. City of New York, 18 N.Y.3d at 75).

“If it is determined that a municipality was exercising a governmental functmngttt
inquiry focuses on the extent to which the municipality owed a ‘special duty’ to thredn]

party” Applewhite v. Accuhealth, Inc., 21 N.Y.3d at 426 h& core pnciple is thatto sustain

liability against a municipality, the duty breached must be more than that oweahiie

generally.” 1d. (quoting_Valdez v. City of New York, 18 N.Y.3d at 75)A] special dutycan

arise in three situationg1) the plainiff belonged to a class for whose benefit a statute was
enacted; (2) the government entity voluntarily assumed a duty to the plaintiff beliahd/as
owed to the public generally; or (3) the municipality took positive control of a known and
dangerous safety conditignld. (internal citation omitted).

For a municipalityvoluntarily to assume a duty to the plaintiff beyond what was owed to
the public generally, four elements must be present:

(1) an assumption by the municipality, through promises or actions, of an
affirmative duty to act on behalf of the party who was injured; (2) knowledge on
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the part of tke municipalitys agents that inaction could lead to harm; (3) some
form of direct ontact between the municipalisyagents and thejured party;
and (4) that partg justifiable reliance on the municipality’s affirmative
undertaking.

Applewhite v. Accuhealth, Inc., 21 N.Y.2d430-31(internal quotation omitted)Although the

issue of whether a special relationship exists is generally a questitve faryt, ‘courts have
granted Rule 12(b)(6) motions when the plaintiff fails to allege or provide the [factakcate

for a special relationship in the compldinEstate of Sauickie v. City of New York, 2018 WL

3222534, at *3 (S.D.N.Y. July 2, 201@nternal citations omitted).

Here,plaintiff alleges someorepossibly plaintiff herselfthough plaintiff's allegations
are unclear on this point)ealled 4.1 after her daughter was shot. Even if plaintiff spoke to a
911 operator herself, it would not be sufficient to create a special relatidrethipen the City
and her daughterPlaintiff’'s daughter—not plaintiff hersel—is the injured partyPlaintiff's
daughter did not speak to a municipal agdriterefore, plaintiff failsufficientlyto allegethe
third element necessary to create a special duty: direct contact between thpatity'scagents
and the injured party.

Accordingly, plaintiff's negligencelaims are dismissed.

B. NIED and IIED

Plaintiff brings claims foNIED and lIEDagainst all defendants. “New York does not
recognizeNIED or IIED causes of action where the conduct underlying them may be addressed

through traditional tort remedies, suchfalse arrest.”Berrio v. City of New York, 2017 WL

118024, at *7 (S.D.N.Y. Jan. 10, 2017).
As plaintiff's claims fall within the ambit of traditional tort lawnamely, negligence

assault, batterygnd false arrestplaintiff's NIED and lIEDclaimsaredismissed.
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C. Conscious Pain and Suffering

Plaintiff's claimfor conscious pain and suffering against the City Defendants and EMS
depends oplaintiff's claims fornegligence, NIEDand IIED, which the Court has dismissed.

See e.g, Chamberlain v. City oWhite Plains 986 F. Supp. 2d at 399 (citing N.Y. Est. Powers

& Trusts Law 88 54.1, 11-3.2(b)).

In addition, b the extent plaintiff claims hatlleged unlawful detention is an underlying
wrong supportingherclaim for conscious pain and suffering, thagument fails.As explained
above, plaintiff only sufficiently alleges unlawful detention once the officers taototibe
police precinct, which plaintiff alleges occurred after the ambulance had alrexeg.a
Thereforeplaintiff's alleged unlawful detention could not have plausibly caused the death
further injury of plaintiff's daughter.

Accordingly, plaintiff's conscious pain and suffering claim against the Qétfgndants
and EMS is dismissed.

IX. Motion to Strike

The City Defendantand EMSmove tostrike the amended complaifar failure to
provide a “short and plain statement” in compliandth Fed. R. Civ. P. @&)(2)
The Court is tempted to grant the City Defendants’ and EMfggast. Howevethe
Court will not prejudice plaintiff because of her attorney’s inartful pleading.
Fed. R. Civ. P. 8(a)(2) states a pleading must contain “a short and plain statement of the
claim showing that the pleader is entitled to felieThe Court may dismiss a complaint for
failure to comply with Rule 8 “by virtue of a plaintiff's including redundant or unnecgss

allegations.” Grimes v. Fremont General Corp., 933 F. Supp. 2d 584, 594 (S.D.N.Y. Mar. 22,

2013)(internal citation omitted) Although“[s]uch dismissal is generallylisfavored’ id.
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(internal quotation omittgdcourts have dismissed pleadings in similar or less egregious
circumstanceso those in this casseeid. at 595 (collecting cases).
Frankly, the Court ilabbergasted at the size of the amended compitdif® pages and
470 paragraphs. Moreovehgtamended complaint consists largely of réjpetand
unnecessary statementlaintiff’s sloppy pleading wastéise valuable time of the Court and
defensecounsel, which must decipher plaintiff's inartfully pleagdie¢gationsand claims
Plaintiff's counsel ion notice—the Court will notentertain future submissiotisatso

egregiously violte reasonablength limitations.
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CONCLUSION
Themotionto dismiss iISSRANTED IN PART and DENIED IN PART
The motion to strike is DENIED.
The remaining clansin this actionare:
0] unlawful detentiorclaim against the City anthe unidentifiedCity Officers
(i) assault and battegnd conscious pain and suffericlgimsagainstthe individual
defendant#lardy,Cadlier, Hughley, andsavoy
(i)  breach of contrachegligence, and conscious pain and suffeclagnsagainst
EmpressAmbulance and
(iv)  punitivedamagesgainst Empres&mbulance andhe individual defendants
Hardy, Collier, Hughley, andsavoy.
The City of Mount Vernorshall file an answer byanuary 11, 2019.
The Clerk is instructed tf) terminatethe City of Mount Vernon Police Deparéntand
theEmergency Medical Services of the City of Mount Vernon from the doakdt(ii) terminate
the motion (Doc. #38).

Dated:Decembei28, 2018
White Plains, NY

SO ORDERED:

Ve

Vincent L.Briccetti
United States District Judge
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