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KENNETH M. KARAS, United States Districtudge:

Plaintiff Brian White, currently incarceratedfanklin Correctional Facility, brings this
pro se Action under 42 U.S.C. § 1983, alleging that Defendants violated his constitutiaisal rig
by mismanaging his treatment for a hormone imbalarigke incarcerated at Westchester
County Jail He also asserts related sti&w claims, includingnedical malpracticand

intentional infliction of emotional distres®8efore the Court arevo Motions To Dismissone

filed by Defendants Westchester Cour@gyrrection OfficeMiller (“Miller”) , and Law Librarian

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/7:2018cv00730/487406/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/7:2018cv00730/487406/63/
https://dockets.justia.com/

Hewitt (‘Hewitt,” and collectively “County Defendants”{Dkt. No. 45), and the othdited by
New York Correct Care Solutions@P(“NYCCS”), Correct Care Solutions, LLG@ogethemwith
NYCCS, “Correct Care”) Dr. Alexis Gendel(“Dr. Gendell”), and Dr. Raul Ullog"Dr. Ulloa,”
and collectively, “Medical Defendants{Dkt. No. 36)! For the following reasons, County
Defendants’ Motion is granted in part and denied in partMedical Defendants’ Motion is
grantedn full.

I. Background

A. Factual Background

Thefollowing facts are drawrrém the Plaintiff’s ComplainfCompl. (Dkt. No. 2)), and
are taken as true for the purpose of resolving the instant Motions.

1. Medical Car€laims

Plaintiff alleges that he suffers from a chronic dysfunction of his pitugizyd, a
condition that Platiff's privatephysician had historically treated with medicatitimat increase

Plaintiff’s testosterone level and lower his estrogen le¢@bmpl. 971720-22.§ On October

! Plaintiff additionally named as Defendants Sgt. Matthew Kitt, Sgt. Randart & apt.
Carden. On February 5, 2018, the Court ordered Plaintiff to show cause as to why it should not
dismiss all claims against those Defendants for failure to state afolaiglief. (Dkt. No. 6.)
Plaintiff did not respond. On April 18, 2018, the Court dismissed without prejuticiaims a
to those Defendants. (Dkt. No. 15.)

The Courtalsonotes that Plaintiff names a “Kevin Cheverko” in the summary of Count
Il. (SeeCompl. 19) However, Cheverko is neither named as a Defendsed,idat 1), nor
listed as a party tthisAction, (see idat 2-3), and, as County Defendants state, “his name is not
mentioned in the body of the Complaint except [in] para[graph] 85 and, . . . he has not been
served in this action,” (County Defs.” Mem. 1 nidh at 5 n.9). The Court thus declines to
consider allegations against Cheverko.

2 Plaintiff does not use consistent numbering in his Complaint. To avoid confusion, the
Courtcites to the ECigenerated page number stamped in the upper right-hand corner of
Plaintiff’s Complaint, followed where applicable by the paragraph number.



26, 2017, Plaintiff entered/estchester County JailMfCJ’) as a pretrial detainedld. at9
1 19.} Plaintiff informedthe examiningwrse at intake that he suffered frorahaonicpituitary
condition that required specific medicationd.Y Medical staff confirmed Plaintiff’s condition
and “assured” Plairffi“that his medications would be validated by bnmunity physician by
October 30, 2017 and subsequently administerdd.’a{10  23. Plaintiff assertshowever,
thateven though his medications were “verified” by his pharmadya{ 10 24), and
“validated by his community physicidn(id. at 11 29), he did not receive his medications for
over a monthgausing hinto suffer aseverenormone imbalance and, as a redatigue, muscle
and joint pain, weight change, numbness, and dizzindsat (0-131 26—31, 37—38 During
thetime that Plaintiff did not receive his mediaais,he madenumeroussick call requestfor
his medications and for pain relieiil.(at 16-11 1 28), “personally approached a nurse
administering med[ications]. . request[ing] to be provided with” his medication.,)(and
wrote letters tdr. Ulloa (the medical directoat WCJ andDr. Gendell(thedirector of chronic
careat WCJ thatwent unansweredid. at 121 32).

On November 6, 2017, “a nurse frg@orrect Care}ook Plaintiff for blood work to
screen his testosterone[] and [e]stroteels.” (Id. at 119 29.) Following his blood test,
Plaintiff “filed numerous request[s]”’ to Correct Care “inquiring about theratory results,” and

wasthereafter informethat “his levels were dangerously Idw(Id. at 119 30.) On November

3 Plaintiff asserts that WCJ contracts with Correct Care to provide medieaica
inmates, (Compls, 8), and that Correct Care’s employees are “all trained[including [as to]
the proper technique for administering intramuscular injectiorgs,a( 12 Y 36).

4 Plaintiff states that the “normal range for a maley8drs old is anywhere from 500—
1000 [t]estosterone,” and that Plaintiff’s private physician “wanted [egtbsterone level to be
at a balanced 800.” (Compl. 13 § 38.) HowePRédaintiff's test resultshoweda level of
“[tlestosterone 391 (a drop from 1040 to 391 in just 1.5 weeks). at 119 30.)



13, 2017 a nursdrom Correct Caréperformed another blood test upon Plaintiff, and discovered
thereafter[] that Plaintiff’s testosterone dropped again to amtag [level]” (Id. at 117 31.f

Plaintiff alleges that héreceived his first dose ¢imedicatiof” on November 28, 2017,
“34 days after arriving at WCJ."ld at 127 35.) Plaintiff asserts that the delay caused him to
have “serious side effects,” including “vomiting, numbness, [and] headaches,” and[ilegjos
him to a potential tumor in his pituitary gland.ld(at 19-20159-63.) Plaintiff also asserts
that when he did receive his medications, the nuiagéesd to aspirate the needle prior to
performing his injectionsjd. at 16 1 46), and then “perform[ed] the injection[] at an extremely
slow pace with the intention[] of causing Plaintiff paind. @t 167 45).

Sometiméan December 201 Plaintiff filed a grievance relating tus medical care On
December 242017,Plaintiff received a response denying his grievante:.af 27.) The
response statdd relevant part:

| received written documentation from MaH Kelly, Director of Nursinfj] which

states that on 11/20/17, the-site Medical Director, Dr. Ulldg spoke with your

community physician regarding your plan of care. The community physician

reported to Dr. Ulloa that he wanted to discontinue medication for you. Per Dr.

Ulloa your plan of care here @ CJ] includes a referral to the endocrinologist and

an appointment has been scheduled. Medication and specifically the dosage per

Dr. Ulloa will be titrated/gradually decreased to completidr@sedon lab values

As far as the nursing staff administering intramuscular injections pehnalelic

Kelly, each nurse is trained and has passed a natimealsing examination.

Includedin their years of formal training is the proper technique for administering

intramuscular injections... . Your complaint regarding the administering of your

injection is vague. You do not provide any specific details about the injection; you
only state the nurse did not know how to administer an intramuscular shot.

(Id.) Plaintiff's appeal of his grievance was den@dDecember 28, 2017ld. at 28.) The

denial statedh relevant part

5 In particular, the November 13, 2017 test showed Plaintiff’s “[f]ree testosiglevel
to be] 25, [blood] testosterone . . . 46, andestrogerlevel to be]. . . under 25.” (Compll1
131)



Our healthcare providdiCorrect Cargis well aware of youicondition andis
diagnosing andhas] been treating you in accordance with standard medical
practice. .. [E]ach of the nurses [is] required to pass a national licensing
examination andre routinely assessed for competency. [Correct Care] h4$ also
as you request. .[,] scheduled you for an appointment with[@mdocrinologist.

(1d.)

On December 27, 201P)aintiff wastaken toWestchester County Medical Center, where
he was evaluated by amdocrinologst as part of the plan of carecommended by Dr. Ulloa
(Id. at 13139.) The endocrinologist “opted to continBaintiff’s medicationin spite of [Dr.
Ulloa’s] urgency to titrate Plaintiff off his medicatiohg(ld. at 13139-40.) The
endocrinologist alstdemanded that [Correct Care] refer Plaintiff immediately for an MRI” to
check for a potential pituitary gland tumotd.(at 13-14  41.)As of the time of the filing of the
Complaint, Plaintiff had nateceived an MRI. 1¢.)®

Plaintiff asserts tha¥ledical Defendantonduct was consistent witbestchester
County and Correct Cargwlicies of denying medication, delaying administration of
medication, administering smaller doses than recommengdpdvate physiciandailing to
employ an endocrinologist or consult wélprivate endocrinologist, failing to train and
supervise its employees, and failing to investigate claims of medadptawtice, all in a
deliberateeffort to decrease Westchester Ciytsncosts and increase Correct Care’s profitd. (
at 121133-34;id. at21-22170-71, 76.)He further asserts thdbzensf lawsuitshave been
filedagainst Correct Care, Westchester Couautyl their employees, including Dr. Ulloa and Dr.

Gendell,allegingsimilar conducatWCJand other facilities (Id. at 5-8;id. at 18-199152-57.)

® It is not clear from the Parties’ filings whether Plaintiff has since receivedRin Mor
is it known whether Plaintiff has developed a pituitary gland tumor.



2. Claim of Harassment and Threats

On December 20, 201PJaintiff went to WCJ'’s law library to prepage notice of claimi
against Correct Care with regard to his medical care clai@smpl. 141 42.Y Plaintiff alleges
that,after he prepared his notioéclaim, he went to Defendant Hewithe law librarianto have
it notarized. (Id.) DefendantHewitt then“read the contents” of the notioé claimout loud in
front of other prison officials, including Defendant Millex correction officer, and unnamed
Correct Care nursegld.) In so doingHewitt intentionallyannounced —accurately— that
Plaintiff was receiving treatment for HI\(Id.) Plaintiff asserts that Hewitt and Millénereafter
harassed Plaintiff about his alleged HIV status and encouraged other pris@as@iid inmates
to haras#laintiff for same.(Id. at 14 16Y143-45id. at 20-2111 65, 67.) When Plaintifftold
Hewitt that he wouldile a grievance againstewitt if she did not stop, shalegedlythreatened
that she would get other inneat— associates of her child’s father to assault him if he did so.
(Id. at 14 16144 id. at 20-21 § 66.)Plaintiff thusdid not file a grievance against Hewitt “out
of fear of being assaulted.Id( at 14, 16 1 44. Plaintiff alleges that, as a result of Hewitt and
Miller's comments, “a vast majority of inmates and W&TaKf believe that Plaintiff has.HV.
and treat him indifferent” and “[p]eopbe afraid to shower after Plaintiff, use the microwave
after him, use the phone after him, and inmates never pick him on a sports team or torgdlay boa

games.” [d.at 21 1 67.)

"In general, as a condition precedent to bringistatelaw claim against a New York
municipality, a plaintiff must file a notice of claim within 90 days after the clainesitisat
describes, among other things, the nature of the clSeN.Y. Gen. Mun. Law88 50€e(1)(a),
50-e(2);Russell v. Westchester Comm. Cdllb. 16€CV-1712, 2017 WL 4326545, at *5-8
(S.D.N.Y. Sept. 27, 2017) (describing notice of claim requirements).



B. ProceduraBackground

Plaintiff filed the Complaint and request to proceed without prepayment of fees, that is, in
forma pauperi¢‘IFP’), on January 24, 2018. (Dkt. Nos. 1, 2.) The Court granted PlaitfER’s
requesion January 29, 2018. (Dkt. No. 4.) On February 5, 2018, the Court issued an Order
directing Plaintiff to show cause as to why it should not dismiss claims aBaifestdants Sgt.
Matthew Kitt, Sgt. Randazzo, and Capt. Cardenfailure to stée a claim for relief, and
additionally directed service on the remaining Defendants. (Dkt. Na?&intiff did not
respond, and the Couttereaftedismissed withouprejudiceall claimsas tothose Defendants.
(Dkt. No. 15.) The remaining Defendants were servéDkt. Nos. 9, 18-22, 40-41.)

On February, 2018, Plaintiff filed a letter stating thia¢ has “continued to have issues
receiving [his] medications and receiving proper care,” that the “pain [and]da\effects have
become worsé and that he has “developed [ggcomastia,” which he allegesll require
surgery. (Dkt. No10.) The letteradditionally statedhat the County canceled his scheduled
“50-h hearing regarding his claims(ld.)® The Court ordered Defendants to respondhpril 9,
2018. (Dkt. No. 12.) On April 24, 2018, Defendaat&nowledgedhe 50-hhearing was
adjourned andtatedthat it was escheduled for April 26, 2018. (Dkt. No. 16.) Defendants
additionally requestefilirther time to respond to Plaintiff’s substantive clanegardinghis
medicalcondition in order to obtain his consent to share his medical recadds.Tkie Court
granted Defendants until May 24, 2018ite a response. (Dkt. No. J7Defendants did not file

a response; it is unclear whether Defendabtained Plaintiff’'s consent.

8 New York Law provides*Wherever a notice of claim is filed against a city the city
... shall have the right to demand an examination of the claimant relative to theruszarnd
extent ofthe injuries or damages for which claim is made.Y.NGen. Mun. Lawg 50-h.



On May 7, 2018 and May 14, 2018, Defendants filed letters seeking a pre-motion
conference in anticipation of filing motions to dismiss. (Dkt. Nos. 23, 24.) On May 15, 2018,
the Court set a briefing schedule. (Dkt. Nos. 26) ®Tedical Defendant§iled their Motion To
Dismiss and accompanying papers on June 21, 2018. (Not. of Mot. (Dkt. No. 36); Decl. in Supp.
of Mot. (Dkt. No. 37); Mem. of Law in Supp. of Mdt.Med. Defs.”"Mem.”) (Dkt. No. 38))
CountyDefendantdiled theirMotion To Dismis and accompanying papers on July 17, 2018.
(Not. of Mot. (Dkt. No. 45); Decl. in Supp. of Mot. (Dkt. No. 46); Mem. ofia Suyp. of Mot.
(“County Defs.” Mem.”) (Dkt. No. 47).OnAugust 23, 2018, Plaintiff filed a letter, (Dkt. No.
51), which the Court construed as Plaintiff’s opposition to the Motions, (Dkt. No(i2).
September 7, 2018, Defendants filed their repbeBlaintiff's opposition. (Dkt. Nos. 56, 57.)

On May 31 2018, Plaintiff filed a letter alleging that, when he wagssported to a new
facility, his records were transferred with the exception of “informatiotapeng to . . . [his]
hormone condition.” (Dkt. No. 29 plaintiff then filedan additional letteon July 10, 2018,
alleging that “[t]his is a direct and intentional retaliative blow to my health and wegjlbe
(Dkt. No. 43.) Plaintiff further alleged that “[i]t is now six weeks without my medication and |
have growing side effects as well as mental and bodily hara.) ©On July 13, 2018, the Court
filed a memo endorsement statthgt Defendants areéminded oftheir] obligation to preserve
evidence for discovery and is ordered to respond to Plaintiff’s allegation.” (Dkt. No. 44.)
Defendants have not responded.

[I. Discussion

A. Standard of Review

Defendants move to dismiss the Complaint pursuant to Federal Rule of Civil Procedure

12(b)(6). SeeCountyDefs.” Mem.1; Med. Defs.” Mem. 1.) The Supreme Court has held that



although a complaint “does not need detailed factual allegations” to survivéaa moodismiss,

“a plaintiff’s obligation to provide the grounds of his entitlement to relief reguinore than

labels and conclusions, and a formulaic recitation of the elements of a causenofvdchot

do.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (citations, alteration, and internal
guotation marks omitted). Indeed, Rule 8 of the Federal Rules of Civil Proceduranem

more than an unadorned, the-defendant-unlawhdiynedme accusation.’Ashcroft v. Igbal

556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it tenders naked assertions devoid of
further factual enhancementld. (alteration and internal quotation marks omitted). Rather, a
complaint’s “[flactual allegations must be enough to raise a right to eddmfe the speculative

level.” Twombly 550 U.S. at 555. Although “once a claim has been stated adequately, it may be
supported by showing any set of facts consistent with the allegations iontipéaat,”id. at

563, and a plaintiff need allege “onlgaugh facts to state a claim to relief that is plausible on its
face,”id. at 570, if a plaintiff has not “nudged [hidaim[] across the line from conceivable to
plausible, the[] complaint must be dismissad, see also Igbal556 U.S. at 679 (“Determining
whether a complaint states a plausible claim for relief willbe a contexspecific task that

requires the reviewing court to draw on its judicial experience and comman fuswhere

the wellpleaded facts do not prit the court to infer more than the mere possibility of

misconduct, the complaint has alleged — but it has not ‘show[r{hat the pleader is entitled

m

to relief.”” (citation omitted) (second alteration in original) (quotingl HR. Civ. P. 8(a)(2)))d.
at 678-79 (“Rule 8 marks a notable and generous departure from the hypertechreeal, cod
pleading regime of a prior era, but it does not unlock the doors of discovery for dfamdd

with nothing more than conclusions.”).



“[W]hen ruling on a deferaht’'s motion to dismiss, a judge must accept as true all of the
factual allegations contained in the complairtrfickson v. Pardyss51 U.S. 89, 94 (2007) (per
curiam) Further, “[flor the purpose of resolving [a] motion to dismiss, the Coudraw[s] all
reasonable inferences in favor of the plaintifdaniel v. T & M Prot. Res., Inc992 F. Supp. 2d
302, 304 n.1 (S.D.N.Y. 2014) (citation omitted).

Where, as here, a plaintiff proceeds pro se, the Court must “construe[] [his icdmpla
liberally and interpret([] [it] to raise the strongest arguments that [it]lesifg).” Sykes v. Bank of
Am, 723 F.3d 399, 403 (2d Cir. 2013) (per curiam) (internal quotation marks omitted).
However, “the liberal treatment afforded to pro se litigants does not exempte gadysfrom
compliance with relevant rules of procedural and substantive Bell’v. Jende]l980 F. Supp.
2d 555, 559 (S.D.N.Y. 2013) (internal quotation marks omitseh;also Caidor v. Onondaga
County 517 F.3d 601, 605 (2d Cir. 2008)R]ro se litigants generally are required to inform
themselves regarding procedural rules and to comply with them.” (italicendal quotation
marks omitted)).

B. Analysis

County andMedical Defendantsacharguethe Complaint must be dismissed for failure
to exhaust, (County Defs.” Mem. 14-15; Med. Defs.” Mem. 24-&&) that Plaintiff fails to
state avlonell claim against the County or Correct Cametheir employees acting in their
official capacities(County Defs.” Mem 18-21; Med. Defs.” Mem. 8-12). County Defendants
furtherargue that Plaintiffails toallegea cognizableonstitutional violation by Hewitt or
Miller, (County Defs.” Mem. 15—-)7and thaHewitt and Miller are protected by qualified
immunity (id. at 21) Medical Defendantiurtherargue that Plaintiff fails to allegbepersonal

involvementof Dr. Ulloa andDr. Gendellin the alleged constitutional violatipMed. Defs.’

10



Mem. 5-7); that Plaintiff fails toallegea cognizable constitutional violatidiecause he does not
allege deliberate indifference to a serious medical ,(ekdt 12—-19) and thafPlaintiff fails to
allegeany state law claim(id. at 19-22).

1. Exhaustion

a. ApplicableLaw

ThePLRA provides that “[n]o action shall be brought with respect to prison conditions
under [8] 1983 of this title, or any other Federal law, by a prisoner confined in lpyigain, or
other correctional facility until such administrative remedies as are aeadedlexhausted.42
U.S.C. 8§ 1997e(a). This “language is ‘mandatory’: An inmate ‘shall’ bring ‘norag¢or said
more conversationally, may not bring any action) absent exhaustion of availabtestrative
remedies.”Ross v. Blakel36 S. Ct. 1850, 1856 (2016) (quotMipodford v. Ngo548 U.S. 81,

85 (2006)). The exhaustion requirement applies to “all inmate suits about prisoRdif&f v.
Nussle 534 U.S. 516, 532 (2002), and includes actions for monetary damages even if monetary
damages are not available as an administrative rersedgpoth v. Churner532 U.S. 731, 741
(2001). Moreover, thELRA “requires proper exhaustion, which means using all steps that the
prison grievance system holds ouWilliams v. Priatng 829 F.3d 118, 122 (2d Cir. 2016)
(alterations, citations, and internal quatatmarks omitted). Indeed, tFeRA demands “strict
compliance with the grievance procedure , or else dismasal must follow inexorably.”

McCoy v. Goord255 F. Spp. 2d 233, 246 (S.D.N.Y. 2003) (alteration, citations, and internal
guotation marks omittepd$eealsoPorter, 534 U.S. at 520. Exhaustion must ogouor to
Plaintiff's filing suit; “[sJubsequent exhaustion after suit is filed thereferi@sufficient.” Neal

v. Goord 267 F.3d 116, 123 (2d Cir. 200byerruled on other grounds by Port&34 U.S. at

532 seealsolLopez v. Cipolini1l36 F. Supp. 3d 570, 582 (S.D.N.Y. 2015) (noting that

11



“subsequent exhaustion after suit is filed is insufficient, even where, asthmight seem more
efficient simply to proceed with the lawsuit rather than dismiss it only to see it immgedetel
filed” (alteration, citations, and internal quotation marks omitted)

However, the PLRA contains a “textual exception to mandatory exhaustRms$ 136
S. Ct. at 1858. “[T]he exhaustion requirement hinges on the ‘availablility]’ of astmaitive
remedies: An inmate... must exhaust available remedies, but need not exhaust unavailable
ones.” Id. (second alteration in originalAvailable “grievance procedures..are[those]
capable of use to obtain some relief for the action complainedafdt 1859 (internal quotation
marks omitted). IfRoss the Supreme Court identified “three kinds of circumstances in which an
administrative remedy, although officially on the books, is not capable of use to efifii r
Id. An administrative remedy is unavailable: (1) where “it operates as a sieguleedd— with
officers unable or consistently unwilling to provideyaslief to aggrieved inmates(2) where
the procedure is “so opaque that it becomes, practically speaking, incapable oichdfas “no
ordinary prisoer can discern or navigate ithr (3) where “prison administrators thwart inmates
from taking advantage of a grievance process through machination, misrepi@seoita
intimidation” Id. at 1&9-60. It bears noting, however, that the “three circumstances discussed
in Rossdo not apear to be exhaustiveyWilliams 829 F.3d at 123-24 & n.2, but rather “guide
the Court’s inquiry,’Khudan v. LegNo. 12CV-8147, 2016 WL 4735364, at *5 (S.D.N.Y. Sept.
8, 2016).

Finally, failure to exhaust is an affirmative defense, not a pleading eegert. See
Jones v. Bogks49 U.S. 199, 216 (2007grullon v. City of New Havery20 F.3d 133, 141 (2d
Cir. 2013). As such, Defendants bear the burden of proving failure to exdesMtCoy, 255

F. Supp. 2d at 248 (“[The] defendants bear the burden of proof and prisoner plaintiffs need not

12



plead exaustionwith particularity.”), and “‘hmates are not required to specially plead or
demonstratexdaustion in their complaintsJones 549 U.S. at 216Therefore,'dismissal is
appropriate on a motion to dismiss where failure to exhaust is clear on the faseanbiaint.”
Brinson v. Kirby Forensic Psych. CGtNo. 16CV-1625, 2018 WL 4680021, at *6 (S.D.N.Y.
Sept. 28, 2018xee also McCqy255 F. Supp. 2d at 249 (“If failure to exhaust is apparent from
the face of the complaint, however, a Rule 12(b)(6) motion is the proper vehicle.”).

b. Applicable GrievancBrogram

As Medical Defendants notesdeMed. Defs.” Mem. 25),He grievance program
applicable here it New York State Department of Corrections and Community Supervision’s
Inmate Grievance Program (“IGP”pee7 N.Y.C.R.R. § 70kt seq The IGPprovides fora
threestep grievance procesSee Colon v. Annugdio. 17CV-4445, 2018 WL 4757972, at *17
(S.D.N.Y. Sept. 28, 2018Jerry v. HulseNo. 16CV-252, 2018 WL 4682784, at *6 (S.D.N.Y.
Sept. 28, 2018}ydara v. BurgerNo. 14CV-1415, 2018 WL 1578390, at *5 (S.D.N.Y. Mar.
29, 2018). At the first step, an inmate submits a written grievance torttaed Grievance
Review Committee (“IGRC”), which attempts to resolve the issue “informaihg’ithere is no
resolution, “conduct[s] a hearing to answer the grievance or make a recomuoretal #tie
superintendent.” 7 N.Y.C.R.R. 8§ 701.5(b). If the IGRC’s determination is adverse nhoniie i
at the second step the inmate may appeal to the superinteBeaerit. 8 701.5(c). And if the
superintendent’s determination is adverse to the inmate, at the third and final stepetieemay
appeal to the Central Office Review Committee (“CORCge d. § 701.5(d). “[Ohly after
CORC has reviewed the appeal and rendered a decision are New York’s gripnaredures

exhausted.”Gardner v. DaddezidNo. 07CV-7201, 2008 WL 4826025, at *2 (S.D.N.Y. Nov. 5,

13



2008). That is, only after completing all three steps of the IGP may an immtiate suif see
Ross 136 S. Ct. at 1856)illiams 829 F.3d at 122, provided no exception to exhausipphies

c. Application toDefendant Hewitt

It is undisputed tha®laintiff did not file a grievance against Defendant Hewilthe
Complaint states that Plaintifflid not grieve [D]efendant Hewittregarding healleged
harassmendf Plaintiff regarding hidH1V status“out of fear of being assaulted by helldien’s
father['s] countesparts” who were also inmates at WCJ. (Compl. 14, 16 { 44.) County
Defendants argue that no exceptiorexhaustioexcuss Plaintiff's failure to exhaustecause
Plaintiff only alleges a “secontdand thredtdesigned to “circumvent the established grievance
procedure,” which, they contend, “cannot form the basis of one of theRbssexceptions.
(County Defs.” Mem. 14.)

CountyDefendantsargumentis unpersuasive. As noted, afiministrative remedy is
unavailable wheréprison administrators thwart inmates from taking advantage of a grievance
process through machination, misrepresentation, or intimidatkog$ 136 S.Ct. at1860,
including where 06fficials misled orthreatenedndividual inmates so as to prevent their ake
otherwise proper proceduresy. (emphasis added).

Here, Plaintiff alleges:

Plaintiff confronted [D]efendant Hewitt about hactions. .. and requested that

she refrain from reading/misstating the contents of his legal worloodtin the

future because heactionswere subjecting him to retaliationPlaintiff advised

[D]efendantHewitt[] that if her conduct persisted in the fututeat hewould file a

grievance. Defendamtewitt then stated to Plaintiff[,]My baby['s] father’s boys

are here in the jail''m from Mount Vernon, if you don’t know you better ask

about [J]ermaine, so file your grievance if you want and see whatrsppgour

white ass.” Plaintiff understood this to mean that he would be assaulted by other
inmates if he filed a grievance against [D]efendant Hewitt.

14



(Compl. 14, 16 1 44.) Contrary to County Defendants’ contetti@tri‘Plaintiff has not
identified one single act that prevented him from filing a grievance agé#engtt,” (County
Defs.” Mem. 15), this allegatioronstitutes a specif@ndclear threathat relates directly to
Plaintiff's prospective grievance agatrHewitt Not only did Hewitt threaten harm to Plaintiff,
but did sowith particularity, by identifyinghe people who would harm Plaintiff, and did so in
direct eply to Plaintiff's tellingHewitt that he would file a grievan@gainst her This is
sufficient to plausibly fit within one of thRossexceptions.Cf. Jackson v. Downstate Corr.
Fadlity, No. 16€V-267, 2018 WL 3650136, at *6 (S.D.N.Y. July 31, 2018) (rejecting argument
that a threat prevented the plaintiff from filing a grievaas “wholly unsupported by any
evidence and [as] conclusory insofar as [the] [p]laintiff point[ed] to no fagtsdiang such
intimidation”); Medina v. KaplanNo. 16-CV-7223, 2018 WL 797330, at *5 (S.D.N.Y. Feb. 8,
2018) (“Conclusory allegations oftimidation are insufficient to establish the unavailability of
administrative remedies. . There is no allegation that the threat was even related to her
grievance and ability to exhaust available administrative r8lief.
CountyDefendantsespondhat, afterHewitt’s alleged threatPlaintiff filed a notice of
claim “assert[ing] medical claims agaifi€orrect Carepnd various correctioofficers” and
“started the grievance process. abouthe injectiors he was receiving.”(County Defs.” Mem.
15.) In Defendants’ viewthis sequence of evergbows that Hewils alleged threatannothave
intimidated Plaintiff, for if Plaintiff “was not intimidated to file a [notice of claior]a lawsuit,
there is no reason why he could have filed a timely grievantagainstHewitt. (Id. (relying
onRiles v. Bichanan 656 F. App’x 577, 581 (2d Cir. 2016)).) This argummargses the mark
That Plaintifflater filed a grievance aboatherallegationsagainstotherprison officialssays

nothing about his fear eétaliationby Defendant Hewittvere he to file a grievanaeith his
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allegatiors against her The Second Circuit’s unpublished decisiorRiles far fromsupporting
County Defendants’ argumetg,tothe contrary There,an inmate failed to complete the
relevant grievance process beftiliag suit in partbecause a prison official “threatened to
punish him if he ‘pushed the issueRiles 656 F. App’x at 581.The Second Circuitoncluded
the alleged threat did not exsaitheinmate’sfailure to exhaust because he thereafibnstted a
grievancein spite of this deged threat.”ld. As the Court put it, the inmate “was not deterred
from exhausting; he simply did not exhaust in accordance with the procedigtesiere,
however Plaintiff wasclearly deterred from exhaustiag to Defendant Hewitt

Therefore CountyDefendantdail to carry theirburden of provindailure to exhaustvith
respect to Plaintiff's claims against Defendant HewsdeMcCoy, 255 F. Supp. 2d at 248
(“[T] his circuif] hds] held that nonexhaustion is an affirmative defense, and that therefore
defendants bear the burden of proof . . . .").

d. Application to Defendant Miller

County Defendants arguleat Plaintiff ‘fail[ed] to file a grievance regarding the alleged
statements attributed to Miller(County Defs.” Mem. 14.) To be sure, unlike the case with
Defendant Hewitt, the Complaint is silent as to whether Plaintiff filed (or attertgpfée or
otherwise indicatetie wouldfile) a grievancegainst Defendant MillerPlaintiff does not aé#ige
that Miller threatened Plaintiff, or indeed that Plaintiff had any contact with Mdlwing
Miller’s alleged harassing commentsSe@Compl. 14, 18][7144—-46.) Nor does the Complaint
allege thaHewitts threat deterred him from filg a grievane againsMiller. (Id.)

Yet, it is County Defendants’ burden to proR&intiff's failure to exhaustSeeMcCoy,

255 F. Supp. 2d at 248 (“[The] defendants bear the burden of proof and prisoner plaintiffs need

not plead exhaustion with particularity.”Because “inmates are not required to specially plead
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or demonstrate exhaustion in their complain@illiams, 829 F.3d at 12@nternal quotation
marks omitted), Plaintiff's failure tmclude information in his Complaint showing the steps he
took to exfaust with respect to Defendant Milldoes not demonstrate lialure to exhaust.
Here,County Defendants offer no evidence showing that Plaintiff in fact failed tcisgehe
grievance processith respect to Defendant Miller

Therefore, it is notlear from the face of théomplaintthat Plaintiff failed to exhaustis
administrative remedies as to his claims against Defendant Mid&sSimmons v. CrippNo.
12-CV-1061, 2013 WL 1285417, at *3 (S.D.N.Y. Mar. 28, 2013)(fere, as here, there is
ambiguity in the record as to the circumstances surrounding failure to exhausgurt agrees
that it would be more prudent to rule on the exhaustion issue on a more fully-developed
record.”). Accordingly, theCourt declines to dismiss the Complaimt these grounds.County
Defendants remain free to raise the exhaustion issue in the fidure.

e. Application tdViedical Defendants

Medical Defendants— Correct CareDr. Gendell, andr. Ulloa— argue thatalthough
“Plaintiff acknowledges the existence of WCJ's grievance procedure,” he “onlysectthie
first two steps of the grievance processd failed to “appeal[] to the third and final level in this

process.” (Med. Defs.” Mem. 25 (citing particularCompl. 27-28).)

9 Because County Defendaritg[ve] not submitted any additional evidence” on the
issue of exhaustion, it would b@appropriate “to convert [County Defendants’] instant Motion
to a Rule 56 motion for summary judgment on the issue of exhausitartinez v. Aycock
West 164 F. Supp. 3d 502, 510 n.7 (S.D.N.Y. 20&8&)ng Hilbert v. Fischer No. 12CV-3843,
2013 WL 4774731at *3 (S.D.N.Y. Sept. 5, 20138ee alsavicCoy, 255 F. Supp. 2d at 251"
nonexhaustion is not clear from the face of the complaint, a defendant’s motion t® disaukl
be converted, pursuant to Rule 12(b), to one for summary judgment limited to the narrow issue
of exhaustion and the relativedyraightforward gestions about the plaintiff's efforts to exhaust,
whether remedies were available, or whether exhaustion might be, in viéegl loincumstances,
excused.”).
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Medical Defendants fail to sustain their burden of proving Plaintiff's failuexhaust.
SeeMcCoy, 255 F. Supp. 2d at 248. To be sure, althabhghCmplaint shows that Plaintiff
exercised the first two steps in the grievance progessCompl. 27-28), there is no
documentation attached to the Complaint showlirag Plaintiff exercised the final step in the
grievance processhat is, appeal to the COR&e7 N.Y.C.R.R. § 701.5(d). This omission,
however, is not enough to demonstrate failure to exhawginAi nmates are not required to
specially plead or demonstrate exhaustion in their complailélifams 829 F.3d at 122
(internal quotation marks omittedWhere, as here, “a prisoner indicates that he has takea
steps toward exhaustion, district courts will not normally infer from his silenteany
remaining steps that he has not fully exhaust&téenowv. Williams No. 13CV-3961, 2014
WL 941276, at *2 (S.D.N.Y. Mar. 11, 2014) (emphasis in originkldical Defendants offer
no evidenceshowing that Plaintiff in fact failed texercise the final step in the grievance
process.Nor is this a case where the “timing of the [clJomplaint shows that the grievance
process could ndtave been completed wheitaintiff commenced this actidnPerez v. City of
New YorkNo. 14CV-7502, 2015 WL 3652511, at *3 (S.D.N.Y. June 11, 2015), for the
Complaint wasubmitted on January 26, 2018¢€éCompl. 26) nearly a month after the
Plaintiff's seconestep grievancappeal was deniegsee id.at 28).

Therefore, it is not clear from the face of the Complaint that Plafaiiéfd to exhaust his
administrative remediess to his claims against Medical DefendarAscordingly, the Court
declines to dismiss tHéomplaint on these groundSee Sanders v. City of New Y,ddo. 16-
CV-7426, 2018 WL 3117508, at *5 (S.D.N.Y. June 25, 2018) (declining to dismiss complaint
where the plaintiff “filed an initial grievance” and “forwarded his grievatw[the] [w]arden”

but “[did] not address whether [the] [p]laintiff requested a hearing bdier&2RC or appealed

18



to the CORC”)Martinez 164 F. Supp. 3d at 509-10 (“Although [the] [p]laintiff does not
specifically state that he complied with each level of the appeals process, e filet b
grievance, interpreting his allegations liberally, his efforts are sitisuch that nonexhaustion

is not clear from the face of the CompldintJames v. Orange CounBorr. Facility, No. 09-
CV-9226, 2011 WL 5834855, at *3 (S.D.N.Y. Nov. 18, 2011) (denying motion to dismiss for
failure to exhaust where thpdaintiff supplied a “partial history of his exhaustion of the grievance
process”)}® Medical Defendants remain free to raise the exhaustireiin the futureSee
Simmons2013 WL 1285417, at *3.

2. Monell Liability

a. Applicable Law

“Congress did not intend municipalities to be held liable [under § 1983] unless action
pursuant to official municipal policy of some nature causeanastitutional tort.” Monell v.
Dept of SocSens., 436 U.S. 658, 691 (1978). Thus, “to prevail on a clagairest a
municipality under [8] 1983 based on acts of a public official, a plaintiff is required te:prov
(1) actions taken under color of law; (2) deprivation of a constitutional or statutbty rig
(3) causation; (4) damages; and (5) that an official policy of the municipality caesed t
constitutional injury.” Roe v. City of Waterburp42 F.3d 31, 36 (2d Cir. 2008)he fifth
element reflets the notion that Blonell defendant “may not be held liable under § 198@ly
because it employs a tortfeasoBd. of CountyComnirs v. Brown 520 U.S. 397, 403 (1997)

Pembaur v. City of Cincinnat75 U.S. 469, 478 (1986) (holding tlahunicipality may not be

10 As with County Defendantsge supran.9, because Medical Defendattia[ve] not
submitted any additional evidence” on the issue of exhaustion, it woutderopriate “to
convert[Medical Defendants’] instari¥lotion to a Rule 56 motion for summary judgment on the
issue of exhaustion.Martinez 164 F. Supp. 3d at 510 r(gitation omitted).
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liable under § 1983 “by application of the doctrine of respondeat supataicy omitted).
Rather, inunicipalities may only be held liable when the municipality itself deprives an
individual of a constitutional right.’Newtonv. City of New Yorks66 F. Supp. 2d 256, 270
(S.D.N.Y. 2008)

A plaintiff may satisfy the “policy, custopj or practice” requirement by alleging one of
the following:

(1) a formal policy officially endorsed by the municipality; (2) actions ralxg

govenment officials responsible for establishing the municipal policies thagédaus

the particular deprivation in question; (3) a practice so consistent and widksprea

that, although not expressly authorized, constitutes a custom or usage of which a

supervising policymaker must have been aware; or (4) a failure by policymakers

to provide adequate training or supervision to subordinates to such an extent that it

amounts to deliberate indifference to the rights of those who come into contact with

the municipakemployees.
Brandon v. City of New YaorK05 F. Supp. 2d 261, 276—-77 (S.D.N.Y. 2010) (citations omitted);
see alsdPatterson v. County of Oneida75 F.3d 206, 226—27 (2d Cir. 2004) (describing
methods of establishingonell liability).

b. Application

Plaintiff makes several allegatiotigat gotowardMonell liability. He allegesthat
DefendantVestchester Counggxhibited “deliberate indifference” to Plaintiff’'s medical care
through its “failure to train[] and supervise contractors,” including Defendamnect Care.
(Compl. 19 1 56. Plaintiff alsoalleges thatWestchester County and Correct Caespite
having the “responsibility to provide inmated] WCJ. . . with medical’treatment, ifl. at5),
fail “to timely prescribe” essentiahedicationgo inmatesthereby “needlessly” placing inmates
“at risk of death or serious physical injury” and demonstrating “delibandtéarence toNVCJ'’s

inmate population,”id. at6; id. 18 1 53). Plaintiff nextallegesthatCorrect Cardnas a “pattern(]

and practice” of exhibiting “unreasonable delay in ordering essential medsatid. at6), and
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fails “to ensure that all essential medications are ordered and stocked priorrefiltiate
thereby causing inmates to go “several daybouit . . . required medication,d( at7). Furthe,
Plaintiff alleges that Correct Care “sesvemates their medications at fluctuating tirhes
including up to three hours after tterdered isue time[].” (Id. at8.) Finally, Plaintiffseems to
allegethatWestcheste€ounty is on noticef variousmedical caréssues by virtue of having
been named in dozensfefleral and statewsuits. (Id. at5, 8 id. 18  54.)

Plairtiff’s allegatiors cannot be read to assert tifi@mal policy” or “official actions”
theoresof Monellliability. Brandon 705 F. Supp. 2dt276—77. The Court thus considers
whetherPlaintiff plausiblystates a “custom”or “failure to train”theoryof liability. Id.

i. Widespread and Persistent Custom

A plaintiff may satisfy the “policy, custom, or practice” requirement by altpgn
practice so consistent and widespread that, although not expressly authorizédiesast
custom or usage of which a supervisingg@emaker must have been awar&tandon 705 F.
Supp. 2cat276-77. fA]n act performed pursuant to a ‘custom’ that has not been formally
approved by an appropriate decisionmaker may fairly subject a municipalitpitiyian the
theory that the relevant practice is so widespread as to have the force &rtamry’ 520 U.S at
404, which is to say, that it is a “longstanding practice or custom which constitetstandard
operating procedure of the local government entilgit v. Dallas Indep. Sch. Distt91 U.S.
701, 737 (1989) (internal quotation marks omittsdgalsoKern v. City of Rocheste®3 F.3d
38, 44 (2d Cir. 1996) (noting that a municipality’s custom “need not be memorialiaed in
specific rule or regulation?’) To prevail on thistteory of municipal liability, a plaintiff must
prove that the custom at issue is permanent andsetled. SeeCity of St. Louis v. Praprotnjk

485 U.S. 112, 127 (1988)[T] he Court has long recognized that a plaintiff may be able to prove
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the existence of a widespread practice that, although not authorized by wvitterebgpress
municipal policy, isso permanent and well settled as to constitute a ‘custom or usage’ with the
force of law.” (internal quotation marks and citation omitteBpyis v. City of New Yorik28 F.
Supp. 2d 327, 346 (S.D.N.Y. 2002ff'd, 75 F. Appx 827 (2d Cir. 2003) (explaining that
“[w]idespread means that [the unconstitutional acts in question] are common or prevale
throughout the [government body]; well-settled means that the [unconstitutital gaestion]
have achieved permanent, or close to permanent, statdsijnally, “a custom or policy cannot
be shown by pointing to a single instance of unconstitutional conduct by a mergesngioche
municipality.” Tiemanv. City of NewburghNo. 13CV-4178, 2015 WL 1379652, at *12
(S.D.N.Y. Mar. 26, 2015(alteration and internal quotation marks omittedl} the Supreme
Court emphasized iklonell, Congress enacted1®83 “because of the persistent and widespread
discriminatory practices of state officials,” and out of recognition that npatiies’ practices
could become “so permanent and well settled as to constitute a ‘custom or udagfeeiorce
of law.” 436 U.S. at 691 (citation and internal quotation marks omitted).

Here, Plaintiff’s allegations are insufficient to @iéea widespread or permanent practice.
Plaintiff allegesthatWestchester County and Correct Ganeoughtheiremployees acting in
their official capacitiesfail “to timely prescribe” essential medications to inmagedibit
“unreasonable delay in ordering essential medicatidas,"to ensure that all essential
medications are ordered anddted prior to the [refill date],and“servd] inmates their
medications at fluctuating timés(Compl. 6-8id. 181 53.) However,Plaintiff does not
specify— or indeed identify —anyincidents of delayfailure to order, failure to restocér
fluctuating administratiomwith respect ttherinmates, which is fatal to hidonell claim. See

Walker v. City of New York3 F. Supp. 3d 301, 312 (E.D.N.Y. 2014)r{te] [p]laintiffs have not
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identified any additional, similar examples of unconstitutional practices beyepgi¢hts they
complain of here.”).

Instead, Plaintiff cites tother federal and state lawsuits against Westchester Cdiohty.
at 5, 8;id. 18-191954-55.) However,* a plaintiff’s citation to a few lawsuits involving claims
of alleged [constitutional violations] is not probative of the existence of an umdepglicy by
a municipality” Harris v. City of NewburghNo. 16CV-2731, 2017 WL 4334141, at *5
(S.D.N.Y. Sept. 27, 201 {glteration in originalquotingAmeduri v. Village of Frankfo, 10 F.
Supp. 3d 320, 341 (N.D.N.Y. 20)4%ee alsalearrLaurent v. Wilkerso461 F. App’x 18, 22—-23
(2d Cir. Feb. 8, 2012)“[[The plaintiff's] citation to various lawsuits involving inmate claims for
the excessive use of force is not probative of the existence of an underlying lpatlicguld be
relevant here): Nardoni v. City of New YorlB31 F. Supp. 3d 116, 128 (S.D.N.Y. 2018)
(“Because neither of the[] [cited othedses resulted in an admission or finding of liability,
those cases. . . are ingfficient to establish [the] [p]laintifs Monell claim.’); Peterec v.

Hilliard , No. 12CV-3944, 2013 WL 5178328, at *11-12 (S.D.N.Y. Sept.16, 2(d.3)ngle
similar lawsuit is insufficient to give rise toMonell claim). Further,even if citing to other
cases wagprobative of aMonell policy, Plaintiff does not explaiat allhow the specifiaclaims
made in thoséawsuits relate to claims made in his own suivby thecases are otherwise

comparable?! Plaintiff therefore fails to allege a widespreaatl pervasiveractice.

1ndeed, three of the five cases Plaintiff citageCompl. 18-19 { 55), are unhelpful to
his claimbecause the court in each held that the plaintiffsfhiget to establisiMonell liability
on any theory.SeeRodriguez v. Countyf dVestchestemNo. 15CV-9626, 2017 WL 118027, at
*7 (S.D.N.Y. Jan. 11, 2017Melvin v.Countyof WestchesteiNo. 14CV-2995, 2016 WL
1254394, at *12-13 (S.D.N.Y. Mar. 29, 201Bjlworth v. Goldberg 914 F. Supp. 2d 433, 453—
55 (S.D.N.Y. 2012).

The othe two cases Plaintiff citess¢eCompl. 18-19 § 55), are distinguishable. In
BekticMarrero v. Goldberg850 F. Supp. 2d 418 (S.D.N.Y. 2012), the Court held that the
plaintiff had establishetonellliability on a custom-opractice theory becauseter alia,
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ii. Failure to Train

A plaintiff may alsosatisfy the “policy, custom, or practice” requirement by alle§ag
failure by policymakers to provide adequate training or supervision to subordmateshtan
extent that it amounts to deliberate indifference to the rights of those wharmongentat with
the municipal employees.Brandon 705 F. Supp. 2dt276—77. However,"*[a] municipality’s
culpability for a deprivation of rights is at its most tenuous where a claim tnragadlure to
train.” Connick v. Thompso®63 U.S. 51, 61 (2011). Only where a plaintiff can demonstrate
that a municipality’s failure to train “amourtis deliberate indifference to the rights of those with
whom municipal employees will come into contact” will a municpalicy actionable under
§ 1983 be established/oray v. City of Yonker®924 F. Supp. 8, 12 (S.D.N.Y. 1996) (internal
guotation markemitted);see alsaConnick 563 U.S. at 61 (same)‘[D]eliberate indifference’
is a stringent standard of fault, requiring proof that a municipal actor didezba known or
obvious consequence of his actio®fown 520 U.S. at 410. To establishibelate
indifference, glaintiff must demonstratfl) that“a policymaker knows to a moral certainty that
her employees will confront a given situation”; (2) that “the situation eitheepiethe
employee with a difficult choice of the sort that tragin .will make less difficult or that there
is a history of employees mishandling the situation”; andh@)‘the wrong choice by the city
employee will frequently cause the deprivation of a citizen’s constitutioridsrigwalker v.

City of New Ydk, 974 F.2d 293, 297-98 (2d Cir. 1992) (internal quotation marks omisesel)

Plaintiff identified a November 2009 U.S. Department of Justice report that tcatcthat the
Westchester DOC's provision of medical care to inmates was constitutioafdiedt in several
respects.”ld. at431. Similarly, inAlvarado v. Westchester Coun®2 F. Supp. 3d 208
(S.D.N.Y. 2014)the Court held that plaintiffs establishiinell liability by looking in part to
the same DOJ reportd. at217-18. Here, however, Plaintiff does not argue that thatyesae-
old report applies to his case, nor does he identify any other report or other docuiramggha

apply.
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also Case v. City of New Yoik33 F. Supp. 3d 372, 404 (S.D.N.Y. 2017) (“At the motion to
dismiss stage, the Second Circuit uses a tpreeg test to determine whether a plaintiff has
demonstrated a municipality’s ‘deliberate indifference’ in the context afué to train claim.”
(citing Walker, 974 F.2d at 297-98))[D]emonstration of deliberate indifference requires a
showing that the official made a conscious capand was not merely negligenignes v. Town
of EastHaven 691 F.3d 72, 81 (2d Cir. 2012), and generally requires a showiig] gfettern of
similar constitutional \alations by untrained employee&bdnnick 563 U.S. at 62 (interha
guotation marks omitted). At the same time, however, the Supreme CQanimickreaffirmed
the viability, in limited circumstances, of the “singleident” theory of liability. See idat 63-
65. Under the single-incident theory, a municipality can be found to be delibenalifigrent
based on a single constitutional violation where “the unconstitutional consequencksgfdai
train [are] so pantly obvious that a city could be liable under § 1983 without proof of a pre-
existing pattern of violations.Td. at 64. A violation of constitutional rights must be a “highly
predictable consequence” of the failure to trdoh.at 63-64 (internal quotation marks omitted).
“Thus, deliberate indifference may be inferred where the need for moreaer sgiervision to
protect against constitutional violations was obvious, but the policymaker failecké& ma
meaningful efforts to address the risk of harm to plaintiffSdsh v. Countpf Erie, 654 F.3d
324, 334 (2d Cir. 2011(plteration, citations, and internal quotation marks omitted).

In sum,“while it may be true that 983 plaintiffs cannot be expected to know the
details of a municiglity’s training programs prior to discovery, this does not relieve them of their
obligation undetqgbal to plead a facially plausible claim3toeckley \County of NassguNo.
15-CV-514, 2015 WL 8484431, at *2 (E.D.N.Y. Dec. 9, 20(&)erations omitte). “To state a

claim for municipal liability based on failure to train, [a] [p]laintiff . must allege facts that
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support an inference that the municipality failed to train its [employees], that o didls
deliberate indifference, and that the failure to train causetbhigitutional injuries.”Tieman
2015 WL 1379652, at *22.

Here, PlaintiffallegesthatWestchester County, acting wta medicalcarecontractor
Correct Carefailed to train prison officials at Wda the proper medical camd inmates with
pituitary gland disorders. (Compl. 5,i8; 19 1 56) However Plaintiff does not point tthe
existence ofinyformal or informaltraining program?? Nor does Plaintiff explaiwith any
specificityhow the training provided to prisanedicalstaff was deficient The “mere
allegation[]of . . .inadequate training. . [is]insufficient. . . unless supported by factual
details.” Tieman 2015 WL 1379652, at *13%ee als@&imms v. City of New YqrKo. 10CV-
3420, 2011 WL 4543051, at *2 n.3 (E.D.N.Y. Sept. 28, 2011) (notingpthiatiffs must
“provide more than a simple recitation of their theory of liability, even if thatyhedrased on a
failure to train”),aff’'d, 480 F. App’x 627 (2d Cir. 2012). Plaintiff’s conclusory allegations are
thus insufficient. SeeSantos v. New YoRRity, 847 F. Supp. 2d 573, 577 (S.D.N.Y. 2012)
(“Because the existence of a municipal policy or practice, such as a failuaatortsuperise,
cannot be grounded solely on the conclusory assertions of the plaintiff, [the fd&iciaims

against the [c]ity are dismissed with prejudice.” (citation omittefinson v. City of New Yqrk

12 Had Plaintiff identified such a trainirgrogram, he would have been required to
“identify a specific deficiency in the. .training program and establish that that deficieis
closely related to the ultimate injury, such that it actually caused the ctosatudeprivation.”
Wray v. City of New York90 F.3d 189, 196 (2d Cir. 2007) (internal quotation mankiscitation
omitted; see alsdkinv. Vill. Of CornwaltOn-Hudson Police Dep't577 F.3d 415, 440-41 (2d
Cir. 2009) (“The plaintiff must offer evidence to support the conclusion that the trgiroggam
was inadequate, ntiat a particular officemay be unsatisfactorily trained thatan otherwise
sound program has occasionally been negligently administered, and that a hyplgthetica
trained officer would have avoided the constitutional violatigimternal alterations, citation,
and quotation marks omitted)).
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No. 06CV-9426, 2011 WL 666161, at *4 (S.D.N.Y. Feb. 15, 2Qtihding the plaintiff’s
“unsupported conclusory allegation that the [c]ity failed to train the individudijajents”
insufficient to establish municipality liabilityBradley v. City of New YoriNo. 08CV-1106,

2009 WL 1703237, at *3 (E.D.N.Y. June 18, 2009) (“The [c]Jomplaint’s conclusory, boilerplate
language— that he [c]ity failed to adequatelydin, discipline, and supervise employees and
failed to promulgate and put into effect appropriate rules and regulations agptcdid duts
and behavioof its employees— is insufficient to raise an inference of the existence of a custom
or policy, let alone that such a policy caused [the] [p]laintiff to be arrestedwtiprobable
cause.” internalaltertions, quotation marks, acdation omitted))McAllister v. NY.C.Police
Dept, 49 F. Supp. 2d 688, 705 (S.D.N.Y. 1999) (“Conclusory allegations of a municipality’s
pattern or policy of unconstitutional behavior are insufficient to estabhébreell claim, absent
evidence tasupport such an allegation.”).

In sum, the Complaint laclsufficiently specific allegationfom which the Court could
reasonably infeeither thatWestchester Countyr Correct Care had a widespread or pervasive
customof delaying administration of hormone ather medication to inmatesr that
Westchester Countyr Correct Cardailed to train its employeaggarding the proper
administration ohormone or othemedicationto inmates Because Plaintifhas not plausibly
alleged‘that an official policy of the municipalityatised the constitutional injuryRoe 542
F.3d at 36, thiMonell claim against Westchester CourBgrrect Cargand the individual

Defendants in their official capacitiesust be dismissed
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3. Personal Involvemenif Individual Medical Defendants

Medical Defendants argue that the Complaint must be dismisse@®adJitoa andDr.
Gendellfor failure to allege their personal involvement in the alleged constitutional vinolatio
(Med. Defs.” Mem. 5.)

“I'tis well settled that, in order to establish a defendant’s individual liability in a suit
brought under § 1983, a plaintiff must show . . . the defendant’s personal involvement in the
alleged constitutional deprivationGrullon, 720 F.3dat 138. To establish personal
involvement, a plaitiff must show that:

(1) the defendant participated directly in the alleged constitutional violatioting2

defendant, after being informed of the violation through a report or appeal, failed

to remedy the wrong, (3) the defendant created a policy stiorouunder which
unconstitutional practices occurred, or allowed the continuance of such a policy or
custom, (4) the defendant was grossly negligent in supervising subordinates who
committed the wrongful acts, or (5) the defendant exhibited deliberatieradce

to the rights of inmates by failing to act on information indicating that

unconstitutional acts were occurring.

Id. at 139 {talics and internal quotation marks omitted). In other wordsghlise vicarious
liability is inapplicable to . . [Section] 1983 suits, a plaintiff must plead that each Government-
official defendant, through the official’s own individual actions, has violated the @ditsti”

Igbal, 556 U.S. at 676Therefore, Plaintiff must plausibly allege tlia¢ individual Melical
Defendants’ actions fall into one of the five categories identified ab®ge.Lebron v. Mrzyglod
No. 14CV-10290, 2017 WL 365493, at *4 (S.D.N.Y. Jan. 24, 2017) (holding that the five
categories “still control[] with respect to claims that domeofuire a showing of discriminatory
intent” postigbal).

As described above, tleentralallegations in the Complaiarethe month-long delay in

theadministration of Plaintiff’'s medicationéCompl. 1  1id. at 10-13 11 26-29, 32, 35, 4d;

at 19-201159-60, and the improper administration of mgection including the failure to
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aspirate the needle prior itgectionand the slow pace of performing the injectiod, &t 16
1145-46. The Complaint does not allege tiat Ulloa andDr. Gendell themselvedelayedhe
administration of Plaintif6 medicationsor “participated directlyin the administration of his
injections Grullon, 720 F.3cat 139. Rather, theComplaint allegesnlythatDr. Ulloa and Dr.
Gendelldid not respond ttetters from Plaintiff “informing [them] that [Correct Care’s] failure
to provide him with his medications ha[d] caused him to stuff@@ompl. 12 § 32.) To the
extent this allegationffers a “failure to remedy” or “deliberate indifference” theofypersonal
involvement,seeGrullon, 720 F.3cat 139, Plaintiff fails to explain when herote Dr. Ulloa and
Dr. Gendell, whaexactlyhestated in his letters to them that would aleem to the occurrence
of aconstitutional violation, or for how long afttre letters were sehtlacked his medicatian
or received delayedr otherwise inadequasglministration of his injectianin other words, the
Complaint does not establish a plausible connection between Dr. Ulloa’s aadridell’s
alleged failures to respond and the alleged constitutional hde®m.Thompson v. Bogtko. 16-
CV-3477, 2018 WL 4760663, at *7 (S.D.N.Y. Sept. 28, 2qh8)ding no personal involvement
where “[t]here is no allegation that [a defendant] faieddt on information regarding the
[allegedly] unlawful conduct or otherwise acted with gross negligeftioiet! alteration in
original) (internal quotation marks and citation omidedThis threadbare allegation therefore
fails to offer sufficienfactualdetailto establish personal involvement.

The ComplaintalsoallegesthatDr. Ulloa and Dr. Gendell “have both been the subject of
various federal lawsuits that include wrongful death claims at [WestishCounty Jail]
(Compl. 8.) This conclusoryallegation however, isnsufficient,as Plaintiff does natite to
those other lawsuits @xplainhow those suitgelate to Plaintiff'scase The Complaintlso

alleges that Dr. Ulloa and Dr. Gendell are expettieéteep medical cog] at WCJ to a
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minimum by way of refusing inmes basic treatments(ld 12 { 33) Thisallegationtoois
conclusory and, moreover, does not bear on Dr. Ulloa and Dr. Gendell's personal involvement in
Plaintiff’s case.

Finally, Plaintiff alleges that Dr. Ulloa and Dr. Gendattked “training with regard to
Plaintiff's [p]ituitary [g]land” condition. (d. 13 § 41.)Yet, Plaintiff fails to connect this
statement to the alleged constitutional violatioAs noted, the Complaint does not allege that
Dr. Ulloa and Dr. Gendeilere themselveesponsiblesitherfor the delay irPlaintiff’s
receiving his medicatianor in the improper administration Blaintiff's injections; it only
alleges thathey failed to respond to histters It is not clear from the Complaihbw Dr. Ulloa
and Dr. Gendell'slieged lack of trainingn pituitary gland conditionsonnects to their failure to
respond or otherwisestablshes their personal involvement.

These are the onbllegatiors in the Complaint thadre specific tdr. Gendell. All other
relevant allegations involve an unnamed intake nuided€101119, 23), an unnamed nurse
who fielded Plaintiff's request for sick calld(10-11 § 28), and two unnamed nurses who did
Plaintiff's blood work, {d. 111129, 31), none of whons named as defendanin thiscase
Therefore, the Complaint faito allegeDr. Gendell's personal involvemenBecause, the
Complaint is devoid ofigficient factual allegations to allotthe Court to “draw the reasonable
inference that” Gendeis “li able for the misconduct allegedgbal, 556 U.S. at 678-79, the
Complaint must be dismissed addo Gendell.

Plaintiff makes ondinal allegation specific to Dr. UllaaThe Complainglleges thabDr.
Ulloa wanted to titrat®laintiff’'s hormone medications. (Compl. 1839-40.) This allegation
is suppotedby documention attached to the Complajmamely,agrievance letter sent by a

prison official to Plaintiffon December#£, 2017 whichstates irrelevant part:
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[O]n 11/20/2017. .., Dr. Ulloa spoke with[Plaintiff's] community physician
regardingPlaintiff's] plan of care. The community physician reported to Dr. Ulloa
that he wanted to discontinue medication[Rlaintiff]. Per Dr. UllogPlaintiff's]
plan of carehere at [WCJ]includes a referral to the endocrinologist and an
appointment has been scheduleiedication and specifically the dosage per Dr.
Ulloa will be titrated(gradually decreased to completion) based on lab values.
(Id. at27.) However, Plaintiffails to connecDr. Ulloa’s titration plarto the alleged
constitutional violatios: there is no suggestidhat titrationcausedr otherwise contributed to
either thedelay in the receipt d?laintiff’'s medicatios between October and Novemi2817or
the improper administration of thections Indeed, the grievance letter stateghout
contradiction elsewhere in the Complathigt it was Plaintiff’s private physicianpt Dr. Ulloa,
who “wanted to discontinue medication.ld) Nor is there a suggestidinat the titration |an
led other prison medical officiate delay or imprperly administer the medicatiorkinally,
there is no suggestion that the titration pl@monstrates th&ir. Ulloa acted with*deliberate
indifferencé to Plaintiff’s medical needseeGrullon, 720 F.3dcat 139, forthe grievance letter
— which is uncontradicted elsewhere in the Complainhdicatesthat Dr. Ulloabothacted in
concert with Plaintiff’s private physiciaCompl. 27), andeferred Plaintiff to an
endocrinologist, whexamined Plaintifand “opted to continue Plaintif’'medication in spite of
[Dr.] Ulloa’s urgency to titrate Plaintiff éhis medications,”id. at 137139-40).
Thereforethe Complaint fails to allege Dr. Ullogsersonal involvemenh the alleged
constitutionaliolations. Because, the Complaint is devoidudfisient factual allegations to

allow the Court to “draw the reasonable inference tBat'Ulloais “li able for the misconduct

alleged,”Igbal, 556 U.S. at 67879, the Complaint must be dismissed as thlda.
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4. Retaliation Claim Against Defendant Hewitt abdfendaniMiller

Plaintiff's third cause of action allegbarassment angtaliation againsiamong others,
Defendarg Hewitt andMiller. (SeeCompl. 20.§3

“Prisoners have a constitutional right to petition the government, and it is aonadht
§ 1983 for prison officials to retaliate against prisoners for the exercisatofght” Bartley v.
Collins, No. 95€CV-10161, 2006 WL 1289256, at *4 (S.D.N.Y. May 10, 2008hwever,
“[c]ourts properly approach prisoner claims of retaliation with skepticism amidydar care,
becauseirtually any adverse action taken against a prisoner by a prison officie&n .be
characterized as a constitutionally proscribed retaliatory &vis v. Goord 320 F.3d 346, 352
(2d Cir. 2003) (internal quotation marks and citation omittee@also Bartley 2006 WL
1289256, at *4noting that retaliation claintsare easily fabricated and may cause unwarranted
judicial interfeence with prison administration”). Therefore, “to survive a motion to dismiss
.. ., a plaintiff assertinga] First Amendmentetaliation claim[] must allegél) that the speech
or conduct at issue was protected, (2) that the defendant took adverse actiontegplasitiff,
and (3) that there was a causal connection between the prapetsdh and the adverse action.”
Davis, 320 F.3d at 352 (internal quotation marks and citation omit#aadverse action is any
“retaliatory conduct that would deter a similarly situated individual of ordifianness from

exercising his or her constitutional rigtitdd. at 353 ¢itation omitted). In determining whether

a prison official’s conduct constitutes adverse action, “the court’s inquiry musiidred to the

13 Because the Coucbncluaes thatPlaintiff fails to establistMonell liability with
respect to Westchester County or Correct @aiits employees acting in their official capacities
see supr&ection 11.B.2, and that Plaintiff failed to establish the personal involvememe of t
individual Medical Defendantsge supré&ection 11.B.3the Court need only consider at this
time whether Plaintiff states a claim against Defergldptvitt and Miller in their individual
capacities
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different circumstances in which retaliation claims arise, bearing in mingrieahers may be
required to tadrate more .. than average citizensId. (internal quotation marks, alterations,
and citation omitted).

a. Defendant Hewitt

The Complaintlleges thaHewitt, in notarizingPlaintiff’s notice of claimagainst
Medical Defendantgead aloud the contents of the noti€elaimin front of others, contrary to
hernormalpractice,(Compl. 14 § 42id. at 20-21 11 65—§6thatin so doingHewitt deliberately
misstated that Plaintiff was receiving treatmentHéV, causing others to hass Plaintiflabou
his alleged HIV statusid. at 14, 161142-45;id. at20-21 1 65, 67andthatHewitt— in
response t@laintiff’s telling Hewitt thathe would file a grievancagainstherif she did not stop
— stated,;'[m]y baby’s] father’s boys are here in the jail; I'm from Mount Vernon, if you don’t
know you better ask about gFfmaine, so file your grievance if you wamdseewhat happens
to your white ass,{id. 14, 16 1 44). In other words, the Complailé¢ges that Hewitt
threatenedPlaintiff thatassociates of hehild’s father, also incarcerated at WCJ, wdudam
him were he to file a grievan@gainstHewitt, therebydeterringPlaintiff from filing grievance
against Hewittout of fear of being assaulted.Id()

As to the firsDavisrequirementCounty Defendants argue that “although a grievance
can be considered protected speech, Plaintiff admittedly did not file one,” arifi thiae
instant lawsuit is considered protected speech, any action that predates ttatapaet form
the basis of a retaliation claim(County Defs.Mem. 16 (internal quotation marks and citation
omitted).) This argumenis doublyflawed First, Gounty Defendants midkat Plaintiffengaged
in protected speech by filing himtice of claimagainst Medical Defendants. (Compl. 14 { 42.)

SeeBarnet v. City of YonkerdNo. 15CV-4013, 2018 WL 4680026, at *9 (S.D.N.Y. Sept. 28,
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2018) (holding that the plaintiff “engaged in protected speech by filing the notitaraf);

M.C. v. Countyof WestchesteNo. 16€CV-3013, 2018 WL 1275435, at *8-9 (S.D.N.Y. Mar. 6,
2018) (“[T]here is no doubt th@the] [p]laintiff has a protected interest in commencing a suit
against public officials to protect his constitutional rightsSecond,County Defendanttake an
overly narrow viewof whenan actiorrelating to filingagrievance becomes protectgaeech

Of course, [i]t is well-established that inmatdding of grievances is a constitutionally
protected exercise of their right under the First Amendment to petition thengoaa for the
redress of grievancesMateo v. BristowNo. 12CV-5052, 2013 WL 3863865, at *4 (S.D.N.Y.
July 16, 2013) (citationsmitted). Whilecourts have not drawn a bright linethe moment of
filing, they have helthata prisoner’s oral complaimhay constitutgrotected speectSee e.g,
Quezada v. RoWNo. 14CV-4056, 201 AL 6887793 at *11 (S.D.N.Y. Dec. 14, 2017)
(“[P]rotected activity is not limited to the filing of grievances, and there is some egitlaic
[the] [p]laintiff complained tdone defendant] about [another defendant’s] harassing conduct,
which is its own exercise of protected activityMcIntosh v. United Statedlo. 14CV-7889,
2016 WL 1274585, at *26 (S.D.N.Y. Mar. 33016) (collecting case$dr the proposition that
verbal complaints can be protected action for purposes oftaARiendment retaliation claim”);
Smith v. WoodsNo. 03CV-480, 2006 WL 1133247, at *10 (N.D.N.Y. Apr. 24, 2006 The

First Amendment protects, not only the filing of written grievances and cortgplaut, under
some circumstances, the making of oral ptaimts to corrections officer9,"aff’d, 219F. App’x

110 (2d Cir. 2007)Gill v. Riddick No. 03€CV-1456, 2005 WL 755745, at *10 (N.D.N.Y. Mar.
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31, 2005) (collecting casedut seeGarrido v. Coughlin 716 F. Supp. 98, 101 (S.D.N.Y. 1989)
(holding that‘verbal confrontation’is not protectedctivity).**

Here,Plaintiff’s clear, specific statemetd Hewitt — that hewouldfile a grievance
againstHewitt if shedid not stop harassing him — is protected spe&geDolan v. Connolly
794 F.3d 290, 294 (2d Cir. 2015) (i well established that retaliation against a prisoner for
pursuing a grievance violates the right to petition government for the redressvahges
guaranteed by the First and Fourteenth Amendments and is actionable under §ritf@&3al
guotation marks and citation omitt¢dyranco v. Kelly 854 F.2d 584, 589 (2d Cir. 1988) (noting
that the‘intentional obstruction of a prisonertight to seek redress of grievances is precisely the
sort of oppression that section 1983 is intended to remedy.” (alterations and interagbiuot
marks omitted)).Thereforetaking Plaintiff’s allegations as true, Plaintiff has plausibly alleged
that hewas engaging in protected speé&cth when he approached Hewitt to notarize his notice
of claimagainst Medical Bfendantand when he confrontddewitt about her harassment of
him.

As to the seconBavisrequirement, Rintiff hassufficiently demonstrateddverse
action. To be sure, Hewitt's harassocgnments— her reading aloud of Plaintiff’s notice of
claim infront of othersand her deliberately misstating Plaintiff’s Hftatus— do not constitute
adverse action becautteeydid not“deter” Plaintiff eitherfrom filing his notice of claimagainst
Medical Defendanter confrontingHewitt with a prospectivagrievanceagainst herDavis, 320

F.3d at 352 (internal quotation marks omitte@ine Complaint reflects that, following the

14 Courts have also held that other conduct related to the filing of the grievance may be
protected.See, e.g.Graham v. Henderso®9 F.3d 75, 80 (2d Cir. 1996) (holding that the
plaintiff's “filing of a grievance and attempt to find inmates to represent theagti® .. . is
constitutionally proteted”).

35



harassing coments,Plaintiff did file his notice of claim and did confront Hewiftherefore,
althoughHewitt’s allegedcommentsvereunprofessional, ancaused Plaintiff to suffer
legitimate embarrassmeamndevenhumiliation,they amount to ‘insulting or disrespectful
comments. . . [that] ‘without moreare‘simply de minimisacts that falloutside the ambit of
constitutioral protection.”” Toliver v. City of New Yorkb30 F. App’x 90, 92 (2d Cir. 2013)
(quotingDavis, 320 F.3cat353).

Hewitt’s alleged threabf physical harmhowever, is another story. “Courts have found
that, while verbal threats may qualify as adverse actions, they misifbeiently specific and
direct to be actionablé. Terry, 2018 WL 4682784, at *11 (quotirdateq 2013 WL 3863865,
at *5); see als@\lbritton v. Morris No. 13CV-3708, 2018 WL 1609526, at *18 (S.D.N.Y. Mar.
29, 2018) ¢am@. “The less direct and specific a threat, the less likely it will deter an inmate
from exercising his First Amendmaenghts.” Mateq 682 F. Supp. 2d at 43dee alsdHofelich
v. Ercole No. 06€€V-13697, 2010 WL 1459740, at *2 (S.D.N.Y. Apr. 10, 2010) (concluding that
“whether [verbal threats] constitute adverse action seems to depend onebigicispand the
context in which they are utteregd)unney v. BruretonNo. 04CV-2438, 200AVL 1544629, at
*23 (S.D.N.Y. May 29, 2007)cpllecting cases amibting that “verbal threats may constitute

adverse action... depend[ing] on their specificity and the context in which they are uttéfed”).

15The Court notes that some cases have held that verbal threats are not, abaht phys
injury, actionable.See e.g, Bradshaw v. City of New Yqrko. 15CV-4638, 2018 WL 818316,
at *8 (S.D.N.Y. Feb. 9, 2018) (“[T]he law is clear that although indefensible and unpootassi
verbal threats or abuse are not sufficient to state a constitutional violatinaizlg under
Section 1983.” (ultimately quotingarris v. Lord 957 F. Supp. 471, 475 (S.D.N.Y. 199%pe
also Purcell v. Coughlin790 F.2d 263, 265 (2d Cir. 1986) (affirmidigmissal of‘claim[] that
prison guards called [the plaintiff] names” because the claim “did noeadlieg appreciable
injury”); Holland v. City of New Yorki97 F. Supp. 3d 529, 546 (S.D.N.Y. 2016) (collecting
casesaandholding that “[a]llegations of threats or verbal harassment, without any iojur
damage, do not state a claim under [Section] 1983” (ultimately &timcell, 790 F.2dat
265)); Rembert v. Cheverkdlo. 12€CV-9196, 2014 WL 3384629, at *9 (S.D.N.Y. July 10, 2014)
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Here,Plaintiff alleges a specific threal.he Complainstates
Plaintiff confronted [D]efendant Hewitt about her actions and requested that
she refrain from reading/misstating the contents of his legal worloodtin the
future because her actions were subjgctirm to retaliation. Plaintiff advised
[D]efendant Hewitt[] that if her conduct persisted in the future, that he would file a
grievance. Defendant Hewitt then stated to Plaintiff[,] “My baby fashieoys are
here in the jail! I'm from Mount Vernon, fou don’t know you better ask about
[J]ermaine, so file your grievance if you want and see what happens to lyerr w
ass.” Plaintiff understood this to mean that he would be assaulted by othezsinma
if he filed a grievance against [D]efendant Hewitt.
(Compl. 14 14.) This allegation constitutes a specifiear threatnade in response to
Plaintiff's prospective grievance against Defendant Hewdtwitt threateed physicaharm to
Plaintiff, and did savith particularity,by pointing to thenmateswho would harm Plaintiff and
explaining why they would harm him at her directigdnd Hewittallegedlydid so indirect
responséo Plaintiff's statement that he would file a grievance agiest The Court thus
concludes thalaintiff has plasibly alleged thaHewitt’s specific and direct verbal threaas

intended to detef Plaintiff from exercising his First Amendment rights and therefore constitutes

adverse action for purposes of a retaliatitaim.X® Cf. Terry 2018 WL 4682784, at *11

(holdingallegation that officers “intimidated [the plaintiff]” after the plainfifed a grievanc&o
be“insufficient to allege adverse action”).

However, as one court has noted, “the Second Circuit has not definitively spoken” on the
guestion whether a threat may give rise to a retaliation clafimcent v. Sitnewski1l7 F. Supp.
3d 329, 340 (S.D.N.Y. 2015). Indeed, a close readifuofell — the Second Circuit case
generally cited for the proposition that physical injury must be sheee),e.gHolland, 197 F.

Supp. 3d at 546 — shows that it did not invalmeatsto an inmate but “claims that prison
guards called [the plaintiffl names and denied him peRsifcell, 790 F.2d at 265. Perhaps as a
result of this confusion, “courta this District are split” on the question whether physical injury
must be showrVincent 117 F. Supp. 3d at 348s the cases cited in the text demonstrate.

16 County Defendants argue th@vhile [Plaintiff] claims to have perceived a threat,
Plaintiff did not think twice about asking Hewitt to notarize his [notice of claim], which she did.”
(County Defs.” Mem. 18 (citation omitted)Tjhis argument reverses the series of events as stated
in the Complaint. Plaintiff alleges that he received notary services frontttbewor about
December 20, 2017. (Compl. 14%.) Hewitt thereafter allegedly harassed Plainidt,)
causing Plaintiff to “confront[] [D]efendant Hewitt . . . in or around December 26, 2074t (

149 44). It was during that afrontation that Hewitt allegedly threatened Plaintitd.)
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(holdingofficers’ verbal threat did not constitute adverse action because the plaintiff did “not
know the names of the officers who threatened landbecause the threats “lack[ed].

specificity and directnesgtitations omitted))Albritton, 2016 WL 1267799, at *18 (holding
statement that officer “tolfthe] [p]laintiff that grievances were unlikely to succeed and said that

he would handle things ‘his way’” was insufficiently specific or direct).

Finally, as to the thir@avisfactor, the Court concludes tHiaintiff hasalleged
sufficient facts to plausibly establishcausal connection between the protesfebch and the
adverse action:A plaintiff may establish causation either directly through a showing of
retaligdory animus, or indirectly through a showing that the protected activityoNased
closely by the adverse actionSmith vCountyof Suffolk 776 F.3d 114, 118 (2d Cir. 2015).
Here,whenPlaintiff notarizedhis notice of clainfthefirst instance oprotected speeghHewitt
allegedly made the harassiogmments regarding Plaintiff's medical status, prompting Plaintiff
to confront Hewitt andhreaten a grievance against fteesecond instage of protected speech)
Hewitt's threat was made immediatalfter, and in direct response tioe second instance of
protected speectRetaliatoryanimusis thus properlynferredfrom this sequence of events.

Therefore, th&ourt concludes that Plaintiff stategetaliation claim against Defendant
Hewitt sufficient to survive a motion to dismiss. Coubgfendars’ undeveloped contention
that “to allow this case to proceed teehvery on these facts would open the floodgates to
inmates to claim retaliatiofor every decision they dislike” is not weliken. (County Defs.’
Mem. 17 (internal quotation marks and citation omitted).) County Defendants dibeniot
anythingsuggesting thatreatdike those allegeth the Complainare commonplaceThe
Court thusrejects thenotion that allowing limited discovery in such circumstarises

unwarranted.
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b. Claim Against DefendaMiller

The Complaintlleges that Defendant Miller was presienthe law librarywhen
Defendant Hewittnade her harassing commeststhat is, when she read aloud the contents of
Plaintiff's notice of claimandmisstated his HIV statugCompl. 14 § 42.) The Complaint also
alleges that, following thisvliller harassed Plaintiff about his HIV status and encouraged other
prisonofficials and inmates$o harass Plaintiff,id. at 14, 16143-45;id. at 2-211165, 67),
causing “a vast majority of inmates and WCJ staff [to] believe that PlaiagfHal.V. and treat
him indifferent,” and to be “afraid to shower after Plaintifeuhe microwave after him, use the
phone after him, and . . . pick him on a sports team or to play board gaichest.’2{ 1 67.)

As to the firstDavisfactor,theact of filing thenotice of claims was itself protected
speech.See supr&ectionll.B.4.a. However, a to the seconBavisfactor, Faintiff fails to
allegethat Miller took any adverse action against hibnlike the case with Defendant Hewitt,
there is no allegation in the Complaint thétler threatenedPlaintiff in any way Nor is there an
allegation that Plaintiftngaged with Defendant Miller when notarizirg notice of claim
against Medical Defendants, or tiaintiff confronted Miller about stoppinte allegedly
harassing comments. Indeed, Plaintiff doesseein tallege that he spoke Defendant Miller
at all RatherPlaintiff only allegesthat Miller would askPlaintiff whether he was “here to get
[his] H.L.V. injection” in front of “other inmates and staff to the point that everyone thought
Plaintiff was H.l.V.positive.” (Compl. 14 § 43.) These comments do not constitute adverse
action Althoughdeely unprofessionaltheyamount td* insulting or disrespectful comments’
... [that] ‘without more’ are ‘simplyle minimisacts that fall ‘outside the ambit of constitutional
protection.” Toliver, 530 F. App’xat 92 (quotingDavis, 320 F.3d at 353 see also Davis320

F.3d at 353 (holding thahe defendants’ “sarcastic’ commehts the plaintiff— “calling him

39



‘stupid,’. . .. [,] speaking to him in a ‘hostile’ manner, ‘buryirigs grievancds] and discussing
[the plaintiff's] grievance with another prison official” — “do not, without more, constitute
adverse action?)Lopez 136 F. Supp. 3d at 590 (“Although [the] [p]laintiff states that [the]
[d]efendantspublicly humiliated herand taused hemental anguish,’ [the] [p]laintiff has not
sufficiently alleged that her humiliation or mental anguish rose to the lepslyohological pain
that wasmore than de minimis in nature.” (alterations and citations omitiedj v. RelINo.
09-CV-737, 2011 WL 2471295, at *19 (D. Conn. June 21, 2011) (holding that the plaintiff’s
allegation that the defendarii¢gan to follow him around and identify him to other correctional
officers’ not serious enough to support a retaliation claim (cagis 320 F.3d at 353)).
Because Plaintiff cannot satisfy teecondDavisfactor, the Court concludes that Plaintiff fails to
state a retaliation claim against Defendant M#ler

lll. Conclusion

Thereforefor the reasons stated herdime Courtgrantsin part and denies in part County
DefendantsMotion To Dismiss, and grants in filMedical Defendantdotion To Dismiss
Plaintiff's claims against Westches CountyCorrection Officer Miller, and Medical Defendants

are dismissedas are Plaintiff’s claimagainst Defendant Hewitt in her official capacity

7 The Court declines to consider at this time whether any Defendant is protgcted b
qualified immunity. County Defendants’ qualified immunity “argument” runsde than half a
page andails to meaningfully applyhe qualified immunitycase law to this caseSéeCounty
Defs.” Mem. 21.)

The Court also declines at this time to exercise supplemental jurisdiction over the
pendent statéaw claims alleged in the Complaintee Matican v. CityfdNew York524 F.3d
151, 154-55 (2d Cir. 2008).

Finally, the Court does not read the Complaint to allege any claim relating to P&intif
access to WCJ's inmate grievance prograSeel/led. Defs.” Mem. 23.)
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Plaintiff’s claims against Defendant Hewitt in her individual capacity are not dismissed and
remain live.

Because this is the first adjudication of Plaintiff’s claims, the dismissal is without
prejudice. Plaintiff is advised that any newly filed complaint will replace, not supplement, the
Complaint in this case. Any newly filed complaint must contain all of the claims and factual
allegations Plaintiff wishes the Court to consider, as well as all changes to correct the
deficiencies identified in this Opinion.

Defendants are ordered to provide the Court with a detailed update as to Plaintiff’s
medical status, condition, and plan of care within 14 days from the date of this Opinion. No
extension will be granted.

The Clerk of the Court is respectfully requested to terminate the pending Motions, (Dkt.

SO ORDERED.
Dated: Decembel&l_, 2018
White Plains, New York }/}f
|

Nos. 36, 45), and to mail a copy of this Opinion to Plaintiff.
|
|
|
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