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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
JONATHAN WALLACE, :

Petitioner,

: MEMORANDUM OPINION

V. : AND ORDER
TIMOTHY MCCARTHY, : 19CV 1083(VB)

Respondent. :
______________________________________________________________ X

Briccetti, J:

Before the Court is Magistrate Judgea MargaretSmithis Report and Recommendation
(“R&R™), dated July 3Q 2020(Doc. #13), on Jonathaiallace’sprosepetition for a writ of
habeas corpusPetitioner was convicteaftera jury trial in Supreme CourtVestcheste€County,
of rape in the third degree, attempted criminal sex act in the first degree, antulinla
imprisonmenin thesecond degreeHe wassentencea@s a second felony offenderan
aggregate terraf twelveyears imprisonmentplus twenty yeaiostrelease supervision
Petitioner’sconviction and senteneeereaffirmedby the Appellate Division, Second
Department, and hispplicationfor leave to appeal to the Court of Appeals was denied.

Petitioner timely filed the instant petition, in which he claims he could not have
effectively waived his right to counsel during his initial interrogation by pokoabse, at that
time, he was represented by an attorney on a separate criminal charge and thatvas®maty
present during his waiver.

The magistrate judgeecommended that the Court deny the petition. Specifically, Judge
Smithfound thatf(i) the petition is not cognizable on federal habeas review bepatigener’s
right to counsel claim under New York lawhsbader than thanalogous right to counsel under
the Sixth Amendmentji) even if petitioner’s claim was cognizable, his claim wdaltlon the

merits because his Sixth Amendment right to counsel had not attachedapdloharges
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because judicial proceedings had not yet begun on those charges, and even if it had attached,
petitionefs knowing, voluntary, and intelligent waiver dfat rightwas valid and (iii) the
Appellate Divisioncorrectly determined that petitioner’s right to counsel clais meritless

For the following reasons, the R&R is adopiedts entiretyas the opinion of the Court,
and the petition is DENIED.

A district court reviewing a magistrate judge’s report and recommendation “mat,acce
reject, or modify, in whole or in part, the findings or recommendations made by thetratagi
judge.” 28 U.S.C. § 636(b)(1Parties may raise objections to the magte judge’s report and
recommendation, but they must be “specific[,] written,” and submitted withitelenidays after
being served with a copy of the recommended disposition, Fed. R. Civ. P. 72(b)(2); 28 U.S.C. §
636(b)(1), or within seventeen dayshe parties are served by ma8eeFed. R. Civ. P. 6(d).

When a party submits a timely objection to a report and recommendation, the district
court reviews the parts of the report and recommendation to which the party dbjedte a de
novo standard aeview. 28 U.S.C. 8§ 636(b)(1)(C3eealsoFed. R. Civ. P. 72(b)(3)The
district court may adopt those portions of the recommended ruling to which no timedyiaig
have been made, provided no clear error is apparent from the face of the Baeovdilds v.

United Parcel Serv., Inc262 F. Supp. 2d 163, 169 (S.D.N.Y. 2003). The clearly erroneous

standard also applies when a party makes only conclusory or general objections,yor simpl

reiterates his original argumentSeeOrtiz v. Barkley 558 F. Supp. 2d 444, 451 (S.D.N.Y.

2008). As petitioner is proceedingro se this Court “will ‘read [his] supporting papers liberally,



and . . . interpret them to raise the strongest arguments that they sudgesttioting Burgos
v. Hopkins, 14 F.3d 787, 790 (2d Cir. 1994)).

Under the Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”), a
petitioner is entitled to habeas corpus relief only if he can show that in adjodibis claim on
the merits, the state court eitherynreasonably applied, or made a decision contrary to, clearly
established federal law as determined by the Supreme Court, or (ii) unregstaiabhined the
facts in light of the evidence presented in the state court proceeding. 28 U.S.C. § 2282)d)(1)
The state court’s determination of factual issues is presumptively correcetérahpr has “the
burden of rebutting the presumption of correctness by clear and convincing evidence.” 28
U.S.C. 8§ 2254(e)(1)Moreover, when a state court denidederal claim on a procedural ground
that is “firmly established and regularly followed” in that state, a federal caytnmt even
review the claim unless the petitioner shows either cause and prejudice folutteetéacomply
with state procedural res$, or that he is actually innocent. Clark v. Perez, 510 F.3d 382, 391 (2d
Cir. 2008). Finally, a petitioner’'s unexhausted claims can be denied on their meréisadgel

novo standard of review. 28 U.S.C. § 2254(b)$2gBerghuis v. Thompkins, 560 U.S. 370, 390

(2010).
Petitioner did not object tdudgeSmith’sthorough and well-reasoned R&R.
The Court has carefully reviewed the R&R and the underlying record. Having done so,

the Courffinds no error, clear or otherwise

1 Unless otherwisendicated, case quotations omit all internal citations, quotation marks,

footnotes, and alterations.



CONCLUSION
Accordingly, the Court adopts the R&R as the opinion of the Court, and the petition for a
writ of habeas corpus is DENIED.
The Clerk is instructed to enter judgment accordingly and close this case.
As petitioner has not made a substantial showing of thialdaf a constitutional right, a

certificate of appealability will not issué&ee28 U.S.C. § 2253(c)(2); Love v. McCray, 413 F.3d

192, 195 (2d Cir. 2005).

The Court certifies, pursuant to 28 U.S.C. § 1915(a)(3), that any appeal from this order

would not be taken in good faith, and therefioréorma pauperisstatus is denied for the purpose

of an appeal SeeCoppedge v. United States, 369 U.S. 438, 444-45 (1962).

Chambers will mail a copy of this Memorandum Opinion and Order to petitioner at the
address on the docket.

Dated: November 9, 2020
White Plains, NY

SO ORDERED:

Ve

Vincent L. Briccetti
United States District Judge
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