
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

PATRICK GUILLORY,

Plaintiff,

v.     DECISION AND ORDER
 13-CV-124S(F)

KATHLEEN WASHBURN,

Defendant.

1. Plainti ff commenced this civi l  rights action pursuant to 42 U.S.C. § 1983 p r o

s e  i n December 2012 in the Northern Distri ct of New York.  In February 2013, hi s claims

agai nst  t he present  Def endant ,  Kat hl een Washburn,  were t ransferred t o t hi s Court .

Defendant moved to di smiss the complai nt  for fai l ure to state a cl aim on May 24,  2013. 

In response, Plaintiff moved June 26, 2014, to file an amended complaint.

2. On June 17,  2014,  thi s mat ter was referred to the Honorabl e Lesl i e G.

Foschio, Uni ted States Magistrate Judge, to oversee al l  pre-tri al  matters and to hear and

f i l e a report  and recommendat i on contai ni ng f i ndi ngs of  fact ,  concl usi ons of  l aw and a

recommended di sposi t i on of  any di sposi t i ve mot i ons pursuant to 28 U.S.C. § 636(b)(1)(B)

and (C).

3. In a Report ,  Recommendat i on and Order dated September 25,  2014,  Judge

Foschio recommended that  Defendant ’ s moti on be granted because Plai nt i f f  fai l ed to state

a plausible denial  of access to court cl aim or a Fi rst Amendment retal i at i on claim.  The
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Magi st rate Judge al so deni ed Pl ai nt i f f ’ s mot i on for l eave to f i l e an amended compl ant . 

Pursuant to 28 U.S.C. §  636(b)(1)(C), any party may serve and fi le wri tten objections to a

report  and recommendat i on of  a magi strate j udge wi thi n fourteen days af ter bei ng served

wi th a copy. Local  Rule of Civi l  Procedure 72(b) further requi res that wri tten objections to

a magistrate judge’s report “shal l  speci fi cal l y identi fy the portions of the proposed findings

and recommendat i ons to whi ch obj ect i on i s made and the basi s for each obj ect i on,  and

shall be supported by legal authority.”  After d e  n o v o  review of those portions of the report

and recommendat i on to whi ch proper obj ect i ons are made,  a di st ri ct  court  “may accept ,

rej ect ,  or modi fy,  i n whol e or i n part ,  the f i ndi ngs or recommendat i ons made by the

magistrate j udge.” See 28 U.S.C. §  636(b)(1)(C); Uni ted States v. Gardin, 451 F. Supp. 2d

504, 506 (W.D.N.Y. 2006).  Addi t i onal l y,  a magi strate j udge’ s order on a pretri al  matter

wi thin his or her purview wi l l  be reconsidered by the distri ct j udge only when i t  has been

establ i shed that i t i s clearly erroneous or contrary to law.  See 28 U.S.C. §  636(b)(1)(A).

Plaint i f f  t imely f i l ed object ions to Judge Foschio’ s Report ,  Recommendat i on, and Order on

October 9, 2014.

4. Pl ai nt i f f ’ s f i rst  obj ect i on i s that  Defendant  vi ol ated Local  Rul e of  Ci vi l

Procedure 7(a)(8) because, as he was proceeding p r o  s e ,  Defendant was requi red but

fai led to provide him as requi red copies of unpubl i shed decisions on which she rel ied.  As

Defendant  argues,  however,  t hose deci si ons were provi ded.  (Docket  Nos.  20,  35-1. ) 

Al though several  of those decisions were submi tted wi th Defendant’ s reply papers, Plainti f f

was subsequently afforded an opportunity to file an additional response.
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5.     Pl ai nt i f f  next  argues that  Judge Foschi o appl i ed the wrong standard i n

di smi ssi ng hi s retal i at i on cl ai m.   The Report  and Recommendat i on correct l y states,

however,  that  the i ssue i s whether Defendant ’ s al l eged conduct  woul d have deterred a

person of  ordi nary f i rmness f rom f i l i ng a gri evance,  not  whether Pl ai nt i f f  hi msel f  was

deterred. (Docket No. 38 at 11); see Gi l l  v. Pidlypchak, 389 F.3d 379, 381 (2d Ci r. 2004);

Dawes v. Walker, 239 F.3d 489, 493 (2d Cir. 2001) o v e r r u l e d  o n  o t h e r  g r o u n d s ,

Swierkiewicz v. Sorema N.A., 534 U.S. 506, 508, 122 S. Ct. 992, 152 L. Ed. 2d 1 (2002).

Al though the Magistrate Judge highl ights that Plainti ff himsel f continued to f i l e grievances, 

thi s Court  agrees wi th Judge Foschio’ s conclusi on that the retal i at i on al l egat i ons i n the

Compl ai nt  and proposed Amended Compl ai nt  – t he most  speci f i c of  whi ch i s t hat

Defendant improperly wi thheld $5.05 paid by Plaint i f f  for cert i f i ed mai l  servi ce which was

later returned to him – are d e  m i n i m i s  and therefore outside the scope of consti tutional

protection.  See Dawes, 239 F.3d at 492-93.

6.    Final ly, contrary to Plainti ff’s third and final  objection, Judge Foschio correctly

concl uded t hat  because Pl ai nt i f f ’ s proposed Amended Compl ai nt  woul d not  cure t he

defects i n the ori gi nal  complai nt  as against the onl y currentl y named Defendant, granti ng

l eave to f i l e an amended compl ai nt  woul d essent i al l y commence an ent i rel y new l awsui t . 

See Smi th v. Cadbury Beverages, 942 F. Supp. 150, 160 (W.D.N.Y. 1996), a f f ’ d  116 F. 3d
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466 (2d Ci r. 1997).  Plainti ff ’ s objection to the Magistrate Judge’s order denying leave to

amend is therefore denied.1

I T HEREBY I S ORDERED,  t hat  Judge Foschi o’ s Repor t  and Recommendat i on

(Docket No. 38) is ACCEPTED;

FURTHER, that Plaint i f f ’ s Object i ons to the Report and the Order (Docket No. 40)

are DENIED;

FURTHER, that  Defendant ’ s Mot i on to Di smi ss the Compl ai nt  (Docket  No.  12) i s

GRANTED and the Complaint is dismissed;

FURTHER, that the Clerk of the Court shall close this case.

SO ORDERED.

Dated:   November 21, 2014
  Buffalo, New York

            /s/William M. Skretny
  WILLIAM M. SKRETNY

                                                                                                        Chief Judge
United States District Court

The same conclusion is reached whether or not the denial of leave in this case is considered
1

dispositive or non-dispositive. See Rubin v. Valicenti Advisory Servs., 471 F. Supp. 2d 329, 333-34
(W.D.N.Y. 2007) (generally, a motion to amend a pleading is non-dispositive); see also Pusey v. Delta
Airlines, No. 09-CV-4084 (ENV)(JO), 2011 WL 1215081, *1 (E.D.N.Y. Mar. 30, 2011) (a denial of leave
to amend based on futility warrants de novo review).
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