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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

KAREN A. BIERNACKI,

Plaintiff,
Case #15-CV-331FPG
V.
DECISION & ORDER
CAROLYN W. COLVIN,
ACTING COMMISSIONER OF
SOCIAL SECURITY,
Defendant.

INTRODUCTION
Plaintiff Karen A. Biernack{“Plaintiff’) brings this action to challenge the final decision
of the Acting Commissioner of Social Security (“the Commission@€pying Plaintiff's
applicationfor disability insurance benefits (“DIB”) under Title 1l of the Sociac8rity Act
(“the Act”). ECF No. 1. The Court has jurisdiction over this matter under 42 U.S.C. § 405(g).
Both parties have moved for judgment on the pleadings pursuant to Ru)eofl#{e
Federal Rules of Civil ProcedurdeeCF Nos6, 8. On Sepember 15, 2016, the Court heard oral
argument from both parties regarding their respeatiedions. For the reasons stated below,
Plaintiffs motion (ECF No. § is GRANTED, the Commissioner'snotion (ECF No. § is
DENIED, and this matter is REMANDED for further administrative proceedings
BACKGROUND
OnJune 28, 201 laintiff filed anapplicationfor DIB under the Act Tr.! 20. Plaintiff

allegesdisability since May 1, 201% due toa degenerative condition inehknees and feet,

! References to “Tr.” are to the administrative record in this matter.

2 Plaintiff initially alleged disability since June 22, 2012, but amerdgdnset date to May 1, 2011 the
hearing. Tr. 442
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arthritis, and anxiety Tr. 19B. After Plaintiff's applicationwas denied at the initial level, a
hearing was held via videoconference before Administrataw® dudge Donald T. McDougall
(“the ALJ”) on October 11, 2013. Tr. 41-84. At the hearRigintiff appeared with her attorney
Regina Walker and testifiedld. Esperanza Distefano, a vocational ext{“*the VE'), also
testified. Tr. 67.0n December 17, 201&fter conglering Plaintiff'sapplicationde novo the
ALJ issued a decision findirthat Plaintiff isnot disabled within the meaning of the Adt. 20-
33. That decision became the final decision of the Commissioner when the Appeals Council
denied Plaintiff's request for review ¢iebruary 122015 Tr. 1-3. Plaintiff then filed this civil
action. ECF No. 1.

LEGAL STANDARD S

Disability Determination

The Act defines “disability” as “the inability to do any substantial gaiafttivity by
reason of any medically determinable physical or mental impairment whichecarpected to
result in death or which has lasted or can be expected to last for a continuous period of not less
than 12 months.” 42 U.S.C. 8423(d) Social Security Administratiof“SSA”) regulations
outline the fivestep process used to determine whethelaimmantis “disabled under the Act
20 C.F.R. § 404.1520.

First, theALJ must determine whether the claimant is engaged in any substantial gainful
work activity. 20 C.F.R. 8 404.1520(b). If so, the claimant is not disabled.If not, theALJ
proceeds to step two amdeterming whether the claimant has a “seveienpairment or
combination of impairments20 C.F.R. § 404.1520(c)lf the claimant does not have a severe
impairment or combination of impairments, the claimant is not disabled. If the claimant

does, the analysis proceeds to step three.



At step threethe ALJ must determine whetheahe claimant has anmpairment (or
combination of impairmenighat meets omedically equalne of the conditionsisted in 20
C.F.R. Part 404, Subpart P, Appendix 1 of the regulations (“the ListindE'the impairment
does meetor equala condition in the Listings and the durational requiren{&ft C.F.R. 8
404.1509)s satisfiedthen the claimant is disable@0 C.F.R. § 404.1520(d)f it does not, the
ALJ will make a finding regarding the claimant’s residfuaictional capacity (“RFC’))which is
an assessment of whete claimant can still do dpite his or her limitations. 20 C.F.R. §
404.1545(a)(1). The RFC is then used at steps four and five. 20 C.F.R. § 404.1520(e).

The fourth inquiry is whether, given the claimant’'s RFC, the claimant can estiirm
his or herpast relevant work. 20 C.F.R. § 404.1520(ff).the claimant can perform his or her
past relevant workhe claimant is not disabledd. If he or she aanot, the ALJ proceeds to step
five.

At the fifth and final stepthe ALJ must consider the claimant’'s RFC as well asohiser
age, education, and work experience to determimetherthe claimant can make an adjustment
to other workfor which there g a significant number of jobs in the national econor29
C.F.R. § 404.1520(g). If the claimant can make an adjustment to othertinarkhe claimarnt
not disabled.ld. If the claimant cannot make that adjustment, then the claimant is diséibled

The burden of proving the first four elements is on the clainemd,the burden of
proving the fifth element is on the Commission&ush v. Shalala94 F.3d 40, 4415 (2d Cir.
1996);Berry v. Schweike675 F.2d 464, 467 (2d Cir. 1982).

District Court Review

District Court review of the Commissioner’s decision is nd¢ novo See, e.g.
Richardson v. Barnhajd43 F. Supp. 2d 411, 416 (W.D.N.Y. 20@GuotingMelville v. Apfel

198 F.3d 45, 52 (2d Cir. 1999)). The Commissioner’s decision mgyberset aside if it is not



supported by “substantial evidence” or is the product of legal eBee, e.g.Miller v. Colvin,
85 F. Supp. 3d 742, 749 (W.D.N.Y. 201Burgess v. Astryeb37 F.3d 117, 127 (2d Cir. 2008)
(quotingShaw v. Chater221 F.3d 126, 131 (2d Cir. 2000)pubstantial evidenameans'more
than a mere scintilla” and issuch relevant evidence as a reasonable mind might accept as
adequate to support a conclusioBurgess 537 F.3d at 127 (quotirtdalloran v. Barnhart 362
F.3d 28, 31 (2d Cir. 2004)) (internal quotation marks omitted).

DISCUSSION

The ALJ’s Decision

In this case, the ALAnalyzed Plaintiff's claim for benefits under the process described
above. At step one, the ALJ found that Plaintiff hast engaged in substantial gainful activity
since hemalleged onset date. Tr. 22t step two, he ALJ found that Plaintiff had tHellowing
severe impairments: “diabetes, bilateral degenerative joint disease of g ktatus post left
total knee replacement, obesity, and bilateral foot pain with hammeéridesl9. At step three,
the ALJ found that Plaintiff does not have ampairment or combination of impairments that
meets or medically equadsListings impairment Tr. 25.

The ALJthenfound that Plaintiff has the RFC perform sedentary worKeexcept[she]
would need a sit/stand option to be able to change positions every twenty to thirtysniamd
brief period.” Tr. 25.

At step four, the ALJ found that Plaintiff's RFC renders her unable to perform &er pa
relevant work asraelementary school teacher and-gnedergarten teacherTr. 31.

Because Plaintifivas classified as an “individual of advanced age” at the time of her

alleged disability onset dafethe ALJ then had to determine whether Plaintiff had acquired

3 “Sedentary work involves lifting no more than 10 posirad a time and occasionally lifting or carrying

articles like docket files, ledgers, and small tools. Although a segigatars defined as one which involves sitting,
a certain amount of walking and standing is often necessary in carrying alitieb Jobs are sedentary if walking
and standing are required occasionally and other sedentary criteria are metF.RR08804.1567 (n
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“skills” from her past relevant workSee20 C.F.R. § 404.1568. The AL&lying on testimoy
from theVE, found that Plaintiff had acquired the following skills: “clerical skills and raeep
and expressive communication skills.” Tr. 31.

At step five, the ALJ relied on th¥E’s testimonythat consideringPlaintiff's age,
education, work experience, and RFC, Plaintiff has work skills from hérglagant work that
are transferrable to other occupations with a significant number of jobs in ibwahacoomy.
Tr. 31. Specifically, th&/E testified (and the ALJ foundjhat Plaintiff could transfer her work
skills to the occupations of Information Clerk and Telephone Solicitor. ¥8231Accordingly,
the ALJ found that Plaintiff is not disabled under the Act. Tr. 32-33.

Plaintiff's Challenge to the ALJ's Decision

Plaintiff argues that remand vgarranted because the ALJ eriedfinding thatshehas
transferrable skillsinder 20 C.F.R. § 404.1568. ECF Nel,61320. Rather, based on SSA
regulations anatase law, Plaintiff argues that “receptive and expressive communication” is a
trait or aptituderather than a “skill.” Id. With respect to “clerical skills,” Plaintifargues that
there is no substantial evidence fahe ALJs conclusionthat clerical skills transfeto the
occupations of Information Clerk or Telephone Solicitiak. The Court agrees.

1. Special Rules for Persons of Advancedde

When determining whether a person is “disabled” under the Act, special rules apply to
persons of advanced age. Specifically, 20 C.F.R. § 404.1568(d)(4) provides the following:

If you are of advanced age (age 55 or older), and you have a severe iemb@)ym

that limits you to sedentary or light work, we will find that you cannot make an

adjustment to other work unless you have skills that you can transfer to other

skilled or semiskilled work . . . that you can do despite your impairment(s).

Id. Section 404.1568(d)(4) furthgsrovides that ifa claimantmees the above criteria ani$

limited to no more thasedentarywork, the following additional rule applies:

4 Plaintiff was 57 years old at the time. SSA regulations defoteeoneage 55 or older aa “person of

advanced age.See?0 C.F.R. § 404.1563.
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[W]e will find that you have skills that are transferable to skilled or semidkille

work only if the sedentary work is so similar to your previous work that you

would need to make very little, if any, vocational adjustment in terms of tools,

work processes, work settings, or the industry.
Id. (emphasis added).

Here, Plaintiff is classified as person of advanced age and the ALJ found that she has
multiple severe impairments that limit her to no more than sedentary widr&refore, to find
Plaintiff “not disabletl under the Agtthe ALJ was required under 20 C.F.R. § 404.1568(d)(4) to
show (1) that Plaintiff acquired $kills” from her past relevant wark2) that Plaintiffs skills
transferto other skilled or semiskilled sedentary work thlaécan do despite hemipairments,
and(3) that the sedentary jobs Plaintiff can now perform are so similar to heef@msint work
that she would need to make veityle, if any, vocational adjustment in terms of tools, work
processes, wrk settings, or the industry.

2. Transferable “Skills” vs. “Traits”

Although “skill” is not defined in the regulations, SSR-82 explains the concepts of
“skills” and “transferability of skills”in detail. That ruling provides:

A skill is knowledgeof a work activitywhich requires the exercise of significant

judgment that goes beyond the carrying out of simple job duties and is acquired

through performance of an occupation which is above the unskilled level (requires
more than 30 days to learn). It is practical and familiar knowledge of the
principles and processes of an art, science or trade, combined with the ability to
apply them in practice in a proper and approved manner. This includes activities
like making precise measurements, reading blueprints, and setting up and
operating complex machinenA skill gives a person a special advantage over
unskilled workers in the labor market.

SSR 8241, 1982 WL 31389at *2 (emphasis added).SSR 8241 goes on tcexplain the

difference between a “skill” and a “trait”:

The regulations definition of semiskilled work in regulations sections 404.1568(b)

and 416.968(b) states that semiskilled jobs “may require alertness and close

attention ... coordination and dexterity ... as when hands or feet must be moved
quickly to do repetitive tasks.” These descriptive terms are not intended, however,



to illustrate types of skills, in and of themselvEke terms describe worker traits
(aptitudes or abilities) rather than acquired work skills.

Skills refer to experience and demonstrated proficiency with work activities

particular tasks or jobsIn evaluating the skill level ofpast relevant workpr

potential occupationsyork activities are the determining factors

Worker traits to be relevanhust have been used in connection with a work

activity. Thus, in the regulations, the trait of alertness is connected with the work

activities of close attention to watching machine processes, inspectingg,testin
tending or guarding; and the traits of coordination and dexterity with the use of
hands or feet for the rapid performance of repetitive work tétsissthe acquired

capacity to perform the work activities with facility (rather than the traits

themselves) that gives rise to potentially transferable skills.
Id. at *3 (emphasis added).

In describing the “skills” of a nurse aid and a general office clerk, SS&RL&Xplains
that transfeable skills are those that giwaeperson an advantage over an unskilled wadrkéne
job market. Id. Thus, although aurse aid may clean rooms, change bed linens, and dress
clients,the nurse aid’s transferable skills would likely include “those related to ‘neatieer
than ‘aide*-taking and recording the rates of temperature, pulse and respiratiorecanding
food and liquid intake and outputld. On the other hand, the general office clerk “ordinarily is
equally proficient in, and spends considerable time doing, typing, filing, taigukd posting
data in record books, preparing invoices and statements, operating adding anatiroglcul
machines, etc. These clerical skills may be readily transferable to such dethiskilentary
occupations as typist, clerk-typist and insurance auditing control clitk.”

In Draegert v. Barnhart311 F.3d 468 (2d Cir. 2002), the Second Circuit discussed 20
C.F.R. 8§ 404.1568(d)(4) and SSR-&P in detail. There, the ALbund that Draegert had
acquired the following skills from his past relevant work as a securityysaffeter: (1) “ability
to learn and apply rules apdocedures, which are sometimes hard to unders{@ydability to

use reason and judgment in dealing with all kinds of peg@g*ability to think clearly and

react quickly in an emergency4) “ability to keep physically fit’(5) “ability to make
7



corclusions based on facts and on one’s personal judgrardt{6) “ability to change easily and
frequently from one activity to another.ld. at 469470. As a result, the ALJ concluded that
Draegert could transfer his acquired skills to the occupations of gate guardpeid cer.Id.

The Second Circuiin Draegert held that “these abilitieswhen not linked to any
particular tasks are merely traits or aptitudes, not job skills, for ‘worker traits, to be relevant
must have been used in connection with a work activityd: at 476 (quoting SSR 821)
(emphasis added)Therefore,the ALJ’sfinding at step five was not supported by substantial
evidence Id. at 477.

In Gittens v. AstrueNo. 07cv-1397, 2008 WL 2787723, at *8 (S.D.N.Y. June 23,
2008) the vocational expetestified that the clainma had acquired the following skills from
past relevant work: “the ability to communicate with others, knowledge and emperiof
routines of a complex investigation, ability to compute and develop reports, and iniestigat
skills.” The plaintiff argued thathese “skills” were merely traits or abilitiesd. With respect
to the communication “skill,” the court iGittens found that Draegert applied and that
“[clommunication is certainly an ability or attribute as it is ‘to0 vague to tdates a particular
skill which is transferabl&. 1d. (quoting Draegert 311 F.3dat 475. The court inGittens
further noted thatthe vocational expert made no attempt to connect the attributes to specific
work activities” 1d.

3. Receptive and Expressive Communication

Here, the ALJ found that Plaintiff haacquired the skill of “receptive and expressive
communication” in her past relevant work as an elementary schodheteand a pre
kindergarterteacher. Tr. 31. However, based on the law cited abeegptive and expressive

communication” is merely a trait or aptitude and is far too vague to constitute a skKill.



As explained in SSR 821 andDraegert transferableskills are acquirg by performing
particular work activities in the claimant's past relevant work. Accordintfle particular
“skills” identified by vocational experts and AL#&sustbe tied to those work activities rather
than phrasedo vaguely as to apply to jolxha arevastly different from theclaimant’s past
relevant work. The phrase “receptive and expressive communication” is not tied tov@nky
activity at all Thereforethe Courtholds that‘receptiveand expressive communicatiozannot
be considered a transferaldell for the purpose of satisfying 20 C.F.R. § 404.1568(d)(4) and
SSR 8241.

4. Clerical Skills

With respect td'clerical skills} Plaintiff argues that there is hsubstantiakvidence in
the record that clerical skills transfer to the occupations of Informatierk @r Telephone
Solicitor. ECF No. 6-1, at 19-20.The Court agrees.

At Plaintiff's hearing,when Plaintiff's attorneyquestioned the VE about what type of
clerical skills are required for the Information Clerk occupation,\f&einitially testified that
clerical skills “are an essentifinction of that job.” Tr. 71. However, théE then almost
immediately backtracked and statétdm very familiar with this job and there really aren’t
clerical skills that are involved in doing this job. It's primarily being abledmmunicate
clearly when being asked a question of people that are entering the establisiimer.”

With respect to the Telephone Solicitor occupation, it is unclear whiti®iE actually
testifiedthat Plaintiffs clerical skills transfer.On direct examination from the AlLvho asked
what skills transfer from Plaintiff's past relevant work to timormation Clerk and Telephone

Solicitor jobs the VE testified that‘the individual would definitely use communication skills

3 At oral argument, Plaintiff alssuggestedhat“clerical skill$ is too vague to constitute a transferable skill

under the Act. The Courtdeclines to reach this argumenitiowever.the Court doesote thatthe phrasé clerical
skills,” like “receptive and expressive communicatiowpuld seem teencompassn extremelywide variety of
work activitiesand is not tiedo anyparticularwork activity thatPlaintiff performed in her past relevant work.
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that ae — the receptive and expressive communication skills. And they also needed to have
clerical skillsin order to keep proper record of a child’s progrésgr. 69(emphasis added)it
is unclear what th&¥’E meant by this, but presumably a Telephone Solicitor woulcheetl to
keep proper record of a child’s progress.

The second problem with the record regagdime Telephone Solicitor occupatiaos that,
as a person of advanced age who is limited to sedentary work, the regulations tleauir
Plaintiff should not be required to transition to other work unless she “would need to make very
little, if any, vocational adjustment in terms of tools, work processes, wadikgsetor the
industry” 20 C.F.R. 8§ 404.1568(d)(4). W.ith respect to the Telephone Solicitotheb/E
testifiedthatthis standard was satisfied beca(sePlaintiff would use the same tootgpen and
papet; (2) Plaintiff would use hercommunication skill§ and(3) “the work setting woulddat
an indoor site, as is the teaching position.” Tr. 77. Without further discuiseokL.J relied on
the VE'’s testimonyin his decision Tr. 32. Thus, because Plaintiff uségen and papérand
worked at“an indoor sité as an elementary school and -gnedergarten teachethe ALJ
concluded that Plaintiff would neédery little, if any vocational adjustment in terms of tools,
work processes, work settings, or industtp becomean Information Clerk or Telephone
Solicitor. 1d. The Courtagres with Plaintiff that thisconclusionis not supported by substantial

evidence.
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CONCLUSION

For the reasons stated above, Plaintiff's Motion for dhelg on the Pleadings (ECF No.
6) is GRANTED and the Commissioner’s Motion for Judgment on the Pleadings (EC8) Mo.
DENIED. This matter is REMANDED to the Commissioner for further administrative
proceedingsn accordance with this decisiorSee42 U.S.C. § 405(g) The Clerk of Court is
directed to enter judgment and close this case.

IT IS SO ORDERED.
Dated: September 16, 2016

Rochester, New York W Z Q

HON. FRAXK P. GERACI, J
Chief Judge
United States District Court
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