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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

RAYMOND COLBERT,
DECISION& ORDER

Raintiff,
18-CV-702MWP
V.
COMMISSIONER OF SOCIAL SECURITY,

Defendant.

PRELIMINARY STATEMENT

Plaintiff Raymond Colbert (“Colberthrings this action pursuant to Section
205(g) of the Social Security Act (the “Act”), 42S.C. 8§ 405(g), seekirjgdicial review of a
final decision of the Commissioner of Socgdcurity (the “Commissioner”) denying his
application for Supplemental Sedyrincome Benefits (“SSI”). Pursuant to the Standing Order
of the United States District Court for the St%ern District of Newy ork regarding Social
Security cases dated June 1, 2018, this casedessreassigned tand the parties have
consented to the dispositi of this case by, the undersigned. (Docket # 17).

Currently before the Court are the parties’ motions for judgment on the pleadings
pursuant to Rule 12(c) of the Federal Rule€wil Procedure. (Docket ## 10, 15). For the
reasons set forth below, | hereby vacate #@sibn of the Commissioner and remand this claim

for further administrative proceedings consistent with this decision.
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DISCUSSION

Standard of Review

This Court’s scope of review is limited to whether the Commissioner’s
determination is supported by stdorgtial evidence ithe record and whether the Commissioner
applied the correct legal standar@®ee Butts v. Barnhar888 F.3d 377, 384 (2d Cir. 2004)
(“[iln reviewing a final decisiorof the Commissioner, a districourt must determine whether
the correct legal standards were applied whether substantial evidence supports the
decision”),reh’g granted in part and denied in pa#t16 F.3d 101 (2d Cir. 2005ee also
Schaal v. Apfell34 F.3d 496, 501 (2d Cir. 1998) (i$tnot our function to determirde novo
whether plaintiff is disabled[;] . . . [r]athewe must determine whether the Commissioner’s
conclusions are supported by subsitd evidence in th record as a whole or are based on an
erroneous legal standard”) @mhal citation and quotation ottdd). Pursuant to 42 U.S.C.

8§ 405(g), a district court reviemg the Commissioner’s determiraiito deny disability benefits
is directed to accept the Commissioner’s fingdi of fact unless they are not supported by
“substantial evidence.See42 U.S.C. § 405(g) (“[t]he findingsf the Commissioner . . . as to
any fact, if supported by substah&aidence, shall be conclusiye Substantial evidence is
defined as “more than a mere scintilla. Bans such relevant evidence as a reasonable mind
might accept as adequate to support a conclusi@ichardson v. Peralegl02 U.S. 389, 401
(1971) (internal quotation omitted).

To determine whether substantial eviceexists in the record, the court must
consider the record as a wapkxamining the evidence submitted by both sides, “because an
analysis of the substantiality of the evidence must also include that which detracts from its

weight.” Williams ex rel. Williams v. BoweB59 F.2d 255, 258 (2d Cir. 1988). To the extent



they are supported by subsiahevidence, the Commissionefiadings of fact must be
sustained “even where substantial evidence so@port the claimant’s position and despite the
fact that the [c]ourthad it heard the evidende novo might have found otherwise Matejka v.
Barnhart 386 F. Supp. 2d 198, 204 (B/N.Y. 2005) (citingRutherford v. Schweike885 F.2d
60, 62 (2d Cir. 1982)ert. denied459 U.S. 1212 (1983)).

A person is disabled for the purposes of &8l disability benefits if he or she is
unable “to engage in any substantial gainfuivitytby reason of any medically determinable
physical or mental impairment which can be expedo result in death or which has lasted or
can be expected to last for a continuousoakeof not less than 12 months.” 42 U.S.C.

88 423(d)(1)(A) & 1382c(a)(3)(A)When assessing whether a olant is disabled, the ALJ
must employ a five-step sequential analySse Berry v. Schweiked75 F.2d 464, 467 (2d Cir.
1982) per curian). The five steps are:

(2) whether the claimant is mently engaged in substantial
gainful activity;

(2) if not, whether the claimahtas any “severe impairment”
that “significantly limits [theclaimant’s] physical or mental
ability to do basic work activities”;

3) if so, whether any of thdaimant’s severe impairments
meets or equals one of thegairments listed in Appendix
1 of Subpart P of Part 404 of the relevant regulations;

4) if not, whether despite theatinant’'s severe impairments,
the claimant retains the residual functional capacity
[(“RFC")] to perform his or her past work; and

5) if not, whether the claimamn¢tains the [RFC] to perform
any other work that exists in significant numbers in the
national economy.

20 C.F.R. 88 404.1520(a)(4)(i)-(v) & 416.920(a)(4)(i)-@Erry v. Schweike675 F.2d at 467.

“The claimant bears the burdenpmbving his or her case at stepne through four[;] . . . [a]t
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step five the burden shifts to the Commissidneshow there is other gainful work in the
national economy [which] theaimant could perform.”Butts v. Barnhart388 F.3d at 383

(quotingBalsamo v. Chaterl42 F.3d 75, 80 (2d Cir. 1998)).

. ALJ's Decision

In his decision, the ALJ followed thequired five-step analysis for evaluating
disability claims. (Tr. 13-24). Under step afehe process, the ALJ found that Colbert had not
engaged in substantial gainful adtsince July 7, 2014, thepplication date. (Tr. 13). At step
two, the ALJ concluded that Colbert had theese impairments of depression, post-traumatic
stress disorder (“PTSD”), coce and alcohol use disorder/@epdence, and attention deficit
disorder (“ADD”). (d.). The ALJ concluded that Colbetso suffered from other impairments
that were not severeld(). At step three, the ALJ deteimed that Colbert did not have an
impairment (or combination of impairmentsathmet or medically equaled one of the listed
impairments. (Tr. 14-15). With respect toli@at's mental limitationsthe ALJ found that he
suffered from moderate limitations in understaggdremembering, or gying information, and
interacting with othersand mild limitations irconcentrating, persisiy, or maintaining pace,
and adapting or managing oneselfl.)( The ALJ concluded that Colbert had the RFC to
perform the full range of work at all exertidievels, but could onlpccasionally understand,
remember and carry out complex and detailed tassnteract with the plib. (Tr. 15-22). At
steps four and five, the ALJ determined thalb@a was able to perform his prior work as a
janitor and that other jobs existed in the nagiceconomy that Colbert could perform, including
the positions of cart attendant and cleaner, im@s (Tr. 22-24). Accordingly, the ALJ found

that Colbert was not disabledd.].



1. Colbert's Contentions

Colbert contends that the ALJ’s det@mation that he is not disabled is not
supported by substantial evidencel @the product of legal erro(Docket ## 10-1, 16). First,
Colbert challenges the determination on the grotinaisthe ALJ failed t@roperly consider and
weigh an opinion authored by state examining fags, Christine Ransom (“Ransom”), PhD, in
connection with Colbert’s premus application for benefit§Docket ## 10-1 at 18-20; 16 at
1-2). Next, Colbert maintains that the Alndproperly weighed the opinion authored by his
treating psychiatrist Lauren Aerhodge (“Derhodge”), MD. (Docket ## 10-1 at 20-25; 16 at
3-4). Finally, Colbert maintains that the ALJgroperly evaluated his crility, particularly by
placing undue emphasis on Colbert’s ongoing struggle substance abuséDocket ## 10-1 at

25-28; 16 at 4-7).

V. Analysis

Having carefully reviewed the ALJ sdision, | agree with Colbert that the ALJ
placed undue emphasis on Colbert’s ongoing snbstabuse struggles without properly
evaluating the materiality of his substance abasrequired by applicable regulations. The
ALJ’s failure to conduct the required analysipedes this Court’s abijitto determine whether
substantial evidence supports his determindtiah Colbert is not disabled. Accordingly,
remand is appropriate.

Under the Act, “an individual shall not lsensidered to be disabled . . . if
alcoholism or drug addiction would . be a contributing factonaterialto the Commissioner’s
determination that the individus disabled.” 42 U.S.C. 8§ 82c(a)(3)(J) (emphasis supplied).

Thus, in cases such as this, where alleged noim@xal limitations include substance abuse, the



inquiry “does not end witthe five-step analysis.Cage v. Comm’r of Soc. Se692 F.3d 118,
123 (2d Cir. 2012)ert. denied570 U.S. 919 (2013). Rather, “if the ALJ determines that a
claimant is disabled, and the record containdioz evidence of substance abuse, the ALJ must
proceed to determine whether the substanceeabuwscontributing factor material to the
determination of disability — that is, whethee ttiaimant would still be found disabled if he
stopped using drugs or alcohol’ynn v. Colvin 2017 WL 743731, *2 (W.D.N.Y. 2017)
(quotations omittedsee alsaCage v. Comm’r of Soc. Sg692 F.3d at 123 (“[t]he critical
guestion is whether the SSA woutill find the claimant disableifl [he] stopped using drugs or
alcohol”) (internal quotation and brackeisitted); 20 C.F.R. 88 404.1535(a), 404.1535(b)(1),
416.935(a), 416.935(b)(1).

In making this determination, the @missioner must evaluate which of the
claimant’s “current physical and mental lintitms, upon which [the Commissioner] based [his]
current disability determination, would remairjtiie claimant] stoppedsing drugs or alcohol
and then determine whether any or all bg[tlaimant’s] remaining limitations would be
disabling.” 20 C.F.R. § 404.1535(b)(8ke als®0 C.F.R. § 416.935(b)(2). If the
Commissioner determines thaetblaimant’s “remaining limitationaould not be disabling, [the
Commissioner] [must] find thdthe claimant’s] drugddiction or alcoholism is a contributing
factor material to the determinationdiability.” 20 C.F.R. § 404.1535(b)(2)(5ee als®0
C.F.R. 8 416.935(b)(2)(i). The claimant bedws burden of proving that drug addiction or
alcoholism is not material to the disability determinati@age 692 F.3d at 123.

The regulations make clear that “the Anust first make a determination as to
disability by following the five-step sequent&faluation process, without segregating out any

effects that might be due to substance use disordbfgrales v. Colvin2015 WL 13774790,



*17 (S.D.N.Y.) (internal quotationsmitted) (collecting casesgport and recommendation
adopted by2015 WL 2137776 (S.D.N.Y. 2015). In othernd®, the ALJ’s “initial disability
determination should concern stly symptoms, not causesld. (quotations and brackets
omitted);see O’Connell v. Astry009 WL 606155, *26 (N.D.N.Y. 2@0) (“[t]he plain text of

the regulation requires the ALJ to first use ttandard sequential analysis to determine whether
the claimant is disabled, withoskgregating out any effects that might be due to substance use
disorders”) (quotations omittedYOnly after the claimant has bedetermined to be disabled
should the ALJ consider whether the claimant wWaelmain disabled if he stopped abusing drugs
and alcohol.”Morales v. Colvin2015 WL 13774790 at *18ee Piccini v. Comm’r of Soc. Sec.
2014 WL 4651911, *12 (S.D.N.Y. 2014) (“[o]nce the aotaint is found to be disabled, the ALJ
then considers whether the drug addictiomlcoholism is a contributing factor@y’Connell v.
Astrug 2009 WL 606155 at *26 (“substee abuse becomes matet@h benefit determination
only after the claimant is found e disabled according to thegsential analysis”) (quotations
omitted).

In this case, the ALJ's decision, padi&rly his RFC analysis, is replete with
references to Colbert’'s ongoing gigles with alcohol and cocain€Tr. 13-24). At step two, the
ALJ found that Colbert’s ongoing caine and alcohol use diserddependence was a severe
impairment. (Tr. 13). In connection with lstep three analysis, the ALJ noted that Susan
Santarpia (“Santarpia”), PhD, onéthe state consulting examiners, attributed Colbert’s
limitations to his history of substance abuser. {# (citing Tr. 388)). The ALJ's RFC analysis
summarizes Colbert’s medical histpmcluding his repeated relagssafter attempts to remain
abstinent from alcohol and cocaine use. (Tr22h- The ALJ noted that Colbert was terminated

from employment due to his substance abuse tlaat both Santarpend Derhodge opined that



his difficulties could stem in pafrom his ongoing substance abds€Tr. 22 (citing Tr. 388,
576)). The ALJ concluded that Colbert’s “stdbece abuse disorder and mental illnesses are
rather intertwined and caused probably moréikysubstance abuse” and observed that Colbert’s
“main issue is that he fails to properly addrdnis substance abuse aondtinues to use despite
several attempts to get sober and clean.” (Tr. 21-22). The ALJ further determined that “[t]here
[are] no cognitive reasons why [Colbert] could nainpdy with a treatment plan and get better.”
(Tr. 22).

TheALJ's repeatedeferenceso Colbert’s ongoing sultance abuse issues
suggest that he may have improperly “conflate[d]g¢hbstance abuse analysis with the disability
determination itself.”See Piccini v. Comm’'2014 WL 4651911 at *15orst v. Colvin 2016
WL 6436565, *9 (N.D. lowa 2016) (“[tjhe questiamthis case, though, is whether the ALJ,
nonetheless improperly, discounted opinions abt@imant’s limitations by segregating the
effect of claimant’s substance abuse before reaching the decision of whether claimant was
disabled”);Tapp v. Barnhart2002 WL 31295333, *23 (N.D. lowa 2002) (“the ALJ made an
ultimate finding that [plaintiff] wasot disabled . . . , but appsao have done so only by taking
into account [plaintiff's] alcoholism[;] [t]hiputs the cart before ¢hhorse, as the first
determination must be whether [plaintiff] is diéed as he presentediself, without deducting
out alcohol”) (internal quotations omitted). Tiek of that error is underscored by the ALJ’'s
failure to cite or analyze the applicable riegions addressing sutasice abuse analysiSee

Timothy I. v. Berryhill2018 WL 5312039, *11 (E.D. Mo. 2018}he ALJ did not cite the

L It is also unclear whether the ALJ may have discounted the limitations assessed by Derhodge because her
treatment notes suggested that Colbert’s condition improved when he abstained from subssenaedabecause
she thought his depressive symptoms could potentially be attributed to his alcohol use §€e RR)rales2015
WL 13774790 at *21 (“[i]t also appears that the ALJ'gigh, improper focus on sutence abuse as a ‘cause’ of
[p]laintiff's symptoms may have led the ALJ to have assigned inappropriately reduced weight to the opinions of
[p]laintiff's treating psychiatrist”).
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applicable regulations, nor isdtear that the failure to do s@merely a drding oversight”);
Patterson v. Colvin2016 WL 7242157, *8 (E.D. Mo. 2016) (“the ALJ did not mention the
relevant regulation[,] . . . [and] performedalapsed and truncated analysis, considering
[p]laintiff’s alcohol dependence in connection witie ALJ’s credibility determination as well as
the determination of [p]laintiffs RFC"¥arker v. Comm’r of Soc. Se2014 WL 902692, *11
(E.D. Mich. 2014) (“the ALJ’s analysis isdtily problematic because she failed to even
acknowledge the appropriate regulation and ceytaiid not follow the presibed procedure”).

In this case, ample record evidencestsxdemonstrating that Colbert suffered
from diagnosed mental impairments, inchgldepression, PTSD and ADD, for which he
received inpatient and outpatient treatmaamd was prescribed various medicatiorSegle.g,

Tr. 61, 72, 329, 332, 388, 525, 536, 538, 561, 572, 576, 616, 620, 648, 657, 764). Although the
ALJ acknowledged that Colbert suffered from theseere mental impairments, the language of

his decision suggests that heynfieve discounted limitations assated with these impairments
because he concluded that they were caused, or substantially exacerbated, by Colbert’s ongoing
substance abuse issues. Indeed, the ALJ’s conclusion that Colbert’s “main issue” was his
ongoing substance abuse and his fie&ble inability to complie a rehabilitation treatment

program strongly suggests thlaé ALJ “improperly minimizear excluded symptoms because

they may have been caused by substance abuassé@ssing disability in the first instance based

on the entirety of Colbert's symptomBiccini, 2014 WL 4651911 at *19lorales 2015 WL
13774790 at *21 (“[tlhese comments of the Audgest that, in conngon with making his

initial RFC assessment, he examined the reasons behind [p]laintiff's symptoms, and then
discounted the symptoms where he found they there caused by alcohol and drug abuse — an

approach that is impropender the regulations”Rarker v. Comm’r of Soc. Se2014



WL902692 at *10 (“[t]his determination must beskd on substantial evidence of plaintiff's
medical limitations without deductions for thesased effects of substance use disorders”)
(internal quotations omittedyVebb v. Colvin2013 WL 5347563, *6 (W.D.N.Y. 2013) (“[t]he
ALJ’s decision is unclear as to whether he deieed that [p]laintifiwas not disabled after
consideration of these symptoros,if symptoms resulting frorfp]laintiff's substance abuse
were discounted prior tilis determination”)Q’Connell 2009 WL 606155 at *27 (“the ALJ
never clearly found [p]laintiff dideled before” determining that his “alcoholism is ‘primary and

material™). Under such circumstances, rewias required “so that the ALJ can separately
determine [Colbert’s] disability before assesswigether or not [his] alcohol abuse constitutes a
contributing factor materidb that determination.’Piccini, 2014 WL 4651911 at *13\ebb v.
Colvin, 2013 WL 5347563 at *6 (“[tjhenatter is therefore remandtalthe ALJ to develop the
narrative discussion regarding whether [p]ldintias disabled based on the entirety of his
symptoms . . . and, if necessary, to thenrddtee if his polysubstance addictions were a
material contributing factor”).

Of course, after applying the propegulatory analysis on remand, the ALJ may
conclude that Colbert is not didad. At this stage, however, the Court’s inability to determine
that the ALJ followed the appropriate regulatory analysis “creates an unacceptable risk that a
claimant [was] deprived of the right to haveés]idisability determination made according to the
correct legal principles.’Piccini, 2014 WL 4651911 at *16 (quotirfchaal v. Apfell34 F.3d at
504).

Having concluded that remand isvaated, | decline to reach Colbert’s

remaining contentionsSee Erb v. Colvi2015 WL 5440699, *15 (W.D.N.Y. 2015) (declining
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to reach remaining challenges to the RFC emedibility assessments where remand requiring

reassessment of RFC was warranted).

CONCLUSION

For the reasons stated above, the Commissioner’s motion for judgment on the
pleadings(Docket # 15)is DENIED, and Colbert’s motion for judgment on the pleadings
(Docket # 10)is GRANTED to the extent that the Commissioselecision is reversed, and this
case is remanded to the Commissioner pursuat td.S.C. § 405(g), sentence four, for further
administrative proceedings consistent with this decision.

IT IS SO ORDERED.

s/Marian W. Payson
MARIAN W. PAY SON
UnitedStatesVlagistrateJudge

Dated: Rochester, New York
December 6, 2019
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