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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

ANA H., 8
8
Plaintiff, 8
8
V. 8 Casett 1:19-cv-432DB
8
COMMISSIONER OFSOCIAL SECURITY, 8 MEMORANDUM DECISION
8 AND ORDER
Defendant 8
INTRODUCTION

Plaintiff Ana H. (“Plaintiff”) bringsthis action pursuant to the Social Security ftbe
“Act”), seeking review of the final decision of the Commissioner of Social Sed(inigy
“Commissioner”}that deniedherapplication for Disability Insurance Benefits (“DIB”) under Title
Il of the Social Security Act (the ActseeECF No. 1. The Court has jurisdiction over this action
under 42 U.S.C. 88 405(g), 1383(ahd the parties consented to proceed before the undersigned
in accordance with a standing ordse€ECF No0.18).

Both parties moved for judgment on the pleadings pursuant to Federal Rule of Civil
Procedure 12(cpeeECF Nos12, 16.Plaintiff also filed a replySeeECF No. . For the reasons
set forth below Plantiff's motion (ECF No.12) is DENIED, and the Commissioner’'s motion
(ECF No. 1 is GRANTED.

BACKGROUND

Plaintiff protectivelyfiled herDIB application on September 24, 20a8legng dsability
beginningOctober 16, 2011the disability onset dateJranscript (“Tr.”) 297. Plaintiff alleged
disability due tobrain surgeryno vision in right eyefrequent falls severeheadachesand lvain

aneurysm. Tr. 485.
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Plaintiff's applicationwasdenied initially onJanuary 17, 201 &fter whichsherequested
an administrativehearing Tr. 315 34Q On March 25, 2014a hearingvas heldn Buffalo, New
York, before Administrative LawJudge(*ALJ”) Grenville W. Harrop Jr. (“ALJ Harrop”). Tr.

315, 326.Plaintiff appeared and testifieat the hearin@nd was represented by Kelly Laga
attorney.Tr. 315. Jay Steinbrennean impartial vocational expert (“VE”), also appeaesdl
testifiedat the hearingld. OnJune 19, 2014ALJ Harropissued a decision finding Plaintiff not
disabledTr. 15270, 31226.0n February 3, 2016, the Appeals Council granted Plaintiff's request
for review, vacated the ALJ’s decision, and remanded the case for further pngseedi331-

35.

On April 10, 2018,a secondhearingwas heldin Buffalo, New York, before ALJPaul
Georger(the “ALJ"). Plaintiff appeared and testified #ie hearingand was represented by
Nicholas Di Virgilio, an attorneyTr. 154.Lanell R. Hall, an impartial vocatiohaxpert, also
appeared and testified at the hearihg.. On June 25, 2018, the ALJ issued another unfavorable
decision Tr. 189216. On February 6, 2019, the Appeals Council denied Plaintiff’'s request for
review Tr. 1-4. The ALJ's June 25, 2018lecisionthus became the “final decision” of the
Commissioner subject to judicial review under 42 U.S.C. 8§ 405(g).

LEGAL STANDARD

|.  District Court Review

“In reviewing a final decision of the SSA, this Court is limited to determininghvenehe
SSA’s conclusions were supported by substantial evidence in the record and were based on
correct legal standardTalavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (citing 42 U.S&C.
405(g)) (other citation omitted). The Act holds that the Commissioner’s decisioonislusive”
if it is supported by substantial evidence. 42 U.S.C. § 405(g). “Substantial evidence means mor
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than a mere scintilla. It means suaevant evidence as a reasonable mind might accept as
adequate to support a conclusioltdran v. Astrug569 F.3d 108, 112 (2d Cir. 2009) (citations
omitted). It is not the Court’s function to “determite novowhether [the claimant] is disabled.”
Schaal v. Apfell34 F. 3d 496, 501 (2d Cir. 1990).

II.  The Sequential Evaluation Process

An ALJ must follow a fivestep sequential evaluation to determine whether a claimant is
disabled within the meaning of the A8ee Parker v. City of New Yoi&76 U.S. 467470-71
(1986). At step one, the ALJ must determine whether the claimant is engaged in sulgstiaiftial
work activity. See20 C.F.R. 8§ 404.1520(b). If so, the claimant is not disabled. If not, the ALJ
proceeds to step two and determines whether thmataihas an impairment, or combination of
impairments, that is “severe” within the meaning of the Act, meaning that it imposégargn
restrictions on the claimant’s ability to perform basic work activitiés8§ 404.1520(c). If the
claimant does ndtave a severe impairment or combination of impairmeeisting the durational
requirementsthe analysis concludes with a finding of “not disabled.” If the claimant does, the
ALJ continues to step three.

At step three, the ALJ examines whether a claimantjzairment meets or medically
equals the criteria of a listed impairment in Appendix 1 of Subpart P of Regulation Na& 4 (
“Listings”). Id. § 404.1520(d). If the impairment meets or medically equals the criteria of a Listing
and meets the durational tegement, the claimant is disabldd. § 404.1509. If not, the ALJ
determines the claimant’s residual functional capacity, which is the ability wrmephysical or
mental work activities on a sustained basis notwithstanding limitations for the eo®llecti

impairmentsSee id § 404.1520(eff).
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The ALJ then proceeds to step four and determines whether the claimant’s IRHS pe
him or her to perform the requirements of his or her past relevant work. 20 C.F.R. § 404.1520(f).
If the claimant can perform such requirements, then he or she is notedidd. If he or she
cannot, the analysis proceeds to the fifth and final step, wherein the burden cshiits t
Commissioner to show that the claimant is not disabled8 404.1520(g). To do so, the
Commissioner must present evidence to demonstrate that the claimant “retaindual res
functional capacity to perform alternative substantial gainful work which existsei national
economy” in light of his or her age, education, and work experi&em Rosa v. Callahai68
F.3d 72, 77 (2d Cir. 1999) (quotation marks omittedg als®0 C.F.R. § 404.1560(c).

ADMINISTRATIVE LAW JUDGE'S FINDINGS

The ALJ analyzedPlaintiff's claim for benefits under the process descriabdveand
made the following findings in his June 25, 2018 decision:

1. The claimantmeetsthe insured status requirements of the Social Securitythkotigh
December 31, 2016;

2. The claimant did not engage in substantial gainful activity during the periodheom
alleged onset date of October 16, 2@rbugh hedate last insured of December 31, 201
(20 CFR 404.157#t seq);

3. Through the date last insured, the claimant hadalfleving severe impairmentseizure
disorder, right shoulder fracture, right eye impaired visual perception, depression and
anxiety (20 CFR 404.1520(c));

4. Through the date last insured, the claimant did not have an impairment or combination of
impairmentghat met or medically equaled the severity of one of the listed impairments in
20 CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525 and 404.1526);

5. Through the date last insurdte claimant had the residual functional capacity to perform
light work as deihied in 20 CFR 404.1567bsince the claimant could engage in lifting

I “Light work involves lifting no more than 20 pounds at a time with frequent lifting awicar of objects
weighing up to 10 pounds. Even though the weight lifted may be very little, a job is watagory when it
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and/or carrying 20 pounds occasionally and 10 pounds frequently; sittinghimurs,
standing for éhours and walking for-@ours; pushing and/or pulling as muehcan lift

and/or carry; except she can frequently operate foot controls bilaterally;iomatas
exposure to ordinary visual hazards such as boxes on the floor and doors left ajar; no
exposure to unprotected heights or moving mechanical parts, and occasional operation of
a motor vehicle; occasional exposure to dust, odors, fumes and pulmonary irritants;
occasionally exposure to extreme cold or heat; limited to perform simplenearid
repetitive tasks; limited to simple werklated decisions; and occasionally interaction
with supervisors, co-workers or the general public;

. Through the date last insuredethlaimantwasunable to perform any past relevant work

(20 CFR 404.1565 and 416.965);

. The claimant was born on September 3, 1965 and was 46ofgéavghich is defined as a

younger individual age 189, on the alleged onset date of October 16, 2011. The claimant
subsequently changed age category to closely approaching advanced age and was age 51
as of the date last insured of December 31, 2016 (20 CFR 404.1563);

. The claimant has at least a high school education and is able to communicate in English

(20 CFR 404.1564);

. Transferability of job skills is not material to the determination of disability beassisg

the MedicalVocational Rules as a framework supports a finding that the claimfanttis
disabled,”whether or not the claimant has transferable job sikefSR 8241 and 20
CFR Part 404, Subpart P, Appendix 2);

10. Through the date last insured, considering the claimagte, education, work experience,

and residual functional capacity, there were jobs that existed in significant numtiess
national economy that the claimant could have performed (20 CFR 404.1569and
404.1569(a));

11.The claimant was not under a disability, as defined in the Social Security Aay, taina

from October 16, 2011, the alleged onset date, through December 31, 2016, tastdate
insured (20 CFR 404.1520(Qg)).

189-216.

requires a good deal of walking or standing, or when it involves sitting most of the ittmsome pushing and
pulling of arm or leg controls. To be considered capable of performing a full orande of light work, [the
claimant] must have the ability to do substantially all of theseigetivif someone can do light work, [the SSA]
determine[s] that he or she can also do sedentary work, unless there are adidiitongfactors such as loss of
fine dexterity or inability to sit for long periods of time.” 20 C.F.R. § 404.1567(b).

5
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Accordingly, the ALJ determined that, for a period of disability and disability insurance
benefits filed orDecember 282015 Plaintiff wasnot disabled under sections 216(i) and 223(d)
of the Social Secus Act. Tr. 32.

ANALYSIS

Plaintiff assertgour pointsof error. First Plaintiff alleges thathte ALJ failed to properly
identify and consider all oPlaintiff's medically determinable conditiorsspecifically, her
headaches andhsomnia—at step two ofthe sequential processind therefore, failed to
meaningfully consider these impairments throughout the remaindee sequential process and
failed toincorporate appropriate limitations into his RFC determinaeeECF No. 121 at12-

15. Next, Plaintiff aserts that he ALJs RFC determinatiorfailed to properly account for
Plaintiff's moderate limitations in concentration, persistence, and aeel. at 1517.Plaintiff's
third and fourth points challenglee ALJs evaluation of the medical opinion eviden@&ee idat
17-22 Specifically,Plaintiff argues thathe ALJinappropriately “cherrpicked” the opinion of
consultative examerDavid Schaich, Psy.[¥: Dr. Schaich), andimproperly weighedheopinion
of consultative examer Renee Baskin, Ph.D!Dr. Baskirf). See id Accordingly, Plaintiff
arguesthe resulihg RFCwasnot based on substantial evideree id

The Commissioner argues in respotisgt (1) substantial evidence supports the ALJ’'s
evaluation of Plaintiff's impairments, including her headaches and insomni&Jantff failed
to identify anyobjective evidencestablishinghat additional limitations were warrantd@) the
ALJ properly accounted for Plaintiff's moderate limitatsan concentration, persistence and pace
in the RFC finding; and (3ubstantial evidence supports the ALJ's evaluation of the medical

opinions. SeeECF No. 161 at 13-29.
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A Commissionéis determination that a claimant is not disabled will be set aside when the
factual findings are not supported by “substantial evidence.” 42 U.S.C. § 4€&€@lso Shaw v.
Chater, 221 F.3d 126, 131 (2d Cir.2000). Substantial evidence has been intetpratsh “such
relevant evidence as a reasonable mind might accept as adequate to support arcdidtldsie
Court may also set aside the Commissitndecision when it is based upon legal efRmrsa 168
F.3dat77.

In its remand order, the Appe&@suncil directed théLJ to complete the follomg:

1) as warranted, obtain additional evidence of the claimamipairments in order
to complete the administrative record including obtaining consultative
examinations and other evidence;

2) further evaluate the claimarg mental impairments in accordance with the
special technique described in 20 CFR 404.1520a while documenting in the
decision and providing specific findings and appropriate rationale for each
functional area described in 20 CFR 404. 1520a(C);

3) give further consideration to the claimantmaximum residual functional
capacity during the period in issue and provide rationale with specific
references to the evidencerettord in support of the same (SSR&4 and
explain such weight in accordance with 20 CFR 404.1527; and

4) if warranted by the expanded record obtain evidence from a vocational expert
to clarify the effects of the assessed limitations on the claimant's occupational
base while obtaining examples of jobs and incidences of such jobs in the
national economy, and resolve any conflict with the DOT and its companion
publication, the Selected Characteristics of Occupations, if applicable in
accordance with SSR ofp.

Tr. 334-35.

As noted above, Plaintiff allegesdasabiity onset dateof October 16, 2011. Tr. 297.
Plaintiff was admittedo Erie County Medical Center (“ECMCTjom October 202011, through
October 25, 2011Tr. 560. She had been referred by DARIMTP (Methadone Maintenance

Treatment Program)d. Plaintiff reported shéiad been drinking six 40unce beersdaily or
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more” andtaking a couple of “hits” of cannabjger weekld. She also reporté@poratic[sic] use”
of Klopopin todecreasalcohol consumptiorid.

FromDecember 27, 20119 DecembeB0, 2011 Plaintiff was admitted tthe Emergency
Departmen{“ED”) at ECMC due to d1-minutelong tonic-clonic typeseizure. Tr. 564.She had
a second seizure also lastaigout one minutthat was “witnessed by tHED] staff.” Id. Plaintiff
was followed by neurology during her hospitalization and was started on prophylactic Dilantin.
Tr. 565. Ahead CT was mremarkableand ahead CTA(computed tomography angiography
showed normalight andleft carotids without evidence of plaque or stenosis and with oad
Id. However,a “2.5 x 2.5mm aneurysm originating at th&uperior margin of the distal right
internal carotitd was noted.”ld. A subsequentrdain MRI showedno evidence of an infarction
however, theravas evidence of early @typical chronic microvascular ischemic disease and a
venous anomalyid. Plaintiff was advised tdollow-up with the neurosurgery clinic to discuss
furtheroptions.ld.

From DecembeB0, 2011, through January 27, 2012, Plaintiff was admitted for inpatient
substance abuse treatméint 537.Shereported shéad been clean for 15 years belapsed after
her mother died. Tr. 541. She made good progress during hemstagpeared very focused on
remaining clean and sobélr. 538. Shewas referred toLakeshore Behavioral HealifiLake
Shore”)for outpatienimental health and substance abuse treatriien538.

On February 6, 2012Plaintiff was seen by Gregory Bennett, M.ODr. Bennett”), at
ECMC'’s neurosurgical clinic.fT577.Treatment options were discussadd Plaintiffdecided to
have surgery to treat threneurysmld. The surgery was scheduled for February 16, 2@i2.
Plaintiff's initial surgery was successful, however, she developed cerebral edema and
intracerebellar hematoma requiring evacuatian.580. She was extubated postoperatively, but

8
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thenshe deterioraténeurologically was reintubated and had a ventriculostomy plaledl'he
first ventriculostomydid not function properlyand a second was placed. Shelater required
another operation for evacuation of clots and placement of a sulitaral Id. Thereafter,
Plaintiff's conditionimproved, shewas extubatedand thedrain was removedd. On February
28, 2012 Plaintiff was dischargettom the hospitaand transferretb therehabilitationprogram
at ECMC.Tr. 580, 583Functional deficits weraoted upon discharge, includintgranial nerve
palsyof cranial nerve llland possiblycranial nerve llontheright,” anddilatedright pupil with

inconsistent perception of light and finger movement, for whitbphthalmolog consultation
was recommendedr. 581. Plaintiff wasdischarged home on March 7, 20k2.

On March 23, 2012Rlaintiff underwent a head C3can due t@omplairt of headaches
Tr. 588,590. The CTscanrevealed status post removal of shunt catheter and statusimosial
of right subdural drain with persistent right frontal craniotoiiiry 588, 590Thereport also noted
“interval development of hydrocephaltidd. Plaintiff continued to complain of headachasd
another head CEcanwas performed in April 2012Tr. 598 This CTscanrevealed no evidence
of hemodynamically significant stenosis, unchanged previous internal carotid am&rgy/sm
clip, and stable right frontal lobe encephalomalacia in right frontal craniotdmy.

Plaintiff followed-up with Dr. Benneton May 3, 2012. T. 604. She reported migraine
painandwas advised to return on May 7, 20k® When sheeturned a May 7, 2012she reported
ongoing headaches, stating she had three to fouvge. Tr. 605. On May 14, 2012, Dr. Bennett
refilled her Ambienprescription Tr. 606.At a follow-up appointment on May 21, 201Rlaintiff
reported increased headachés 607.During a visit withDr. Bennetton June 4, 201 R laintiff

reported she had a migraineadacheTr. 608. Her vision in her right eye improved slightighe
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could do some facialecognition,but still could not read with that eykl. She was started on
Topamax for hemigraineslid.

OnJune 292012, Plaintiff went tahe BED at ECMC, complahing ofheadaches and chest
pain Tr. 609. She had no neurological deficits. 609.Plaintiff wasnoted to béon Topamax for
migraine prophylaxi$ Tr. 609.While at the hospitaPlaintiff's “headache [wasgsolved and did
not recur’ Tr. 609. Her EKG was normal, and lodrest pains were deemed to be atypital609.

On July 4, 2012 Plaintiff was seen in the ED duffalo General Medical Center
(“BGMC”), complaining of anxiety, chest pain, and headathel024, 1028Plaintiff statedshe
went to BGMC instead of ECMC (where she had been hospitalized a few day®ecause she
confused the letters.rT1027.She also reported she was confused abwituctionsafter her
ECMCED visit because shattempted to followup on cardiac treatment issweish a neurologist.
Id. The BGMC ED physician notedthat Plaintiff was occasionally confused but was
“redirectable.”ld. She was advised to follow-up with her primary care physitian.

Plaintiff went ba& to ECMC ED in September 2012 complaining fafrgetfuinessand
visual hallucinationsTr. 612. She reported she had been having more headaches and had been
experiencing hallucinations and forgetfulness since the February 2012 surge®l2. Her
neurolayical exam was normalr. 614. TheED physicianopined that Plaintiff'shallucinations,
forgetfulness, and headaches weikeely due to substance abusaid less likely due to seizures
Tr. 614.

On October 18, 2012, Dr. Benngterformeda cranioplasty. T 626. During apost-
operativeappointment with Dr. Bennett in November 2012, Plaintiff requested a prescription for

Ambien Tr. 657.Plaintiff was instructed téollow-up in three yeardd.

10
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On January 8, 2013, Plaintifegan treatmerdat Lake Shore for substance abusad
anxiety Tr. 675. She was alert and neat and exhibited good eye coltta&he showed a
cooperative attitude and was honélt 676. She admitted to relapsing two days earlgbr.
Plaintiffs mood waseuthymic,and her affect was full ranging and normdl She exhibited a
normal speech pattern and logical and rational thought prdeasability to concentrate and pay
attertion werenormal her memory was fajrand abstraction was normadlr. 677-78.

Three days later, on January 11, 2013, Plaintiff underwent a consufiatigbological
exanmnation with Dr. Baskin. Tr. 68084. Upon mental status examinatioRJaintiff was
responsive and cooperative and maintained good eye cdante@B82. Her thought processes were
coherent and godlirected, but at times[she]appeared somewhat confused and overwhelmed
Tr. 682. Her affect was somewhat tense and anxious, but her mood was euly®®2. Dr.
Baskin noted thatlthough Plaintiff “was somewhahervousand a little confused, she was
neverthelespolite and easily engagédTr. 682. Her attention and concentration were mildly
impaireddue tocurrentpsychiatric disorder/substance ahti$e. Her recent and remote memory
skills werenoted to be “mildlyimpaired for the same reasdh$r. 683. Her insight was limited
and her judgment was podd.

Plaintiff stated shevas able to do activities of daily lividgvith [hef] son orwith other
adult.” Tr. 683. She said she needed to be accompanied for all things, “including showéring wit
[hell son in[her bedroom.”ld. She stated sheould manage her own monend $ie primarily
spent her time at honwveatching television and readg. Id. Dr. Baskin opined that Plaintiff would
have moderate limitations in following and understanding simple directions and perfoirmaheg) s

tasks independentlid. She would have marked limitations in being able to maintain attention and

11
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concentration, maintain a regular schedule, learn new tasks, perform complexdepksdently,
make appropriate decisions, relate adequately with others, and appropeatelytd stresdd.

Plaintiff also underwent a consultatigeurologicexamination with Hongbaio Liuyi.D.
(“Dr. Liu™) on January 11, 2013r. 691-94. Plaintiff reportedshe could cook three times a week,
clean the house twice a week, and do laundry once or twice aTve6R2. Shalso reporteghe
could take a shower, bathe, and dress by herself everyldiaypon examination, Plaintiff
exhibited normal gajtshecould walk on her heels and toes without difficuliynd $ie could
tandemwalk andheetto-toe walk normally Id. She maintained appropriate eye contabtie
exhibited no indication of memory, insight, or judgment impairmenthanchood and affect were
appropriateld. Her hand and finger dexterity were intaeer grip strength was Silaterally,
and fer strength and sensation were intact693. Dr. Liu opined that Plaintiff had mild limitation
for routine activitiesandadvised that she avoid heavy machinery operation becaisstory of
seizures and moderate exertional activities because of her cardiac coiulition

On January 16, 2013, Dr. Cheryl Butensky, a state agency psychological consultant,
reviewed the record evidence and opined that Plaintiff had mild restrictiarivwties of daily
living, moderatdifficulties in maintaining social functioning, and mild difficulties in maintaining
concentration, persistence, and pdece304. She further opined that Plaintiff retained the capacity
to perform simple job tasks and had mild to moderate limitations in her ability to sustaiioatte
and concentration, adapt to changes in a routine work setting, and interact appyopriatel
coworkers and supervisotsl.

On July 18, 2015Plaintiff went to theECMC ED “after an episode oapparentseizure
activity.” Tr. 709.However, fehad “regained her baseline mergtltus” by the time she arrived
in the BD. Id. It was noted that Plaintifivas taking Methadone for past substance abds&he

12
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complained of a diffuse, throbbing headache and nausea, but denied dizziness, confusion or vision
changesld. After an episode dfinus bradycardj&Plaintiff was admitted for observatiofr. 710.
On physical examination, Plaintiff exhibited appropriate appearance, no memoryniemmair
normal thought pattern, and no apparent hallucinations. Tr. 7B8adCT scanwas stable when
compared to the March 2013 Gtan with no acute intracranial findings. Tr. 725, 747.

On August 19, 2015, Plaintifhitiated primary carereatment withJewell HenleyM.D.
(“Dr. Henlgy”). Tr. 829-32.Plaintiff complained of depression and letiigne insomniaTr. 830.
She reportedhewas a recovering alcoholic and was in a methadone treatment prdgra®1
She stated that shead not had a drink since June 20844t she is stilusing marijuanald. Her
physical exam was normal, including normal mood, normal affect, normal gait, and full range of
motion in all extremitiedd.

On May 4, 2016, Plaintiff returned for. Henleyto follow up on her headache$r. 834
36. Plaintiff stated that heshildren thought she had a seizlre¢ause she waactingfunny” and
not responding when spoken taut Plaintiff denied having had a seizufie. 834.She said she
neededto have her antseizure medicine refilledd. She alsdhad not been taking her blood
pressure medicatiomd. Her physical exam was normdlr. 835. When Plaintiff returned to see
Dr. Henley on June 10, 2016, steportedshewas not taking her seizureegticationbecause she
believedher seizures were alcohol related and she had not been drifiki887.Plaintiff reported
she needed “something to sleep,” but Ambien was too st8hegtated shelid not getmelatonin
which Dr. Henleyhad previouslyecommendetbr insomnia(Tr. 832 837); however, Motrin PM

and trazodone had worked for I{@r. 837).Plaintiff's physical exam was normalr. 838.
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Plaintiff followed up withDr. Bennetton July 18, 2016Tr. 784.Plaintiff reported “be
feelsfine and was not having any headaches or seiZures784. She was neurologically intact
with the exception of impaired vision in the right elge.

Plaintiff followed up with Dr. Bennett about a month latesmplainng of frontal head
pain, rated 3 out of 1. 782. Plaintiff reported she continued to smoke, and smoking cessation
was encouragedd. She had slight tenderness over the previous craniotomy site, but she was
neurologically intactld. Shefollowed up withDr. Bennett on December 5, 2018. 780. She
reported having nocturnal seizure about a week earlgtrShe reported she had not been taking
her seizure medicatidmecause she never picked up her prescriptions from the phatcheglye
also reported she hddecently quit alcohol about 90 days dgand she saicshe didn’t smoke.

Id. Her vision in the right eye waslécreased to semg shells and movemenit. 780.

On November 29, 2017, Plaintiff underwenheurologicconsultative exainationwith
Samuel Baldermam.D. (“Dr. Balderman”).Tr. 75961. Plaintiff said her maimedicalproblem
was seizuresTr. 759. Shaeportedhaving seizures monthly, but she had not beémg any
seizure medication faix months Hue to lack of funding Id. Upon examination, ér gait was
normal, she could walk on her heels and toes without difficultytamtem walk heeto-toewas
normal.Tr. 760.Plaintiff hadpooreye contact, but she was oriented to time, person, and jgace
Her mood and affect were distant, but she displayed no indication of memory, judgment, or insight
impairmentd. Her hand and finger dexterity were intatd her grip strength was 5/5 bilaterally
Id. Fingerto-nose testing was norméler upper and lower extremities exhibited 5/5 strershi
had no tremors; anceh sensation was intadtr. 761. Dr. Balderman said she should not work at

unprotected helgs or operate heavy machineky.

14
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Dr. Balderman also completed a medical source statemseatsing Plaintiff's ability to
do workrelated activitiesTr. 79095. He opined that she could lift and/or carry up to 20 pounds
continuouslyTr. 790. She couldit, stand, and walk 2 hours each at a tifme791. She could sit
5 hours total, stand 4 hours total, walk 4 hours total, and did not require a cane for ambdlation
She could reach frequently and operate foot controls frequently (Tr. 792heaadikl frequently
climb ramps and stairs, balance, stoop, and kneel, occasionally crouch, and never cliavid
ladders or scaffolds (Tr. 793). She could never work around unprotected heights or moving
mechanical parts and she could never operate a wehale and sie could tolerate occasional
exposure to humidity, wetness, pulmonary irritants, extreme heat and coldibeattbns ske
could tolerate loud noisd@r. 794.

Plaintiff also sawDr. Schaichfor a psychiatric consultative exam Niovember 29, 2017
Tr. 76369. Plaintiff said she drank occasionally and used marijuana evernfdag64. Shealso
went for Methadone every dayg. She was cooperative and her manner of relating was adequate
Tr. 764. Her posture was tena@d her motobehavior was somewhat lethardit. She exhibited
coherent and goalirected thought process, restricted affect, irritable mood, mildly impaired
attention and concentration due to cognitive deficits and possible psychosis, and mildlydmpaire
memory forthe same reasonsr. 765. Her insight and judgment were pddr.

Plaintiff said she could dress, bathe, and groom heesadttlean and do laundry, but she
did not cook or prepare food. Tr. 765. She could take public transportation on héfrog6.
Her family relationships were faild. Dr. Schaich opined that Plaintiff had no limitation in her
ability to remember or apply simple directions and instructions or remember or apmiex
directions and instruction3r. 766. She was moderately limited in her ability to use reason and
judgment to make workelated decisions, interact adequately with supervisors, coworkers, and

15
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the public, sustain concentration and perform a task at a consistent pace, sustiimaay routine
and regular attendaeat work, regulation emotions, control behavior, and maintainbeaiy.

Id. She had no limitation in her ability to maintain personal hygiene and appropiratécatShe
was mildly limited in her ability to be aware of normal hazards and take ajgieoprecautions.
Id. He opined that her difficulties were caused by depression with psychosis, substaacarabus
cognitive deficitsld.

Uponcarefulreview of the record in this case, the Court finds that the ALJ fully complied
with theabovenoted drections in theAppeals Council’s ordeand set forth a webupported RFC
finding. The ALJ granted appropriate weight to the opined limitations that were sgppgrthe
record andthe RFC assessed by the ALJ was supported by substantial evidence.

A claimant’'s RFC is the most she can still do despite her limitations and is assesded base
on an evaluation of all relevant evidence in the rec@ee20 C.F.R. 88 404.1520(e),
404.945(a)(1), (a)(3); SSR S, 61 Fed. Reg. 34,4704 (July 2, 1996). At the hearing level, the
ALJ has the responsibility of assessing the claimant’s BEE0 C.F.R. § 404.1546(c); SSR-96
5p, 61 Fed. Reg. 34,471 (July 2, 1996)see also20 C.F.R. § 404.1527(d)(2) (stating the
assessment of a claimant’'s RFC is reserved for the Commissioner). Detemarttaimgant's RFC
is an issue reserved to the Commissioner, not a medical professt@®@P0 C.F.R. 8§
416.927(d)(2) (indicating that “the final responsibility for deciding these issues [inclu@i@f R
is reserved to the CommissioneByeinin v. Colvin No. 5:14€V-01166(LEK TWD), 2015 WL
7749318, at *3 (N.D.N.Y. Oct. 15, 2018¢port and recommendation adopte®15 WL7738047
(N.D.N.Y. Dec. 1, 2015) (“It is the ALJ’s job to determine a claimant’'s RFC, and not toysimpl

agree with a physician’s opinion.”).
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Moreover, the ALJ’s conclusion need not “perfectly correspond with any of the opinions
of medical sourcesited in [his] decision,” because the ALJ is “entitled to weigh all of the evidence
available to make an RFC finding that [i]s consistent with the record as a wialéa’v. Astrue
508 F. App’x 53, 56 (2d Cir. 2013) (citirigichardson v. Perale€02 U.S. 389, 399 (1971) (the
RFC need not correspond to any particular medical opinion; rather, the ALJ weighs and
synthesizes all evidence available to render an RFC finding consistent withditteaga whole);
Castle v. ColvinNo. 1:15CV-00113 (MAT), 2017 WL 3939362, at *3 (W.D.N.Y. Sept. 8, 2017)
(The fact that the ALJ’'s RFC assessment did not perfectly match a iraaiigan is not grounds
for remand.). Additionally, it is within the ALJ’s discretion to resolve genuine ictsfin the
evidence.See Vmo vBarnhart 312 F.3d 578, 588 (2d Cir. 2002). In so doing, the ALJ may
“choose between properly submitted medical opinioBalsamo v. Chaterl42 F.3d 75, 81 (2d
Cir. 1998). Moreover, an ALJ is free to reject portions of medipation evidence naupported
by objective evidence of record, while accepting those portions supported by the3eeoveino
312 F.3d at 588.

In her first point of errorPlaintiff argues that thé&LJ failed to consider headaches or
insomnia at step two of theequentibprocessand didspecifically identify whether theywere
severe, norsevere, or medically nondeterminablee ECF Na 1241 at 1215. Plaintiff's
argumenis unavailing The ALJ is not required to discuss every individual piece of information
submitted as evidenc8ee, e.gBrault v. Soc. Sec. Admin., Com683 F.3d 443, 448 (2d Cir.
2012);Barringer v. Comm’r of Soc. Se@58 F. Supp. 2d 67, 78 (N.D.N.Y. 2005) (“he ALJ
was not required to mention or discuss every single piece of evidence in the record.” (citing
Mongeur v. Heckler722 F.2d 1033, 1040 (2d Cir. 1983))). Rather, where “the evidence of record
permits [the court] to glean the rationale of an ALJ’s decision, [the Ahdtisequired to explain]

17



Case 1:19-cv-00432-DB Document 19 Filed 11/23/20 Page 18 of 23

why he considered particulavidence unpersuasive or insufficient to lead him to a conclusion of
disability.” Mongeur 722 F.2d at 104@paich v. BerryhilINo. 1:15CV-00274MAT, 2017 WL
6014451, at *5 (W.D.N.Y. Dec. 5, 2017).

Notably, most of Plaintiffs complaints of headaches occurred during the period
immediatelyfollowing her February 2012 brain surgeryr. 588,590, 598,604, 605, 607. 608,
609, 612, 1028After aCT scan in April 2012Tr. 598, Plaintiff continued to complain of
headaches during followp visitswith Dr. Bennetin May 2012and Jun&012. Tr. 604605, 607,

608. h June 2012July 2012,and Septembe2012, Plaintiff went to theED complaining of
headachedr. 609, 612, 1024After that, she only went to tieD for what appeared to be a post
seizureheadache in July 2018e only other timgeshe mentioned headaches was in the context
of reportingher medical historyTr. 691, 709, 834. By July 2016, Plaintiff said she wasaweing
headachesTr. 784.

Althoughthe ALJ did not specifically find Plaintiff’'s headaches to be a severe impajrment
he acknowledged Plaintiff complaints of headaches and implicitly considered ttiedigffects
of the headachdsy relying in part on the January2013 opinion of Dr. Liu, who specifically
considered Plaintiff's headacheand whosepinion the ALJ assignegartial weight. Tr. 157,
16061, 166 Plaintiff told Dr. Liu she began experiencing daily headaches late2012 brain
surgery and that light and noise worsened the.phin 691. The only limitation Dr. Liu
recommended was no exposure to heavy machifiery693), which was included ithe ALJ’s
RFC finding along withadditional limitationghe ALJultimately determined were warrantgid.

160). The ALJ also considered the objective findings frielaintiff's July 2015ED visit during
which shereported headachesone of the only visits after 202&@herePlaintiff complained of
headachesTr. 157, 164, 709. While the ALJ did regiecifically discus®laintiff’'s complaints of
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headache at this visit, he did consider the objective findings from the visit and the findings and
recommendations of the examining physician. Tr. 164.

Therecordsimilarly contains little evidence of Plaintiff's insompiand again, mostly in
the time periodollowing her February 2012 brain surgety May 2012 Dr. Bennett refilled
Plaintiff's prescription for Ambiero treat her insomnial'r. 606. In November 2@, shortly after
her cranioplastyRlaintiff requested a prescription for Ambien. Tr. 6B7August 2015Plaintiff
told Dr. Henley she hatlong-time insomnigand wason trazadone in the pdsilr. 830.Dr.
Henley recommended melatonin, but Plaintiff did not take it. Tr. 832,/&3he next visitwith
Dr. Henley in May 2016, Plaintiff said Ambien was too strdng,Motrin PM and trazodone had
helped her insomnidl'r. 837. Neither the notes from the August 2015 visit, nor the foligw
visits, identified limitations resulting from Plaintiff’s complaint of insomma impairment is not
severe if it does not significantly limit a claimant’s ability to perform basic work actvibieat
least 12 monthsSee Barnhart v. Waltoi»33 U.S. 212, 217-22 (2002).

Based on the foregoing, substantial evidence supports the ALJ's evaluation offBlainti
impairments, including her complaints of headaches and insomnia. Plaintiffledgdadentify,
based on objective evidence, that additional limitatioreye warranted because of these
impairments.Thus, $ie hadailed to meet her burden of proving she could not perform the RFC
asformulated by the ALJ.

Contrary to Plaintiff'snext point, the ALJ properly accounted for Plaintiff's moderate
limitations inconcentration, persistence, and pace by limiting her to simple, routine, andwepetit
tasks and simple wostelated decisionsSeeECF No. 121 at 15.An RFC for unskilled work is
fully consistent with moderate limitations in concentration persistence andSme€oleman v.
Commr of Soc. Se¢.335 F.Supp.3d 389, 401 (W.D.N.Y. 2018iing Tatelman v. Colvin296
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F.Supp.3d 608613 (W.D.N.Y. 2017) (“itis well-settled that a limitation to unskilled work .
sufficiently accounts for limitations relating to stress and production padeutjhermoresimple,
routine tasks can account for moderate limitations in concentration, persistepeeeaf he
medical evidence demonstrates the claimant can perform simple, routine task&ited work
despite the moderate limitatioree Mcintyre v. Colvjrv58 F.3d 146, 152 (2d Cir. 2014) (citing
Winschel v. Comm’r of Soc. Se831 F.3d 1176, 1180 (11th Cir. 2011)).

In this casethe medical evidence shows that Plaintiff retained the ability to perform
simple, routine, and repetitive tasks, or unskilled work, despite her moderate dinsitati
concentration, persistence, or pace. As the ALJ noted, Dr. Schaich opined thaff Piihti
moderate limitations in her ability to maintain concentration and perform a task asistean
pace, but had no limitation in her ability to understand, remember, and carry out simple
instructions.Tr. 16667, 766, 768Dr. Schaichbased his opinion on his exaration of Plaintiff,
which revealed mildly impaired attention, concentration, and memory and intact thought.process
Tr. 765. As the ALJ noted)r. Schaicls opinionwasalso consistent with Plaintiff’'s reported dail
activities, which include taking public transportation, doing laundry, watching television, and
cleaning Tr. 167, 692. 765. The opinias also consistent with objective findings from other
sources, which reveal euthymic mood, full ranging affect, normal speech pattern, logical and
rational thought process, normal attention and concentration, fair memory, and normetiahstra
Tr. 678, 692, 760.

Based on the foregoing, substantial evidence supports the ALJ’s finding that Riauntiff
perform simple, routine, and repetitive work despite her moderate limitations innt@tices,

persistence, and pace.
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Plaintiff's final two points challenge the ALJgeighing of the medical opinion evidence
specifically the opinions of consultative examiners Dr. Schaich and DkirB&eeECF No. 12
1 at 1722. First, with respect tdr. Schaichthe Court finds thathe ALJ properly evaluated the
opinion anddid not“cherrypick” the opinion, as Plaintiff argueSee id The ALJ explainedis
reasons fogiving more weight to the specific functidoy-function limitations in Dr. Schaich’s
medical source statement themthe limitations in the narrative paragraph at the end of his
consultative exam note$r. 167, 766, 76%9. The ALJ explained he was gig the limitations
regarding specific workelated activities more weighbecause theyprovided clarity and
definition. Tr. 167.The ALJdid not suggest thddr. Schaich’snarrative limitations were based on
Plaintiff's subjective complainiasPlaintiff arguesSeeECF No. 121 at 19. As noted abovée
ALJ explainedhis reasons for giving less weight to the narrative portion of statement. Tr. 167
Furthermorethere was no need tecontact Dr. Schaiglas Plaintiff argue¢seeECF No. 121 at
21) because Dr. Schaich already clarified his opirirohis medical source statement regarding
Plaintiff's abilities to perform workelated activitiesTr. 768-69.

Plaintiff's argument thathie ALJ cherrypickedDr. Schaich’s opiniorfsee ECF No. 121
at 17-19) likewise fails. The ALJ's RFC finding is wholly consistent with the limitations Dr.
Schaich opined imis medical source statemers noted above. Tr. 160, #68. Dr. Schaich
opined that Plaintiff had moderate limitations in the ability to make judgments on congolex w
related decisions, and the ALJ limited Plaintiff to simple wallated decisionslr. 160, 768To
account forDr. Schaicks opinionthat Plaintiff was moderately limited in her ability to interact
with the public, supervisors, and-emrkers, the ALJ limited her to occasional interaction with
these groupslr. 160, 769The ALJalsolimited Plaintiff to routine and repetitive tasksaccount
for Dr. SchaicPs opinionthat Plaintiff was moderately limited in responding appropriately to usual
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work situations and changes in a routine work setfing160, 769Accordingly, the Court finds
no error in the ALJ’'®valuationof Dr. Schaich’s opinion.

The ALJ also properly evaluated Dr. Baskin’ opinion. Dr. Baskin opined that Pl&iadff
marked limitations in being able to maintain attention and concentratiamtain a regular
schedule, learn new tasks, perform complex tasks independently, make appropriatasgecisio
relate adequately with others, and appropriately deal with sfres883. As the ALJ explained,
this opinion was entitled to little weight because it was inconsistent with the medioal s:nd
Dr. Baskiis own objective findingsTr. 166. For instance, Dr. Baskin observed that Plaintiff's
attention, concentration, and memory were only mildly impaifed68283. She also observed
coherent and godlirectedthought process overall and euthymic mood 682. Plaintiff was
nervous, but she wadsopolite and easily engagedr. 682.Consistency is a factor in deciding
the weight accorded to any medical opiniiichels v. Astrug297 F. App’x 74, 76 (2d Cir. 2008);
see also Monroe v. Colvits76 F. App’x5, 7-8 (2d Cir. 2017) (holding an ALJ had properly
discounted a medical source opinion based on, among other things, the inconsistency of that
physician’s opinion with his treatment notes). Thus, the ALJ reasodedalyuntedDr. Baskin’s
opinion based oits internalinconsistency and its inconsistency with the record as a whole.

As noted above, it was Plaintiff’'s burden to produce evidence proving her RFC and
disability, which she has failed to dBee Burgess v. Astrue37 F.3cat 128.Becausdlaintiff has
presented no medical evidence of functional limitations greater than those foundabyl tidee
has failedo meetherburden to demonstrate thshie had a more restrictive RFC than found by the
ALJ. See Smith v. Berryhjlf40 F. App’'x721, 726 (2d Cir. 2018) (unpublished summary order)
(Plaintiff “had a duty to prove a more restrictive RFC, and failed to do Bopore v. Astrue
566 F.3d 303, 306 (2d Cir. 2009).
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While Plaintiff may disagree with the ALJ’s conclusion, the Court mdster to the
Commissioner’s resolution of conflicting evidence” and reject the ALJ's findiogly if a
reasonable factfinder would have to conclude otherwiertis v. Berryhill, No. 1602672, 2018
WL 459678, at *3 (2d Cir. Jan. 18, 2018) (internal citations and quotations omitted). That is not
the case here. The ALJ appropriately assessedhéutcal evidenceand Plaintiff's testimony
regarding his function abilities to formulate Plaintiff's RFC.

For all these reasons, the Court finds that the Adét@sion is supported by substantial
evidence in the record as a whole. Therefore, the Court finds no error.

CONCLUSION

Plaintiff's Motion for Judgment on the Pleadings (ECF N@) is DENIED, and the
Commissioner’s Motion for Judgment on the Pleadings (ECF B)JasIGRANTED. Plaintiff's
Complaint (ECF No. 1) iDISMISSED WITH PREJUDICE . The Clerk of Court will enter
judgment and close this case.

IT IS SO ORDERED.

DON D. BUSH
UNITED STATES MAGISTRATE JUDGE
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