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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

CARLOS A. SANTIAGO,

Raintiff,
Caseft 14-CV-6719-FPG
V.
DECISIONAND ORDER
OFFICER SHAWN JORDAN and
RN JEANANNE ODEL,
Defendants.

INTRODUCTION
Plaintiff Carlos A. Santiago (“Plaintiff’) brings this action purstito 42 U.S.C. § 1983

against Rochester Police Officer Shawn Jordan (“Jordan”) and Registered Nurse Jeananne Odel
(“Odel”). Jordan seeks dismissal of Plaintiff's Amended Complai@REo. 6) based on untimely
service of process and lack of personal jurisdict®eeECF Nos. 26, 27, 28. For the reasons set
forth below, Jordan’s motion is DENIED.

RELEVANT BACKGROUND

To properly address Jordan’s motion, the Court will briefly disdusgtocedural history
of this action.

On December 19, 2014, Plaintiff filed his initial complaint against JordenCity of
Rochester Police Force, and the City of Rochester and a motion to pirotaeca pauperisECF
Nos. 1, 2. On September 30, 2015, the Court granted Plaimtiffgrma pauperigmotion and
screened Plaintiffs complaint pursuant to 28 U.S.C. § 1915(e)(2)(B). ECF.Nihe3Court
dismissed with prejudice the claims against the City of Rochester Fadice, but granted
Plaintiff leave to amend his complaint by October 30, 20d.5at 7. The Court ordered that, if

Plaintiff did not file an amended complaint by the deadline, only Plaintffsn against Jordan
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would go forward and the Clerk of Court was to “cause the United States Marshal to sgaye a co
of the Summons, Complaint, and this Order upon Defendant Jotdaat7-8.

On October 30, 2015, Plaintiff moved for an extension of time file an amendedag@mp
until December 30, 2015. ECF No. 4. By Text Order dated June 20, 2016, the Court nated that
had not heard from Plaintiff since he sought an extension on October 30, 2015 acteth$tim
that if he wished to file an amended complaint, he must do so by July 15, 2016. EEFTRe.

Court advised Plaintiff that if an amended complaint were not filed, the case progkeed as a
single cause of action against Jordan.

On July 15, 2016, Plaintiff filed his Amended Complaint. ECF No. 6. The Coesrsed
the Amended Complaint pursuant to 88 1915(e)(2)(B) and 1915(A) and, by order dated February
6, 2017, dismissed Plaintiff's claims of conversion and negligence,ssisdihe City of Rochester
as a defendant, and directed the Clerk of Court to add “Nurse Jane Doe” as a defendant and to
“cause the United States Marshal Service to serve copies of the SummonsieAr®mplaint,
and this Order upon Defendant Jordan.” ECF No. 10.

On February 6, 2017, a summons was issued as to Jordan and mailed to the Marshal for
service! See Santiago v. Jordan, et,aNo. 6:14-cv-06719-FPG-JWF. Jordan filed an Answer
(ECF No. 11) to the Amended Complaint on March 23, 2017, asserting untimelys#iprocess
as an affirmative defense. ECF No. 11 at 2. On March 24, 2017, Defendant Nurse Jane Doe was
terminated as a defendant and Odel was added as a party to thisSetiothA summons was

issued as to Odel and sent to the Marshal for service on March 27, 2017, which wasl return

! Per Docket Entry No. 22, the summons was returned unesesntblovember 22, 2017. ECF No. 22. However,
Jordan’s memorandum of law and attorney Patrick Beath’s supportitegadem each acknowledge that Jordan was
served by mail on or about March 4, 2018. ECF No. 27 at 2; ECF No. 2&attl2ermore, Jordan has attached a
copy of the executed summons, dated March 4, 2018, as an exhibit to losaménm of law. ECF No. 27-1 at 52.
Jordan has not raised an issue regarding whether service wdly affezted and has only challenged whether service
was timely.



executed on April 27, 201Bee id ECF No. 16. The Court has not heard from Odel since the
summons was returned executed and she has not filed an answer.

By Text Order dated September 22, 2017, the case was referred to Hon. Jonathan W.
Feldman, United States Magistrate Judge, for all pretrial proceedings iagcldidpositive
motions. ECF No. 17. Judge Feldman subsequently issued an order for the@aniesar for a
scheduling conference. ECF No. 18. On October 25, 2017, attorney John Parrinello filezka Noti
of Appearance on behalf of Plaintiff. ECF No. 19.

On December 19, 2017, Jordan filed the instant motion, styled as a “motion forejidg
on the pleadings,” seeking dismissal of Plaintiffs Amended Caimpbased on untimely service
of process and lack of personal jurisdiction. ECF Nos. 26, 27, 28. Pldiletffa response to
Jordan’s motion on January 17, 2018 and Jordan filed reply papers on January 31CEQN8sSE
31, 31. On March 14, 2018, Judge Feldman issued an order staying discovery pendingra decisi
on Jordan’s motion. ECF No. 36.

DISCUSSION

Rule 4(m)

Federal Rule of Civil Procedure 4(m) provides that:

If a defendant is not served within 120 days after the complaintds file

court—on motion or on its own after notice to the plaintiff—must dismiss th

action without prejudice against that defendant or order that service be made

within a specified time. But if the plaintiff shows good cause for ther&ithe

court must extend the time for service for an appropriate period.

Meilleur v. Strong682 F.3d 56, 61 (2d Cir. 2012FEven where a plaintiff fails to show “good

cause,” a district court has discretion to otherwise extend thedmservice See id (citing

2 Since the filing of Plaintiffs Complaint, a new version of Rule ¥}(effective on December 2015, shortened the
amount of time for service to be accomplished from 120 days to 90 SkegyRRobinson v. City of Buffatts-CV-
00432(MAT), 2017 WL 2021528, at *4 (W.D.N.Y. May 12, 2017) (discussing the amendmdtulée 4(m)).
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Zapata v. City of New York02 F.3d 192, 196 (2d Cir. 2007®erena v. Korpb617 F.3d 197,
201 (2d Cir. 2010) (“We have interpreted this rule to give wide latitude to doutexiding
when to grant extensions on time to serve, including permitting courts toegtansions even
absent good cause.”) (citidtapatg 502 F.3d at 196).
. Analysis

Jordan purportedly brings his motion under Federal Rule of Civil Procedure A2(a)
threshold matter, the Court notes that there is confusion regatide appropriate procedural
vehicle for Jordan’s post-answer challenge based on untimely sefyicecessSee, e.g.Parfitt
Way Mgmt. Corp. v. GSM By Nomad, LUI®. 17-CV-0299 (GTS/CFH), 2018 WL 2364287, at
*3-4 (N.D.N.Y. May 24, 2018) (construing a post-answer challenge to sufficieinservice of
process as an “untimely” 12(b)(5) motior§tuart v. Paulding No. 12-CV-0025, 2014 WL
2011240, at *2 (N.D.N.Y. May 16, 2014) (sam&MG Recordings, Inc. v. FrawlgeyWo. 1:08-
CV-0765 (GTS/RFT), 2011 WL 13234394, at *4, n. 7 (N.D.N.Y. July 21, 2011) (noting that “[a]
strong argument can be made that . . . a motion to dismiss relyihg dafenses listed in . . . Fed.
R. Civ. P. 12(b)(5) magot be filed post-Answer pursuant to Fed. R. Civ. P. 12(c),” but declining
to reach the issue) (emphasis in original) (collecting caSastjago v. City of New Yqrklo. 09
CIV 0856(BMC), 2009 WL 2734667, at *1-2 (E.D.N.Y. Aug. 25, 2009) (deciding the defendants’
“Rule 12(c) motion to dismiss the complaint . . . for failure to effmcely service under Rule
4(m)” without addressing whether 12(c) was the appropriate procedural vehicle fooa basted
on Rule 4(m)); Nobriga v. Dalton No. 94 CV 1972 (SJ), 1996 WL 294354, at *1-3 (E.D.N.Y.

May 28, 1996) (same).

Plaintiff's Complaint was filed electronically on December 19, 2@8b4he pre-amendmeh20-day timefrara is the
operative version of Rule 4(m) for the Court’s analysis.
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However, the Court need not reach this issue to resolve Jordan’s motiowc/iiing it
as an affirmative defense in his answer, Jordan has not waived his abitifyallenge the
timeliness of the service of process. “Once a defendant raises a challéhgestdficiency of
service of process, the plaintiff bears the burden of proving thatsevas adequateRobinson
2017 WL 2021528, at *3. This burden, and the Court’s analyses of whether the PlasrgHblaan
good cause or is entitled to a discretionary extension would be the samdessgafchow the
Court interprets Jordan’s motién.

The Court turns now to the merits of Jordan’s motion.

A. Service of Process Was Untimely

Jordan asserts that service was untimely because the 120-day time limitiée egpired
on January 28, 2016 and he was not served until March 4, 2017. ECF No. 28 at 3. ¢datetiffls
that service on Jordan was timely because “the [P]laintiff acted with gaaske regarding the
service on Jordan.” ECF No. 31 at 2, 8.

Wherea pro seplaintiff successfully applies fan forma pauperistatus, “the 120 day
period is tolled while thén forma pauperisapplication is pending.Gonzalez v. L'Oreal USA,
Inc., 489 F. Supp. 2d 181, 184 (N.D.N.Y. 2003¢e also Ocasio v. Fashion Inst. of TeéhF.
App’x 66, 68 (2d Cir. 2001) (summary order). Here, Plaintiff orma pauperigpplication was
granted on September 30, 2015. ECF No. 3. Accordingly, to be timely, service had to led effect

by January 28, 2016, and Jordan was not served until March 4, 2017. Plaintiff has fdiled to s

3 Were the Court to construe Jordan’s motion as a Rule 12(c) matiaddéional issue would be presented. Pursuant
to Rule 12(c), a party may move for judgment on the pleadifejfiet the pleadings are closed.” Fed. R. Civ. P.
12(c) (emphasis added). Here, Odel has not filed an answer sae#uingk are arguably not closed. However,
Plaintiff has not raised this issue and Odel’'s answer would halkearing on the outcome of Jordan’s motiSee
Paskenta Band of Nomlaki Indians v. Crgshp. 2:15-cv-00538-MCE-CMK, 2016 WL 6094468, at *3 (E.D. Cal.
Oct. 19, 2016) (finding the defendant’s Rule 12(c) motion brought mitre filing of his co-defendants’ answers
was not premature because the co-defendants’ answers “would haveat@effdefendant’s] Rule 12(c) motion”
and requiring the defendant to “refile a new motion that is identidaétiutly briefed motion before the Court” would
“make][ ] little sense”).



by a preponderance of the evidence that he timely served J&earSims v. Wegmans Food
Markets 674 F. Supp. 2d 429, 431 (W.D.N.Y. 2009).
B. Timefor Service Should Be Extended

Notwithstanding a plaintiff's failure to effect service within the 120-day pefibhe Court
must extend the time for service if the plaintiff shows good causthdofailure.” Parfitt Way
Mgmt. Corp, 2018 WL 2364287, at *8.

“Good cause is generally found only in exceptional circumstances wieeddintiff's
failure to serve process in a timely manner was the result of circumstamees its control.”
Robinson 2017 WL 2021528, at *6 (citations and internal quotation marks omittedis, Th
“inadvertence, neglect, mistake, or misplaced reliance does not constadteayse. Parfitt Way
Mgmt. Corp, 2018 WL 2364287, at *8.

In this case, the Court granted Plaintiffiforma pauperisnotion and screened Plaintiff's
complaint in a September 30, 2015 Decision and Order. ECF No. 3. In that order, ther€cted di
that, if Plaintiff did not file an amended complaint by October 30, 2015, oaintRfs claim
against Jordan would go forward and the Clerk of Court was to “cause the United Stated Marsh
to serve a copy of the Summons, Complaint, and this Order upon Defendtamt. Jl. at 7-8.
This language in effect informed Plaintiff, who wase seat the time, that he had two options: (1)
do nothing and, after the amendment deadline had passed, his claim agdmstwbuld move
forward and the Clerk of Court would cause the Marshal to serve Jordan on hisdret2}lfile
an amended complaint by the October 30, 2015 deadline. Plaintiff clearly chosetéhe lat
moving—albeit on the last day—for an extension of time to file an amendedasoimymntil

December 30, 201%eeECF No. 4.



From that point, there was no docket activity until the Court’s June 20, 201®Tasex,
instructing Plaintiff that if he wished to file an amended complamitnust do so by July 15, 2016.
SeeECF No. 5. While it is true that Plaintiff took no action during the six-mgettiod from
December 2015 to June 2016 while his motion for an extension was pending and “[a]ffording
leniency to litigants who have failed to make even the most basic effortd vemaler Rule 4(m)

a toothless tiger,Terry v. Village of OssiningNo. 12 Civ. 5855 (ER), 2013 WL 5952834, at *3
(S.D.N.Y. 2013) (citation and internal quotation marks omittéad,Court could not reasonably
expect Plaintiff to serve Jordan with an amended complaint while hismfoti@n extension of
time to file such a complaint was pending. Furthermore, once the amendisadiine passed on
October 30, 2015 and the Court had not ruled on Plaintiff's eleventh-houisiextenotion,
Plaintiff might have reasonably assumed, based on the Court’'s Sep&mBe15 Order, that his
initial complaint would move forward against Jordan without furtetion and service would be
carried out by the Marshal.

Plaintiff, still proceedingpro seat the time, filed the Amended Complaint on July 15,
2016. The Court undertook review of the Amended Complaint pursuant to 28 U.S.C. 8§(2915(e)
and 1915A. Plaintiff did not serve Jordan during the pendency of the Courgsvrédowever,
there is no indication that he received the necessary forms to requestlsetiie®larshals during
this time or was notified that he should effect service after his Amendegl@iat was filed.
“While ignorance of the law, even in the contexpad selitigants, does not constitute good cause
under Rule 4(m), the Court has an obligation to make reasonable all@wanpmtectpro se
litigants from inadvertent forfeiture of important rights bessof their lack of legal training.”

Green 287 F.R.D. at 164 (citations, alterations, and internal gquotatiorksmamitted).

4 Plaintiff's attorney filed a notice of appearance on October 25, 2@ppreximately seven months after Jordan
was served.



Furthermore, the Second Circuit has recognized, in the contexb aleprisoner litigation, that
“the interests of judicial economy counsel against the district entwmatically ordering service
by the Marshals” before screening a plaintiff's comples#e Nagy v. Dwyeb07 F.3d 161, 162
(2d Cir. 2007). The same considerations apply with equal force here.

The Court issued a Decision and Order regarding Plaintiff's Amended Complaint on
February 6, 2017, dismissing certain claims and defendants and directingrh@fCCourt to
“cause the United States Marshal Service to serve copies of the SummonsleAr®mplaint,
and this Order upon Defendant Jordan.” ECF No. 10. This directive to theo€{@durt to cause
the Marshal to effect service “implicitly included a decision to allow &ervice."See Gerena
617 F.3d at 203 (“It makes no sense that Judge Sand would order service by marshalydanos
after service originally should have been accomplished while notré¢saling to extend the time
to serve.”).

“While a plaintiff's pro se status is no excuse for failure to serve thendaht properly
and does not automatically amount to good cause for failure to sehme thi¢ time allotted by
Rule 4(m), the Court may nevertheless exercise its disnratid extend the time to serveldrper
v. NYC Admin. Children’s SeryfNo. 09 Civ. 2468, 2010 WL 23328, at *2 (S.D.N.Y. Jan. 5,
2010).Based on the facts of this case, the Court’s “responsibility to gssiseplaintiffs in their
efforts to serve procesMurray v. Pataki 378 F. App’x 50, 52 (2d Cir. 2010), and the “Circuit’s
clearly expressed preference that litigation disputes be resolved on the mveifa v. Castle
Hotel, Inc, 164 F.R.D. 343, 346 (S.D.N.Y. 1996), the Court finds that an extension ofaime
serve is warranted. Thus, the Court extends the time torsaneepro tun@nd accepts the service

as timely.



CONCLUSION

For the reasons stated, Jordan’s motion (ECF No. 26) is DENIED. Tires@ae directed,
per Judge Feldman’'s March 14, 2018 Order, to notify Judge Feldman of the dispofiiiis

motion so a status conference may be scheduled.
ITIS SO ORDERED.

Dated: August 29, 2018
Rochester, New York
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HQN.RANK P.GERAQI, JR.
ChlefJudge
United States District Court




