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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

In re:
FLOUR CITY BAGELS, LLC

Debtor.

BRUEGGERS FRANCHISE CORPORATIONet al.,

Petitioners
Case #16-CV-6667FPG

DECISION & ORDER
FLOUR CITY BAGELS, LLC et al,

Respondents.

Debtor Flour City Bageld,LC (“Flour City’) operates a number of Bruggy's Bages
franchises across western and central New Yd@ker filing for bankruptcy under Chapter,11
Flour City soughtourtapproval to sell substantially all of its assets, free and clear of all liens or
interests, to Canal Mezzanine Partners I, (LBale Motiori). SeeCase No. 1€0213PRW,

ECF No. 404. Bruegger's Franchise Corporation, Brueg@er Enterprises, Inc., LDA
Management Company, Inc., and Le Duff America, Inc. (collectiv@ywlegger’s”) sought a
court order compelling Flour City to assign the bakeages—and sell the furniture, fixtures and
equipmentwithin the bakeries-to Brueggers pursuant to the terms afertain Franchise
Agreementsvith Flour City (“Specific Performance Motidh Id. at ECF No. 425.

On September 2, 201éhe United States Bankruptcy Court for the Western District of
New York (Warren,B.J) issued a decision and order denying the Sale Motion, denying the

Specific Performance Motigmand resolving various other pending motiofts.at ECF No. 542.
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Brueggers now moves for leave to appehé bankruptcy cous denial of the Specific
Performance Motion. ECF No. 1Brueggers first argues that it has a rightto suchan appeal
under 28 U.S.C. § 158(a)(1) because the bankruptcy saiegtisionvas a‘final order” In the
alternative,Brueggers argues that this Court showddercise its digetion to grant Bruegges
leave to appealnder 28 U.S.C§ 158(a)(3). For the reasons stated belowthharguments are
unavailing.

. Appeal AsOf Right Under § 158(a)(1)

Under28 U.S.C. § 158(a)(1uistrict courtshavejurisdictionto hearappeals frontfinal
judgments, orders, andecree’ issued by bankruptcy courts‘The standard for finality in
bankruptcy matters is more flexible than in ordinary civil litigation, becdumekruptcy
proceedings often continue for long periods of time and discrete claims @redefsom time to
time over the course of the bankruptapgeeding. In re Pegasus Agency, Ind.01 F.3d 882,
885 (2d Cir. 1996jciting In re Prudential Lines, In¢.59 F.3d 327, 331 (2d Cit995)) Thus,
an order need not resolve all of thariousissues raised by a bankruptcy proceeding to qualify
for immediate appeal undgrl58(a)(1).In re Integrated Remirces Inc,, 3 F.3d 49, 53 (2d Cir.
1993).

At the same time, given the strong federal policy against piecelgghtion, a
bankruptcy order isnly “final” for the purpose of § 158(a)(1) if it resolves a discrete dispute
within the larger bankruptcy casdn re Fugazy Exp., Inc982 F.2d 769, 775 (2d Cir. 1992)
(quoting In re Sonnax Indus., Inc907 F.2d 1280, 1283 (2d Cir. 1990)The term“discrete
dispute” efers tomore tharsimply competing contentins regarding a separable isstagher it
refers to"at least an entire claim on which relief may be grahtedd. at 77576; see alsdn re

Flor, 79 F.3d 281, 283 (2d Cir. 26); In re Chateaugay Corp922 F.2d 86, 90 (2d Cir. 1990)



(“The disposition of a discrete dispute is generally considered to be the ioesalitan
adversary proceeding within the bankruptcy action.”).

Here, thebankruptcycourt orderdenying the Specific Performance Motidlmes not
entitle Brueggés t an appeal as of rightunder 8 158(a)(1). In denying the Specific
Performance Motion, the bankruptcy court did not disposEnaéntire claim upon which relief
may be grantedrather, it denied Brueggst request fora particularform of relie—namely,
specific performanceSeeCho v. 4031403 57th St. Realty CorB00 A.D.2d 174, 178lst Dept
2002) oting that*specific performance is an equitable remedy for a breach of contract, rather
than a separate cause of actipiRhodess. Davis 628 F. Appx 787, 791 (2d Cir. 2015kame);
96 N.Y. Jur. 2d Specific Performance Sarfe)

Without citing any authorityBrueggets argues that the ordemas finalunder§ 158(a)(1)
because it completely resolves the discrete legal issues addressed therein, inclediemnitd
of Brueggetrs Specific Performance Motion. Specifically, the Order finally detemithat
Brueggers cannot enforce its contragjit to an assignment of the leasesl[furniture, fixtures
and equipment]. ECF No. 13, at 2. But this argument mischaracterizasth thebankruptcy
court’s order andherelevant legal standard.

First, the bankruptcycourt did not determine that Brueggetcannot enforce its contract
right” to the property described in theaRchise AgreementsSpecific performance is simply
“an alternative to the award of damages as a means of enforcing a conRlactles 628 F.
App'x at 791 (quotingHadcock Motors, ric. v. Metzger92 A.D.2d 1, 4(4th Dept 1983).
Thus, by denying the Specifieeerformance Motion, théankruptcycourt simply held that
Bruegger’s must resort to the standard method of enforcing a contmattion for damages.

Secondthe fact that théankruptcy cours order‘completely resolves the discrete legal

issues addressed therein irrelevant. The question is not whether the order resethe legal



issues raised by the moviparty; if that werdghe standard for determininghether an order was
“final” under§8 158(a)(1), then mostif not all—bankruptcy courtlecisionsvould besubject to
an immediate appealRather, as stated above, the relevant question is whethbankeuptcy
court order resolved discreteclaim within the largerbankruptcycase. See, e.g.Fugazy 982
F.2d at 775-76. Here, it did nbt.

In sum,because thbankruptcy courbrderdenying the Specific Performance Motidia
not resolve a discrete clajrbut insteadsimply rejected Bruegga® requestfor the equitable
remedy of specific performance, Brueggeis not entitled to an appeal as of right un8er
158(a)(1).

[I. LeaveToAppeal Under § 158(a)(3)

Under 28U.S.C. § 158(a)(3),idtrict courts have discretionary appellate jurisdiction over
interlocutorybankruptcy courbrdersand decreesSeeln re Kassover343 F.3d 91, 94 (2d Cir.
2003). In evaluating a reque$dr leave to appeadistrict courts in the Second Circuit borrow
from the analogous standard set forth in 28 U.S.C. § 1292(h)ch is the standard used by
courts of appeals to determine whether to enteamiappeafrom aninterlocutory districtcourt
order. See, e.gln re Futte Lumber Corp. 473 B.R. 20, 26 (E.D.N.Y. 2012).

First, the movant must establish that the bankruptcy order at issue “involvesdliogntr
guestion of law.” 28 U.S.C. § 1292(b). A question of law is “controlling” if reversal of the
bankruptcy court’s ruling would terminate the action or materially affieetoutcome of the
litigation. In re Bernard L. Madoff Inv. Sec. LL.Glo. 0801789 BRL, 2011 WL 3897970, at *3
(S.D.N.Y. Aug. 31, 2011). The question of law must also be “purely legal, such that the

reviewing court can decide it quickly and cleanly without having to study twdé Id.

! Bruegger’s also ignorete factthat the Specific Performance Motion was decided in the context of Flour

City’s Sale Motion, which was also denied. Thus, as far as thig @oavare, the final disposition of the property
sought in the Specific Performance Motiebakery leases and furniture, fixtures and equipment within the
bakeries—has yet to be decided.
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(quotingIn re Adelphia Communications Cor@33 B.R. 649, 658 (S.D.N.Y. 2005)nternd
guotations and alterations omitted).

Second;the movant must demonstrate thttere is substantial ground for difference of
opinion’ as to the controlling question of lawld. (quoting 28 U.S.C. § 1292(b))lhis element
is established where there“ia genuine doubt as to whether the bankruptcy court applied the
correct legal standard.Id. (quotingin re Enron Corp. No. 0216034, 2006 WL 2548592, at *4
(S.D.N.Y. Sept. 5, 2008) A movant may satisfy thisl@ment by (1) showing the existence of
conflicting authority on the relevant legal question or (2) showing that the ispagtisularly
difficult and one of first impression for the Second Circuld. Arguments regarding the
bankruptcy court'sapplicationof the relevant legal standard are insufficiekistevezyalcin v.

The Childrens Vill., No. 01CVv8784, 2006 WL 3420833, at *4 (S.D.N.Y. Nov. 27, 2006)
(“Plaintiffs are merelguibbling with this Court’s application of the facts to the law,with the
underlying legal rule, which is necessary if this Courbisdrtify an immediate appeal.”)

Third, the movant must show that an interlocutory appeal “may materially aavaac
ultimate termination of the litigation.28 U.S.C. § 1292(b)A movant may satisfy this prong by
showing that an appeal “promises to advance the time for trial or shorten thedinreddor
trial.” In re Bernard L. Madoff Inv. Sec. LI.Q011 WL 3897970, at *Bguotingin re Enron
Corp., 2006 WL 2548592, at *2).

In addition to establishing those three elements, the movant must show that Gmadepti
circumstancesexist that overcome the general aversion to piecemeal litigation and justify
departing from the basic policy of postponing appellate review until after the @na final
judgment.” In re Bernard L. Madoff Inv. Sec. LI.@Q011 WL 3897970, at *3quotingIn re
Madoff No. 0801789, 2010 WL 3260074, at *3 (S.D.N.Y. Aug. 6, 2010)) (internal quotations

and alterations omitted).Interlocutory appeal isnot intended as a vehicle provide early



review of difficult rulings in hard casesGerman by German ¥ed. Home Loan Mortg. Corp.
896 F. Supp. 1385, 1398 (S.D.N.Y. 1995).

Here, Bruegges has failed to show that an interlocutory appeal is warranRather
than pointto a pure issue of law as to which there is substantial ground for a difference in
opinion, Bruegges takes issuewith the bankruptcycourts application of the relevant legal
standard ECF No. 13, at 16020. For example, Bruegger’'s argues that the bankruptcy court
incorrectly found that Bruegger’s had not demonstrated irreparable harm, buibdasgue that
the bankruptcy court should have applied some other standard to deternatiemspecific
performance was an appropriate remettl,. Brueggets also fails to show that an interlocutory
appeal wouldnmaterially advance the ultimate termination of the litigatidrastly, Bruegges
has notidentified any exceptional circumstancesdeercome the general aversion to pieeam
litigation. Therefore, the Court declines to exercise jurisdiction ugd&8(a)(3).

I11.  Conclusion

Brueggers is not entitled to an appeal undgrl158(a)(1)and the Court declines to

exercise jurisdiction undeg 158(a)(3). Accordingly, Bruegges’ motion for leave to appeal

(ECF No. 1) is DENIED. The Clerk of Court igetted to closéhis case

IT IS SO ORDERED.

Dated: April 24, 2017

Rochester, New York ﬁ Z Q

HON. FRAXK P. GERACI, J
Chief Judge
United States District Court




