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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK
MICHAEL JAMES WELLS,
Plaintiff, Case # 18CV-6850+PG
V. DECISION AND ORDER

SUPERINTENDENT J. COLVIN, et al.,
Defendants.

INTRODUCTION
Pro se Plaintiff Michael James Wells filed this action pursuant to 42 U.S.C. § 1983,
alleging he was subjected to unconstitutional conditions of confinement at FinteC®aiectional
Facility in violation his Eighth Amendment rights. ECF No. 1. Defendants Captains Bryeaa Nor
and Robert Shieldsiow move for summary judgment pursuant to Federal Rule of Civil Procedure
56. ECF No. 36. For the reasons that follow, Defendants’ motion is GRANNEEART and
DENIED IN PART.
BACKGROUND
Beginning in April 2015, Plaintiff was housed in the residential mental health unit
(“RMHU") at Five Points. ECF No. 36 at 2; ECF No. 38 at 5. Over the next six months,
Plaintiff engaged in impulsive and seléstructive behavior and was issusigbéhavior reports
that led to disciplinary proceedingkl. On October 3, 2015, Plaintiff became upset after security
staff searched his cell and confiscated various contraband. ECF-N@t35 ECF No. 34 at 6
7. He screamed at staff and threw his body into the solid metal cell door so haredtdadgward.

ECF No. 361 at 7. Plaintiff, who was handcuffed, also stomped a metal desk that walsiftlte

LIn a September 15, 2017 Screening Order, the Court dismissed clainst 8gdéndant Colviwith prejudice. ECF
No. 9.
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the concrete wall onto the ground and threw the desk with such force that he damagedrthe
glasg cell door window. Id. at 8. He then attempted to use the desk to pry open the rear door
Id. at 8. He also wroterofanities on the walindpropped ughis mattress and other items to block
the cell door window.ld.

Plaintiff was later placed on omm-one mental health watch and moved to a cell in the
residential crisis treatment program unit, and Defendants and othemstatbersauthorizd a
series of property deprivation orders (“PDO%")d. at 8. Beginning October 3, 2015, the PDOs
deprived Plaintiff of his mattress, pillow, desk, paper, magazines, books, linen,,tanels
sneakers.ld. The PDOs were reviewed and renewed daily and Plaintiff was told that clyy w
be discontinued if he did not have addiabdisciplinary incidentsld. at 17.

Plaintiff returned to his cell in the RMHU on October 5, 2015, aftdr finding that some
of his personal property was removed pursuant td®, he used hisnattress and blanket to
cover the door window to “prompt a reaction from security stdff.”at 310. Norris renewed the
existing PDO due to Plaintiff's “continued erratic behavior and the need to ensurgysstaff
could continue to observe/monitor Plaintiff for his own safethd’ at 10. Norrisalso issued a
five-day cell shield order on October 6 and 12, 20118l at 10-11.

Each day of the PD@eriod, Plaintiff was given his medication, talked to mental health
staff, and was seen by RMHU staffd. Mental health staff periodically recorddtht Plaintiff

was “adequately groomedir that his hygiene “appeared goodyid that his cell hygiene was

2 Lexan glass is polycarbonate, which is an impaststant glass substitute several hundred times stronger aad mor
durable than glass. ECF No.-3@t 5 n.1.

3 Norris authorized PDOs on Octobef951516, 1923, and 2629, 2015. ECF No. 38 at 5, 3345. Shields
authorized PDOs on October-13 and 3631, 2015. ECF No. 38 at 5, 1224. Other staff members, who are not
defendants in this case, authorized PDOs on the dates not listed.

4 A cell shield is a plastic coveng that can be attached to an inmate’s cell door to prevent him from iiagihcidily
fluids or other items at staff. ECF No.-3@at 6.



“good, with no odors’br “above average for this environméntd. at 11, 1416. On October 6,
2015, mental health staff noted that Plaintgaid he did not have toothpaste or a toothbrush.”
ECF No. 363, Ex. E at 6 (filed under seal BCF No. 41). Plaintiff had access to showers three
times per week throughout the deprivation period. ECF N d85. Security staff gradually
returned Plaitiff's personal items and all PDOs were discontinued on November 2, ZB.
No. 36-1 at 12, 16.

Plaintiff filed five grievances regarding the PDOs on October 13, 20ar&531 and
November 1, 2015. ECF No. 1 at-24. Plaintiff stated that he & being deprived atems
pursuant to th€DOsanddisciplinary incidentghat occurredbeforeOctober 20153, as well as
toothpaste, soapnd “hygiene items.'Seeid.® In his Complaint, Plaintiff alleged he was deprived
of toiletries and toilet papeof the entire deprivation periodd. at 34. Plaintiff testified that he
was deprived of hygiene items for at least two weeks andhéhsiiarted gettinthoseitems back
during the last 10 days of the-8@y period. ECF No. 38 at 5758. Plaintiff alleges that he
suffered chronic lower back pain afteeing forced to sleep on a steel bed frame during the
deprivation period. ECF No. 1 at 3-4.

Defendantsargue that they are entitled soommary judgmenbecausehe PDOs were
necessary and do not rise to the level of a constitutional violation. ECF Mo. Béfendants
dispute that Plaintiff was deprived bfgiene itemsut assert thatven if he was any such

deprivation was temporary, not their fault, and not serious enougblate Plaintiff'srights Id.

5 Before the PDOs at issue here, Plaintiff was deprived of a razor and clipgdvacalost visitation, phone, paga
and recreation privileges. ECF No.-B&t 56.

6 Plaintiff's October 13, 2015 grievance indicates he was being ddmoap and toothpaste, among the other loss of
privileges and items the PDOs authorized. ECF No. 1 at 23. Plaictifiied depriation of “hygiene items” in his
October 20, 25, and 31, 2015 grievancek.at 2122, 24.

7 Allegations that Plaintiff suffered from back pain stemming from theid®jizn period first appear in a sick call
request form dated November 4, 2015. ECF No. 1 at 46. These allegatisepeated in various sick call request
forms, letters, and Feelom of Information Law request formkd. at 3336, 3840, 4345, 47
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at 3, 89. Alternatively, Defendants argue that they are entitled to qualified immamityvere
not personally involved in depriving Plainttifygiene itemsId. at 12-18.

Plaintiff asserts that the PDOs were retaliatory, unconstitutiandl unnecessary. ECF
No. 432 at 3. He argues that Defendants, despite knowing that Plaintiff was being deprived of
property outside the scopetbke PDOs, were deliberately indifferent and tredied inhumanely
in violation of the Eighth Amendment. ECF No. 43-3 at 8.

LEGAL STANDARD

A court grants summary judgment when the moving party demonstrates thartheie
genuine issues of material fact and that it is entitled to judgment as a matter Geéaiied. R.
Civ. P. 56(a)(b); Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). It is the movant’s burden to
establish the nonexistence of any genuine issue of material fact. Ifshrep®id evidence from
which a reasonable inference in the fmaving paty’s favor may be drawn, a court will deny
summary judgmentld.

Once the movant has adequately shown the absence of a genuine issue offacii¢hial
burden shifts to the nonmoving party to present evidence sufficient to support a jury indtdict
favor, without simply relying on conclusory statements or contenti@senaga v. March of
Dimes Birth Defects Found., 51 F.3d 14, 18 (2d Cir. 1995) (citing Fed. R. Civ. P. 56(e)).

Here, in light of Plaintiff’'spro se status, the Court will construe hpapers liberally “to
raise the strongest arguments that theygest.” Triestman v. Fed. Bureau of Prisons, 470 F.3d
471, 474 (2d Cir. 2009) (quotation marks omitted). Nevertheless, procqediisg does not
relieve Plaintiff from the usual summary grdent requirementsSee Wolfson v. Bruno, 844 F.

Supp. 2d 348, 354 (S.D.N.Y. 2011).



DISCUSSION

Conditions of Confinement

The Eighth Amendment of thenlited State€onstitution prohibits the infliction of cruel
and unusual punishment aaplpliesto the states through the Due Process clause of the Fourteenth
Amendment. Trammel v. Keane, 338 F.3d 155 (2d Cir. 2003). To establish an Eighth Amendment
violation based on theonditions of confinement imposed by a deprivation omplaintiff must
show: “(1) that the deprivation alleged is objectively serious such that plaiaisffdenied the
minimal civilized measure of life’s necessities, and (2) that the defendantloffassessed a
sufficiently culpable state of mind associatdgth the unnecessary and wanton infliction of pain.”
Id. (citation andquotation marks omittell) The defendant’s state of mind must reveal “deliberate
indifference to inmate health or safetyg. at 162, which “entails something more than mere
negligence.” Farmer v. Brennan, 511 U.S. 825, 835 (1994). A prison official acts with deliberate
indifference when he “knows of and disregards an excessive risk to inmatednesfbty.” Id.
at 837.

“When the conditions complained of are the result of disciplinary measures imposed
against an inmate, the deliberate indifference standard must be applied in atvegdnts for
the precise circumstances of the alleged misconduct and the competing anstitatincerns.”
George v. McGinnis, No. 05-CV-84(SR), 2008 WL 4412109, at *5 (W.D.N.Y. Sept. 23, 2008)
(citation and quotation marks omitted). Thus, a court considers “whether a deprivddowas
reasonably calculated to restore prison discipline and security and, in that purmogisd,c
whether the officials were deliberately indifferent to [the plainfiffiealth and safety.”1d.

(quotation marks omitted).



Plaintiff alleges two conditions of confinement claims: one related to the comditien
PDOs imposed and one related to the deprivation of hygiene items not included in the PDOs.

A. PDOs

1. Objective Prong

Defendants arguhatPlaintiff cannotatisfythe objective prong of an Eighth Amendment
claim as to the conditions imposed by the PD@pecifically, they contend th#te temporary
deprivationof items listed on the PDOs, likenaattress, bedding, and clothing¢ ahot violate
Plaintiff's Eighth Amendmentights becausahese items were taken from him“asreasonable
response to the potential risk of hdna Plaintiff. ECF No.36-5at7. The Court agreesThe
PDOstemporarilydeprived Plaintiff of items he had previously used or potentially could use to
cover his cell door and windote preventstaff from observing him Accordingly, Plaintiff has
not demonstrated an objectively serious deprivation.

2. Subjective Prong

Additionally, Plaintiff has not demonstrated the subjective eleroétttis claim i.e., that
Defendantsvere deliberately indifferent. The PDOs were a reasonable response tdfBlaint
erratic and dangeroumehavior and served a clear penological purpdgereover,Plaintiff was
not subjected to the PDOs any longer than was deemed penologically neceBsargntire
deprivation period was only 30 days and certain itdikes Plantiff's sneakersmattress, pillow
and linenswere returned tdiim within about two weeks ECF No.36-1at 12-13. Defendants
issuedthe PDOs in response to the October 3, 2015 incateshthereforehe Court cannot find
that Defendantseredeliberately indifferent to Plaintiff’'s health and safetydoing so Benitez
v. Locastro, No. 9:04CV-423, 2010 WL 419999, at *10 (N.D.N.Y. Jan. 29, 2010) (cikiugison

v. McMillan, 503 U.S. 1, 6 (1992) (“Prison administrators . . . should be accwidedanging



deference in the adoption and execution of policies and practices that in their jud grmeretckad
to preserve internal order and discipline and to maintain institutional segurity.”

Accordingly, for all the reasons stated, the Court dises Plaintiff's conditions of
confinement claim that relates to the PDOs.

B. Deprivation of Toiletries

1. Objective Prong

Plaintiff asserts that he was wrongly deprived of hygiene itdrasthe PDOs did not
authorize like soap, toothpaste, deodorant, shampmad toilet paper. ECF No. 43 at 9.
Defendants dispute thizecauseduring the deprivation perio@Jaintiff did not complain that he
did not have toilet paper inis grievancesand mental health staff noted that Plaintiff's hygiene
was adequate to goodECF No.36-5at 8. They also contend that temporary deprivations of
hygiene items do not violate an inmate’s rights and that, even if Plaintiff wasetepf those
items for an amount of time, “staff was instructed to provide Plaintiff with adoethose items
upon request.”ld. at 78. Defendants alspoint to several inconsistencies and contradictions in
Plaintiff's claims, testimonyand paperand question his character suggesthat no reasonable
juror could believe hind. Id. at 9.

Resolving ambiguities in Plaintiff's favoit appearsthat Plaintiff was deprived of
toiletries, including soap, toothpaste, deodorant, shampoo, and toilef foamarer two weeks

and possiblyp to30days? Courts in this Circuit have generally held that temporary deprivations

8 The Court rejects this assertion because such “[c]redibility determisatima weighing of the evidence, and the
drawing of legitimate inferences from the facts are jury function&riderson v. Liberty Lobby, 477 U.S.242,255
(1986).

9 Defendants assert that Plaintiff testified that, at most, he was démfhygiene items for 18aysof the 30day
PDO period ECF No. 361 at 18 (citing Wells Dep. 117221, 123:1418). Thetranscript excerptgenerally refer to
items beingeturned to Plaintiff but do not include datasd therefore the Court cannot definitively conclude that
Plaintiff was deprived of toiletries for only 18 days.



of toiletries do not violatan inmate’sEighth Amendmentights, but that particularly lengthy
deprivations do See Trammell, 338 F.3d at 165 (deprivation of toiletries &oouttwo weeksdid
not violate the plaintiff's constitutional right¢gitation omitted; Fernandez v. Armstrong, No.
3:02-CV-2252, 2005 WL 733664, at *5 (D. Conn. Mar. 30, 2005) (denial of hygiene items for 16
daysdid notviolate the plaintiff's constitutional rightsDavidsonv. Murray, 371 F. Supp. 2d 361,
371 (W.D.N.Y.2005) (“occasional or temporary deprivations of personal hygiene items” does not
violate an inmate’constitutional rights George, 2008 WL 4412109, at5 (deprivation of
hygiene itemdor about60 daysviolatedthe plaintiff's constitutional righ)s

While Plaintiff did not specifically mention that kléd not have toilet paper @rasforced
to wipe himself with his hands in any grievance,dig state that he was being deprived of
“hygienic items” in four of the five grievances filed during the deprivatiaiode See ECF No.
1 at21-25. On the other hapdtaff documented Plaintiff's hygiene as adequate to goodhe
had regular access tomhers ECF No. 361 at 11, 1415; ECF No.43-2at 5, and hishealth
records do notevealcomplaints abou& lack of hygiene items.See ECF No0.36-2, Ex. G (filed
under sealteECF No.41). But Plaintiff's mental health recordsvealthat he complained of not
havinga toothbrush or toothpaste on October 6, 2@bh8made repeatedemands to have his
“personal items” returned to hingee ECF N0.36-3, Ex. E (filed under seal &CF No.41).

Based on all of the above, the Court concludestlieae is a triable issue of fact as to the
lengthof time Plaintiffwasdeprivedof his toiletries and wheth&laintiff was therefore deprived

of the minimal civilized measure of life's necessities.

Plaintiff testified that he was deprived lu toiletries at least over two weeks, and he also indicated that items were
slowly returned to him during the last 10 days of thel8Q deprivation period. ECF No.-26at 57, 58.
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2. Subjective Prong

Plaintiff testified that when he complained about the deprivations to Norris,sNSard
that it was not up to hiwhetherPlaintiff would get his items backECF No0.36-2at 13. Plaintiff
also alleges thdte told Norris orf multiple occasionsthatheneeded toilet papend that he told
him daily that he could not gadilet paper, soap, toothpastapothbrush, shampoor deodorant,
but that Norris ignored or deni@daintiff's complaints ECF No.43-2at4-5; ECF No.43at11.
Norris does not @&ll any conversations with Plaintiff about his toiletries elatms thatif he had
known, heé'would have instructed that those items be provided to [PlaintiE[CF No.36-3at 8.

Plaintiff submittedan affidavit from Alan Cata, his RMHU celleighbor, who says that
Plaintiff “complained to everyone that went by his cell including Captain Nevhiem he
complained to on many occasions” about his need for a mattress, pillow, toilet paper, soap,
toothpate, and other items, and that Norris never instriggedrity staff tdix the situation.ECF
No. 43-1atl. Plaintiff allegedly has “several witnesses he wishes to depose and subpoena to
testify on his behalf.” ECF No.43-3at7.1° Drawing allreasonable inferences in Plaintiff's favor,
the Court concludes thaehas raised an issue of fact as to whether Ndkisew Plaintiffs need
for personal hygiene items posed an excessive risk teehigh or safety and yet disregarded that
risk.

Accordingly, Defendants’'summary judgment motionns DENIED as to Plaintiff's

conditions of confinement claim related to the deprivation of toiletries.

0To the extent that this statement can be construedegsiasto re-open discovery, which concluded on August 31,
2018, the Court denigbat request “A party opposing summary judgment on the ground that it requires further
discovery must submit an affidavit showing (1) what facts are sougtdand how they are to lmbtained, (2) how
those facts are reasonably expected to create a genuine issue of material fact, ¢Bpxthiae affiant has made to
obtain them, and (4) why the affiant was unsuccessful in those éffdfit$ v. Goord, No. 03CV-355S, 2012 WL
176492, at *3 (W.D.N.Y. Jan. 20, 2013)ifation omitted). Plaintifhas not satisfied these requirements.

11 The Court discusses this claim as it relates to Shiialdr in this Order.
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. Qualified Immunity

Defendants arguthatthey are entitled to qualified immunity because issuingPib©s
was objectively reasonable and authorized by state regulat®f No. 36-5 at 14 (citing
N.Y.C.R.R. 8§ 305.2(A)). Qualified immunity affords government officials a defense “from
liability from civil damages insofar as their conduct does not violate gleatablished statutory
or constitutional rights of which a reasonable person would have kndwarlow v. Fitzgerald,
457 U.S. 800, 818 (1982). “A right is clearly established if in light of preexistwwgtha
unlawfulness of the action taken is apparer@riith v. Coughlin, 938 F.2d 19, 20 (2d Cir. 1991)
(alteratiors and quotatiomarksomitted).

An inmate’s constitutional right to sanitary living conditions and the necessaBrials
to maintain adequate personal hygiene is clearly establiSh@#er v. Schult, 717 F.3dL19, 127
(2d Cir. 2013)“Prison officials violate the Constitution when they deprive an inmate obagsc
human needs,’ such as food, clothing, medical care, and safe and sanitary living con¢lgeens.”)
also George, 2008 WL 4412109, at *¢'[T]he Court has no doubt that reasonable prison officials
would understand that depriving an inmate of soap, showers, toilet paper, cell cleanies sappl
toothbrush, toothpaste, exercise and running water for approximately sixty dagkirdiff
asserts, constitutes a violation of the Eighth Amendrient would beunreasonabléo think that
depriving an inmatetoiletries, including toilet paper, for up to 30 days did not violaite
constitutionalrights. Moreover,there are issues of fact as to how long Plaintiff was deprived
toiletries, and thereforne Court concludes thatichdiscrepancies preclude summary judgment

based omualified immunity.
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I1l.  Personal Involvement

Finally, Defendants argue that they were not personally involved in deprivingifPlaint
toiletries and thereforePlaintiff's claim should be dismissed. To establish liability against an
official under § 1983, a plaintiff must allege that individual’s personal involvemeheialleged
constitutional violation; it is not enough to assert that the defendant is @ lihie chain of
command. But there are several wayssupervisory official can be personally involved in an
alleged constitutional violatig such as being grossly negligent in supervising subordinates who
committed the wrongful acts or exhibig deliberate indifference tan inmate’s rights biailing
to act on information indicating that unconstitutional acts were occur@otpn v. Coughlin, 58
F.3d 865, 873 (2d Cir. 1995itation omitteq.

A. Defendant Norris

Plaintiff alleges that he compred directly to Norris “on multiple occasions” that he
needed toilet papemformed Norris daily that he could not get toilet paper, soap, toothgaste,
toothbrush, shampoor deodorant, and that Norris ignored or deridaintiff's complaints ECF
No. 43-2at 4-5; ECF No.43at11. Mr. Cata’s affidavit further substantiatdsese claims.ECF
No.43-1. Accordingly, the Court finds that Plaintifas sufficiently establishédorris’s personal
involvement in thalleged deprivation of toiletries.

B. Defendant Shields

Plaintiff has not made the same showing as to Shields. Plaintiff testified that heveas n
met or spoke to Shields and that he only sueddeoause his name appeared on several PDOs.
ECF No.36-1at2; ECF No.36-2at7-8, 74. Plaintiff has naubmittedany evidence that Shields

knew ofthe alleged deprivation dfygieneitems and failed to remedy the wrong or was grossly
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negligent in superviag his subordinates. Accordingly, the Court grants Defendants’ mistion
this regard and dismisses Shields fromdase
CONCLUSION

DefendantsMotion for Summary JudgmegECF No. 36)is GRANTED IN PARTand
DENIED IN PART. The Court dismisseBlaintiff's conditions of confinement claim related to
the PDOsandall claims against Cfendant Shield The Clerk of Court will terminat&hields
from thiscase

One conditions of confinement claim remains against Norris for the altkgptvation of
Plaintiff's hygiene items.By separate order, the Court will schedule a status conference to set a
trial date.

IT IS SO ORDERED.

Dated: Septembe®6, 2019
Rochester, New York

P40

/ FRANK P. GWACI, JR.

fef Judge
United States District Court

12



