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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

TROY MCRAE,
Petitioner 16€CV-6489FPG
V.
DECISION ANDORDER
JEFFERSON SESSIONSt al.,

Respondents.

INTRODUCTION
Petitioner Troy McRae brought this petition for a writ of habeas corpus pursuant to 28
U.S.C. 88 1651 &241, challenging hisontinueddetention at théuffalo Federal Detention
Facility. ECF No. 1. Respondenisfferson SessignKirstjen Nielsen, the Field Office Director
of the Buffalo Field Office of ICE, and the Warden of thefBlaf Federal Detention Facilitgre
the alleged custodians of Petition@étresently before the Court is Petitioner's emergencyomot
for a stay of removal. ECF No. 12. He alleges that the government intends to remove him from
the United States witn the month, and he requeatstay of removahnd an order releasing him
until the case is resolve®ecause the Court lacks jurisdiction to consider Petitioner’'s motion, the
motion is DENIED.
BACKGROUND
The following facts are drawn from the submissions of Petitioner and Respondents.
Petitioner was born in, and is a citizen of, Guyana. In 1997, he was admittéwbibioited States
as a lawful permanent residerih 1998, Petitioner enlisted in the Navy. The parties dispute the
extent of Petitioner's service. The government arghas Petitioner's service lasted for an
extremely briefperiod—a fewmonths. Petitioner contends that, while he was initially discharged

shortly after his enlistmephe returned to active duty later in 1998, serving until 2016.
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Regardless, in Septemb2006, the government initiated removal proceedings against
Petitioner on the basis of certain offenses for whiethad been convicted. luly 2M8, an
immigration judge denied Petitioner’s applications for relief from remolralSeptember 2008,
theBoard of Immigration Appeal§BIA”) denied Petitioner's appeal.

It was not until June 2017, after Petitioner had completed an intervening crinmiead e
that the Department of Homeland SecufifyHS”) took Petitioner into custody. The next mgnth
Petitioner filed a motion to reopen his removal proceedings, whidBlthgrantedn September
2017. In April 2018, an immigration judge denied Petitioner’s applications fef agld ordered
him removed to the United Kingdom or GuyarRetitioner appdad the order to the BIA.

On June 29, 2018, Petitioner filed the present actide. raisesvarious constitutional
claims, all of which are gunded in his argument that DHS and Immigration and Customs
Enforcemen(“ICE”) lack jurisdiction to remove or tiin him because he was actively serving in
the military when removal proceedings wérst instituted in 2006.

The BIA denied Petitioner'appeal on September 14, 2018. ThereaRetitioner filed
theemergency motion for a stay of removal, alleging that the government intendsotae rieimm
imminently. The government confirms that it intends to effectuate Petitionertsetto Guyana
within thirty days of November 13, 201&e ECF No. 15 { 10.

DISCUSSION

The premise of Petitioner's emergency motion is that DHS and ICE lack jurigdiotio
proceed with removal because he was on active idutye military whenremoval proceedings
were first instituted. On this basis, Petitioner argues thaehsval and continued detention are

unlawful. Separately, Petitioner claims that a stay of removal is justified bduauskotherwise

! petitioner’s argument seems to be that, while he was servihg imilitary, only governmental entities
within the military command structure could bring proceedimggsrest him. See ECF No. 3 aR-3; ECF
No. 12 at 8.
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suffer irreparable harmspecifically,hewill be unable to care for his mother and father, both of
whom have dibeteshe will no longer receive benefits rétsug from his military serviceandhe

will have no place to live aneans tearn money in Guyana. The government responds, and the
Court agrees, that this Court lacks jurisdiction to consider Petitioner’s motion.

“[V]arious provisions of the [Immigration and Nationality Agtjeclude, or restrict,
judicial review of immigration decisions.Sngh v. U.S Citizenship & Immigration Servs., No.
15-CV-141], 2016 WL 1267796, at *3 (S.D.N.Y. Mar. 30, 2016). One such provision is 8 U.S.C.
§ 1252(a)(5), whiclstates, “[A]petition for review filed with an appropriate court of appeals in
accordance with this section shall be the sole and exclusive means for judiigal of an order
of removal entered or issued under any provision of this chapiris provision precludes a
district court from entertaining either direct or indirect challenges to a remaleal 8ee Delgado
v. Quarantillo, 643 F.3d 52, 55 (2d Cir. 2011). By extension, district codd not have
jurisdiction to grant “stays of removal in such casd®otney v. Gonzales, No.05 CV 3407, 2006
WL 73731, at *2 (E.D.N.Y. Jan. 10, 2006}¢e also Al-Garidi v. Holder, No.09-CV-616Q 2009
WL 1439216, at *1 (W.D.N.Y. May 15, 2009) (collecting cgses

Another relevant provision is 8§ 1252(g), which strips district courts of jurisdidiohear
any cause or claim by or on behalf of any alien arising from the dedasiaction by the Attorney
General to commence proceedings, adjudicate casescote removal orders against any alien
under this chaptér 8 U.S.C. § 1252(g) (emphasis added). The purpose of § 1252(qg) is to limit
judicial interference in &as of prosecutorial discretioReno v. Am.-Arab Anti-Discrimination
Comm., 525 U.S.471,485 n.9 (1999), and the provision “makes cléwat a deci®n by the
Attorney General to ‘execute final order of removal is not subject to judicial reviev@ngh v.
Napolitano, 500 F. App’x 50, 52 (2d Cir. 2012) (summary ordérese jurisdictionabars apply

to habeas petitions brought undei651 and § 2241See 8 U.S.C. 88§ 1252(a)(5), (g3ee also



Meleance v. Bd. of Immigration Appeals, 363 F. App’x 765, 76®%7 (2d Cir. 2010) (summary
order).

By virtue of § 1252(a)(5) and 8 1252(g), this Court lacks jurisdiction to consider
Petitioner's emergency motion. Petitionaaigument orthe merits of his removability is a direct
challenge to the removal order, and consequently, this Court lacksgtivisdinder § 1252(a)(5)
to consider his argument or to grant a sthyemoval on that basisSee Al-Garidi, 2009 WL
1439216, at *1.Likewise, Petitioner’s challege to his continued detentiespremised as it is on
his substantivargument against removatonstitutes an indirect challenge to the removal order,
and the Court may not review iee Essuman v. Gonzales, 203 F. App’x 204, 2112 (10th Cir.
2006) (summary order)yemba v. Prendes, No. CIV-06-772, 2006 WL 3300448, at *4 (W.D.
Okla. Oct.24, 2006) (collecting cases ftireproposition that “if the purported detention challenge
is, in reality, a challenge to removal, the federal district court has no jtiesdjc see also
Delgado, 643 F.3d at 55Finally, regardingPlaintiff's claimsof irreparable harnthe Court lacks
jurisdiction under § 1252(g)o review or otherwiseé'impose judicial constraints” upon the
Attorney General’s decision to execute the order obrah Reno, 525 U.S. at 485 n.9.

CONCLUSION

For the foregoing reasonBetitioners emergency motion for a stay of removal (ECF No.
12) is DENIED.

IT IS SO ORDERED.

Dated:November 14, 2018
Rochester, New York

A\

KO, FRANK P. GERACI, JR.
ChlefJudge
United States District Court




