IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

WESTERN DIVISION
Case No. 5:18-cv-00280-M

¢ PF"""RED INSURANCE )
Ceiranaaina )
)
Plaintiff, )

) ORDER
v )
)
GEICO INDEMNITY COMPANY and )
DAVID JOSEPH DENICOLALIS, )
)
Defendants. )

This matter comes before the court on: (1) Plaintiff Economy Preferred Insurance Company’s
Federal Rule of Civil Procedure 54 (“Rule 54”) motion seeking reconsideration of the court’s April 9, 2020
or ron the parties’ competing motions for summary judgment (the “Order”) [DE-45], filed June 2,2 0
[DE-4¢ and (2) Defendant GEICO Indemnity Company’s (“GEICO”) Rule 54 motion seeking
reconsideration of the Order, filed June 3, 2020 [DE-50], which is essentially duplicative of . 1intiff’s
motion.! Plaintiff and GEICO ask the court to revise the Order to grant summary judgment in their favor,
and 1 untiff requests in the alternative that the court “issue a lesser sanction that adequately accounts for
pri idice to Plaintiff.” [DE-49 at 11; DE-51] For the reasons that follow, Plaintiff and GEICO’s motions

are DENIED.

! As mentioned in the Order [DE-45 at 2 n.1], GEICO is named as a defendant in Plaintiff’s amended
complaint, but those two parties made overlapping arguments within their respective motions seeking
sum ry judgment because both parties seek declaratory judgments that Defendant Da | Joseph
Denicolais cannot recover under the terms of the insurance policies the two had in place with Denicolais.
[compare DE-25, with DE-28] Plaintiff argues that it is entitled to summary judgment on its claim against
Denicolais brought within the amended complaint [DE-5], and GEICO argues that it is entitled to summary
judgment on its cross-claim brought against Denicolais within its answer to the amended complaint [DE-
12
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The relevant background facts are set forth in full within the Order [DE-45], and the court will not
repeat them here.

Rule 54(b) provides that “any order . . . that adjudicates fewer than all the claims . . . may be revised
at  me be :theen _ of a judgment adjudicating all the claims and all the parties’ righ and
liabilities.” Fed. R. Civ. P. 54(b). Because the Order adjudicated fewer than all the claims pending in the
case, and no final judgment has been entered, the Order is interlocutory and may be revised by the court
pursuant to Rule 54(b) at this time. Am. Canoe Ass'n v. Murphy Farms, Inc., 326 F.3d 505, 51415 (4th
Cir. 2003) (“a district court retains the power to reconsider and modify its interlocutory judgments,
including partial summary judgments, at any time prior to final judgment when such is warranted”).

The Fourth Circuit has said that Rule 54(b) motions for reconsideration may be granted where the
movant shows that there has been: “(1) a subsequent trial producing substantially different evidence; (2) a
change in applicable law; or (3) clear error causing manifest injustice.” Carlson v. Bos. Sci. Corp., 856
F.3 320, 325 (4th Cir. 2017) (internal quotation marks, brackets, and citations omitted). “Like Rule 59(e)
motions, Rule 54(b) motions should not be used to rehash arguments the court has already considered or to
raise new arguments or evidence that could have been raised previously.” United States v. Lovely, 420 F.
Supp. 3d 398, 403 (M.D.N.C. 2019) (internal quotation marks and citations omitted). The decision of

1ether to grant or deny a Rule 54(b) motion is committed to the district court’s discretion. Carison, 856
F.3d at 325.

Because (1) there has been no trial in this case and (2) neither Plaintiff nor GEICO direct the court’s
attention to any change in the applicable law, the court construes Plaintiff and GEICO as taking the pos ons
th: ‘he court made clear errors causing manifest injustice within the Order.

Plaintiff raises three arguments in support of its motion seeking reconsideration: (1) North Carolina

law requires a N.C. Gen. Stat. § 20-279.21(b)(3)(b) claimant to prove physical contact with another vehicle
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