Rudisill et al v. Ford Motor Company Doc. 63

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

NORMAN RUDISILL, et al., ) CASE NO. 1:08CV2409
)
PLAINTIFFS, ) JUDGESARALIOI*
)
VS. )
) MEMORANDUM OPINION
FORD MOTOR COMPANY, )
)
)
DEFENDANT. )
)

Before the Court is the motion for sunmpgudgment filed by defendant Ford
Motor Company (Doc. No. 30), plaintiffs’ brief in oppdion (Doc. No. 31, as supplemented by
Doc. No. 48), and defendant’s reply (Doc. 188, as supplemented by Doc. No. 50). Plaintiffs
also filed four notices of supghental authorityDoc. No. 36 Doc. No. 55! Doc. No. 58, and
Doc. No. 61) and defendant filed onetine of supplement ahority (Doc. No. 5%). For the

reasons discussed below, defendamitdgion for summary judgment GRANTED.

! This case was assigned to the docket of the undersigned on January 19, 2011 when Judge Kathleen O’'Malley, the
originally assigned judge was elevated to the Federal Circuit. At the time, the summary judgment motion was fully
briefed.

2 The Complaint names one John Doe defendant that hasheareidentified or serve@herefore, the Court treats
the complaint as againsnly one defendant.

3 Defendant opposed this submission by plaintiffs (Doc. No. 38), arguing (1) that it is not new authority ahd shoul
have been submitted with plaintiffs’ original memorandarapposition, and (2that the case is distinguishable.

* Defendant filed a response to plaintiffs’ submission. (Doc. No. 57.)

® Plaintiff filed a response to deféant’s submission. (Doc. No. 52.)

Dockets.Justia.com


http://dockets.justia.com/docket/ohio/ohndce/1:2008cv02409/153749/
http://docs.justia.com/cases/federal/district-courts/ohio/ohndce/1:2008cv02409/153749/63/
http://dockets.justia.com/

. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff Norman Rudisill and his wife, Kan Rudisill, filed a complaint in the
Cuyahoga County Court of Common Pleas agdtostl Motor Company (“Ford”). Ford timely
removed the action to this Court on the basisligérsity jurisdiction. The complaint alleges a
claim of employer intentional tort in vidian of Ohio Rev. Cod& 2745.01 and/or common law
on behalf of Norman Rudisill (“Mr. Rudisill)ral a derivative claim of loss of consortium on
behalf of Karen Rudill (“Mrs. Rudisill")® based on the following facts.

On February 2, 2007, Mr. Rudisill was ingdl during an accident while working
on Mold Line 2 at Ford’s Cleveland Casting Rléithe Plant”) in Brook Park, Ohio. (N. Rudisill
Dep. at 41.) He had been employed by Ford sif®@ and, at the time of the accident, held the
position of Team Leaderld. at 17.) He had worked on Moldne 2 for about six yearsld, at
21, 27-28, 29.) Mr. Rudisill's supervisor was tbeeman, Kevin Wrobleski. (N. Rudisill Dep. at
40.)

Mold Line 2 is one of three mold lines thie Plant where Ford engine blocks are
cast in molten steel. The mold line processpleys a system of hooks, pulleys and rails
suspended over an open pit. Along the rail system a chain of flat iron carts called “cartops.”
On top of each cartopts a heavy iron crate-likéxture called a “drag #isk.” (N. Rudisill Aff.

19 3-5 and Exs. 2 and 3.)

The cartops and drag flasks cycle arourariold line together. At the beginning

of the mold line, the drag flask is filled with mpacted sand that is gsed in the shape of an

engine block. This forms the bottom half of the mold for the engine blmtky 6.) An “engine

® The complaint also alleges a neglige claim against the ueidtified and unserved John Doe defendant. That
claim isDISMISSED WITHOUT PREJUDICE.
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core,” which contains the internal componeotghe engine block, iplaced onto the molded
sand and is covered by a “cope flask.” The copék fimshe top half of the mold for the engine
block. Through an automated presemolten iron is poured intogimold (i.e. between the drag
flask and cope flask). The molten iron surrounds ¢hgine core and hardens into the engine
block. (d. T 7.) Once the engine block is formedisiremoved at a section of the mold line
called the “hooking station.” A chain hooked to@rerhead conveyor system is attached to the
engine block and lifts it off thdrag flask, carrying the engine block away from the mold line.
(Id. 1 8.) The drag flask remains on the cartop @rades back to the beginning of the mold line
to be used to make another engine bloikgk.gt 1 9.)

Occasionally, iron runs out of the dragdk on to the cartop. This over-pour of
molten steel is referred to as a “hot-heatt’)(At one of the final stops along the mold line, an
employee known as the “rake-off man” usesmagl metal pole to removieot-heads and sand
from the top of the drag flask, scraping them iatconveyor system runnimg the subfloor five
feet below the mold line. The conveyor systemiiects the semi-moltehot-heads and hot sand
into a “shaker pan.” The shaker pan system catiniese materials to another part of the plant for
disposal. id. 11 10, 11 and Exs. 4, 5.) This final proceksseparating the engine block from the
drag flask, raking hot sand and semi-molten heates off the drag flask into the shaker pan
system, preparing the drag flask for anothemndbaf molding, occurs at the “pick-off station.”
The pick-off station is where the rake-off man warKhis is the location where Mr. Rudisill’'s
accident occurredld. 1 12.)

Sometimes, during the process of pouring molten metal into the mold, some
molten metal spills out (a “run-out”) and cools otfte rim of the drag flask before it reaches the

rake-off station. These run-outs must be removed from the drag flask before it can be used again
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for another engine mold. To maki@s repair, the mold line is shut down and the drag flask is
pulled off the line by an overhead crane and hoist. (N. Rudisill Dep. at 78-79; O’Neill Dep. at
14-15.) Mr. Rudisill testied that this is a rdine process which he performed hundreds of times.
(N. Rudisill Aff. §13.)

In order to remove the drag flask fratme mold line, employees first have to
remove two sections of movable wall (“guard rails”)from the outer edge of the mold liné&d.(
9 15 and Ex. 7; N. Rudisill Dep. at 84; Reddlep. at 74.) This exposéise pit containing the
sub-floor conveyor system and shaker pan wegmi-molten materials being carried away for
disposal. (N. Rudisill Aff. § 15.) At the tienof Mr. Rudisill's accident, the guard rails
constituted the only barrier between the eygpkes at the pick-off station and the open pit
beneath the mold lin€This pit measures 28 inches by 68Has with a depth of 59 inchekd. (1
17.)

Once the guard rails are removed, a hoisttached to the drag flask to lift it off
the cartop. To do this, employeearsl near the edge of the pit asature the hoist clamps to the
drag flask’ The clamp that is attached to the far side of the drag flask has to be slung over the
drag flask and then pulled tautdatch on the lip of the drag flaskd( Y 18; N. Rudisill Dep. at

82.) Once the hoist is attached, thagiflask is moved to the Plant fld®where it is picked up

" A photograph of these guard rails is attached to defendant’s motion for summary judgment as Exhibit G. One
section of the wall is approximately eight feet long #me other is four feet. (N. Rudisill Aff. T 16.)

8 Since Mr. Rudisill's accident, the drag flask removal procedure has been modified. Now, employees slide metal
grates under the guard rails to cover the pit before removing the guard rails. Several of the photoachphstatt

Mr. Rudisill's Affidavit show these metal grateSef, e.g.Doc. No. 31, Ex. A2, showing the 8-foot long guard rail
removed and the 4-foot guard rail in plaakng with the undéying metal grate.)

° A photograph of an employee affixing the hoist clamps dvag flask is attached to Mr. Rudisill’s Affidavit. (Doc.
No. 31, Ex. A9.)

1 photographs of this movement are attached tcRdisill’s Affidavit. (Doc. No. 31, Exs. A10 and A11.)
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by a forklift and taken to a different area fepair. (Marion Dep. ab4-55, 56-58.) The guard
rails are then replaced and production resumes.

At the beginning of his shift on Februa®y 2007, the day of the accident, Mr.
Rudisill was informed that a drag flask needede removed from the mold line. A drag flask
repairman, Willie Daniel, and another employ&xott O’Neill, assisted with the process
described above. (N. Rudisill Dep. at 84; O’'NB#p. at 25.) Mr. Rudisilhas very limited recall
of the accident (N. Rudisill Dep. at 71-72), butN®@ill testified that they had just moved the
drag flask over the pit and had it suspended atiowdloor. As they began to dislodge some of
the sand; the drag flask became unlevel and suddenlyddrtee clamps from the hoist slid off
the drag flask and struck Mr. Rudisill in tfece, knocking him backwards and into the open pit.
The drag flask dropped to the floor. Mr. Rudidihded on the shaker pan, which contained hot-
heads. He was unconscious and was being buipdtle material in the shaker pan. (O'Neill
Dep. at 30-39.)

Hearing on his 2-way radithat there was a man dowamother worker, Ernest
McClanahan, went to help. He @pged the trouble that Mr. Rudiswas in, grabbed a pair of
gloves and jumped down in to the hole. He nibtree hot-heads away from Mr. Rudisill's body
and rolled him over, observingahhe was still unconscious, bléegl from his head and burned
over parts of his body. An EMT arrived on the scemd jumped into ghhole. Mr. Rudisill
began to regain consciousness and cried opdiim. The men finally managed to get him out of

the hole. (McClanahan Aff., Doc. No. 31, Ex. J.)

M O'Neill recalls that Daniel was hitting the drag flask watither a pick or a sledgehammer, both of which were
used as a regular practice. (O’'Neill Dep. at 33s&& alsdrudisill Aff. 22 and Ex. A11.)
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Mr. Rudisill was burned on both arms deds, his stomach and his left hand. He
had a left-side head injury that required sevstaples to close. He now experiences dizzy spells
and ringing in his ears. He albas memory problems. He hasihmumerous surgeries related to
his burns and to correct displaced disks in his neck, and has undergone both physical and
occupational therapy. (NRudisill Dep. at 103-11.)

In his complaint, Mr. Rudisill alleges that Ford “knew that removing the
guard/rail [sic] required its employees to workgdarously close to the uncovered floor opening,
thereby creating a dangerous condition and/oces®.” (Compl. | 21.) He further alleges that
Ford “knew that the hooks [he] was requireduse when removing thdrag flask from the line
were not the proper size and that a hazardousliton existed in attaching the hooks to both
ends of the flask in preparation to remove it fribra line.” (Compl. 1 24 [rinally, he alleges that
Ford knew such conditions “were dangerous andtanbally certain to caussevere injuries to

Mr. Rudisill[ ]” and that “harm would be certain or substantially certaiaccur.” (Compl. 1 26.)

1. DISCUSSION
A. Summary Judgment Standard
Rule 56 of the Federal Rules of Civildeedure provides in relevant part as
follows:

@ Motion for Summary Judgment or Partial Summary Judgment. A
party may move for summary juchgnt, identifying each claim or
defense--or the part of each claim or defense--on which summary
judgment is sought. The court shall grant summary judgment if the movant
shows that there is no genuine digpats to any material fact and the
movant is entitled to judgment asvatter of law. The court should state
on the record the reasons fpanting or denying the motion.



A movant is not required to file affidas or other similar materials negating a
claim on which its opponent beathe burden of proof, so lorag the movant relies upon the
absence of the essential element in the pleadoigsositions, answers to interrogatories, and
admissions on fileCelotex Corp. v. Catretd77 U.S. 317 (1986).

In reviewing summary judgment motionsistiCourt must view the evidence in a
light most favorable to the non-moving partydetermine whether a genuine issue of material
fact exists.Adickes v. S.H. Kress & Cd398 U.S. 144 (1970)Vhite v. Turfway Park Racing
Ass’n, 909 F.2d 941, 943-44 (6th Cir. 1990). A fact is “material” only if its resolution will affect
the outcome of the lawsuitAnderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986).
Determination of whether a factual issue isrigme” requires considetian of the applicable
evidentiary standards. Thus, in most civil casesGburt must decide “whiger reasonable jurors
could find by a preponderance of the evidenca the [non-moving party] is entitled to a
verdict[.]” Id. at 252.

Summary judgment is apgpriate whenever the non-mag party fails to make a
showing sufficient to establish the existence ofelament essential to that party’s case and on
which that party will bear #nburden of proof at triaCelotex 477 U.S. at 322. Moreover, “[t]he
trial court no longer has the duty to search the emBicord to establish that it is bereft of a
genuine issue of material facStreet v. J.C. Bradford & Cp886 F.2d 1472, 1479-80 (6th Cir.
1989), citing Frito-Lay, Inc. v. Willoughby863 F.2d 1029, 1034 (D.Cir. 1988). The non-
moving party is under an affirmative duty to point specific facts in theecord as it has been
established which create a gemissue of material fadtulson v. Columbys801 F. Supp. 1, 4

(S.D. Ohio 1992). The non-movant must show nibian a scintilla okvidence to overcome



summary judgment; it is not enough for the moaving party to show that there is some
metaphysical doubt as to material fabds.
B. Analysis

In Ohio, employees injureah the course of their goloyment are usually limited
to whatever remedies are availatileough the Workers’ Compensation ABeeOhio Const. Il
§ 35; Ohio Rev. Code § 4123.74. Under the Actpleyers are generallynot ... liable to
respond in damages at commow lar by statute for any injury.. received ... by any employee
in the course of or arisingut of his employment ... whetheor not such injury ... is
compensable under [the Act].” Ohio Rev. Code 8§ 4123.74.

In 1991, the Ohio Supreme Court set owd thst used to determine whether an
employer has committed a common law intentional eeFyffe v. Jeno’s, In¢59 Ohio St.3d
115 (1991)%? The Ohio legislature then pass@@745.01, effective October 20, 1993, aimed at
revising the elements of and stiards for an employer intentiortalt. That statute was found to
be unconstitutionalSee Johnson v. B.P. Chemicals, In@5 Ohio St.3d 298 (1999). The
legislature then passed a revised form @#785.01, effective April 4, 2005. The constitutionality

of that revised statute hascently withstood challeng&eeKaminski v. Metal & Wire Prods.

12|n Fyffe, the court held that,

in order to establish “intent” for the purpose of proving the existence of an intentional tort
committed by an employer against his employee, the following must be demonstrated: (1)
knowledge by the employer of the existence of a dangerous process, procedure, instrumentality or
condition within its business operation; (2) kdedge by the employer that if the employee is
subjected by his employment to such dangerous process, procedure, instrumentality or condition,
then harm to the employee will be a substantial certainty; and (3) that the employer, under such
circumstances, and with such kredge, did act to require the ployee to continue to perform

the dangerous task.

59 Ohio St.3d at 115, Syllabus 1 1.



Co, 125 Ohio St.3d 250 (2010%tetter v. R.J. Corman Derailment Servs., L.LX25 Ohio
St.3d 280 (2010%°

Under Ohio Rev. Code § 2745.01, an empkynay sue for an injury resulting
from the intentional tort of Biemployer. The statute provides:

(A) In an action brought against amployer by an employee, or by the
dependent survivors of a deceasegleyee, for damages resulting from
an intentional tort committed by the employer during the course of
employment, the employer shall nog¢ liable unless the plaintiff proves
that the employer committed the tortioast with the intent to injure
another or with the belief that the injuwvas substantially certain to occur.

(B)  As used in this section, “substatifiacertain” means that an employer acts
with deliberate intent to cause an eoyae to suffer an injury, a disease, a
condition, or death.

(C) Deliberate removal by an employef an equipment safety guard or
deliberate misrepresentation of a toxir hazardous substance creates a
rebuttable presumption that themaval or misrepresentation was
committed with intent to injure another if an injury or an occupational
disease or condition occurs as a direct result.

(D) This section does not apply toarhs arising during the course of

employment involving discrimination,\dl rights, retaliation, harassment

in violation of Chapted112. of the Revised Codetentional infliction of

emotional distress not compensable under Chapters 4121. and 4123. of the

Revised Code, contract, prassory estoppel, or defamation.

The Ohio legislature’s intent in enawgi § 2745.01, “as expressearticularly in
2745.01(B), is to permit recoveryrfemployer intentional torts only when an employer acts with
specific intent to cause an injursybject to subsections (C) and (DKaminskj 125 Ohio St.3d
at 263 (citing Talik v. Fed. Marine Terminals, Inc117 Ohio St.3d 496 (2008) for the

proposition that the statute “moditi the common-law definition @n employer intentional tort”

13 The Court stayed the instant case opt&mber 16, 2009, at the plaintiffs’ request, to await a determination in the
Kaminskicase. Then, on December 15, 2009, the case was stayed and closed, subject to reopening upon written
motion of plaintiffs after a decision iaminski (SeeDoc. No. 22.) The Court allowetle parties, at their request,

to work informally to conclude fact discovery @hg the stay. On March 26, 2010, three days afminskiand
Stetterwere decided, plaintiffs moved to reopen the case. Thereafter, Ford filed its motion for sundigraniu
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by rejecting “the notion that acting with a belieathnjury is substantially certain to occur is
analogous to wanton misconduct8ge alsoStetter supra Syllabus | 3 (the statute “does not
eliminate the common-law cause of action &r employer intentional tort” even though it
“significantly limits” such lawsuits).

The burden, of course, is on the plaintiffs to prove the elements of an employer
intentional tort. Plaintiffs allege that Fokahew it created a dangerous condition by requiring
employees to remove the guard rails as pathefprocess of removing a drag flask for repair
(Compl. § 21) and knew that the clamps Mr. Riidigas required to use we not the proper size
(id.  24)*

With respect to removal of the guard rails, plaintiffs avail themselves of the
rebuttable presumption provided for in subsecti@). There is no dispute that part of the
process of removing a drag flask for repair was to first remove the guard rails protecting
employees from the open pit containing the sob#flconveyor system artde shaker pan with
hot, molten materials. There also seems to bdisyute that, had the guard rail been in place,
Mr. Rudisill could not have fallen into thet pvhen he was knocked unconscious by the clamp
that unexpectedly came loose. Plaintiffs, themef argue that thig[d]eliberate removal by
[Ford] of an equipment safegguard ... creates a reftable presumption that the removal ... was

committed with intent to injure ....” Ohio Rev. Code § 2745.01fC).

14 plaintiffs also allege that Ford knew that, to aligndlzenps on the drag flask, Mr. Rudisill was required to reach
over the floor opening, exposing himself to molten iron (Compl. { 22) and that operatimnaferhead crane to
hoist the drag flask off the mold line required Mr. Rudisill to work in close proximity to the floor opéthiffg23).
These arguments cannot withstand scrutiny. Mr. Rudisill wasmjured by leaning over the floor opening or by the
mere close proximity to either the floor opening or the molten iron. Had the clampnm@tucalone and struck him,

he would not have been knocked backward and unconsamoljdad the guard rails not been removed, he could not
have fallen into the open pit.

5 There is no dispute that the guard rails were an “esrip safety guard” within the meaning of the statute.
10



Although in a footnote Ford argues thaé thresumption does not apply in this
case because the guard rail was removed to perfaintenance, Ford also contends that, even
if it does apply, the presumption is sufficiently rebutted by the evideBeeDpc. No. 30 at 13,
n.5.)

Affidavits submitted by Christina Redella (Senior Safety Engineer at the Plant),
Daniel Marion (Manufacturing Planning Specialist at the Plant), Scott O’Neill (co-worker and
eye witness to the accident)daievin Wrobleski (Maintenance drProduction Supervisor at the
Plant), all attest that workers’ safety is imjamt to Ford and that Ford does not deliberately
intend to injure its employees. (Doc. No. 30, Exs. L, N, O, P.)

More importantly, Ford also submits evidence that it had no reason to believe that
the process used for removing drag flasksrégair was actually dangerous to its employees.
First, Christina Redella attestsati'Ford promotes safety in thveorkplace[,]” and that “[p]rior
to Norman Rudisill’'s accident in February 20@7ere were no reported incidents or accidents in
which any employees were injured from clangtipping off of flasks or from falling onto the
shaker pan when removing flasks fepair.” (Redella Aff. 17 4, 59 This is significant in light
of the affidavit of Mark Tomkovich, the Controllat the Plant, who attessthat Ford’s electronic
and physical records for the Plant reveal thslince the Cleveland Casting Plant opened in

1952, hundreds of millions of man-hours have beerkeat the plant.” (Tomkovich Aff. § 4.)

16 without any record citation, plaintiffs declare in thepposition brief that “other employees had previously
suffered injuries resulting from unguadi floor openings.” (Doc. No. 31 aR.) They also cite to deposition
testimony of Marion, Redella and Jason Kriebel (a Ford Safety Engineer) where these three suppogttly adm
that floor openings are “obvious” hazards that createuandfe” condition. (Marion Degt 50; Redella Dep. at 54,
115; Kriebel Dep. at 8, 93.) However, the Court's reading of the deposition pages cited (ttettieghmy are
provided, and some are not) does not support these camdustlaintiffs also point to deposition testimony of
Wrobleski, the foreman, who states that moments before the accident he saw the drag flask “sitting on an angle” and
he said: “Put it down and get a high/I¢ferklift] [.]” (Wrobleski Dep. at 13..) He then “kept going, because [he]
had to go into the office because [lweds taking care of another lineld() This is certainly not evidence that Ford
had prior knowledge of a dangerous work situation and failed to act on that knowledge. Evererdg guch
evidence, it would have to be classified as a “scintilla” and insufficient to create a material factual dispute.
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More specifically, “[ffrom 1994 through 2006, tleewere a total of 72,995,687 total man-hours
worked at the Cleveland Casting Plaini;luding 65,100,328 man-hours for hourly employees
....” (Id. 1 5.) Further, since the Plant opened 952, “at least 16,640,925 rtens of iron have
been produced and shipped in various formeutin the plants [sic] cAsg processes prior to
2007.” (d. 17.) In other words, despite all of thasen-hours working with tons of iron, there
have been no reports of incidentsinjuries like Mr. Rudisill’s.

“Prior accidents are probative of whethren employer knows &t an injury is
substantially certain to occurTaulbee v. Adience, Inc., BMI Divi20 Ohio App.3d 11, 20
(Ohio Ct. App. 1997). In this casthe evidence establishes titaird had no reason to believe
that the process it had in place to remove diagks for repair was dangerous and, therefore,
Ford could not have intendeo injure Mr. Rudisill.

Indeed, other evidence in the recorgpgorts the conclusion that Ford had no
reason to believe the process it had in place wageattaus or was substantially certain to injure
an employee. Neither Mr. Rudisill nor his co-workers had ever seen an accident such as his. Mr.
Rudisill testified as follows:

Q: Prior to the day of your accidentMeayou ever had any problems with the
clamps coming off at the flask or a car top while removing it from the

line?

A: Never.

Q: So as far as you were concerrtbd, process of hooking the clamps up and
the way you described it worked?

A: Yes, I've seen it for the past six years.

* * %

Q: Prior to your accident, had youezvknown of anyone who fell into the
hole and onto the shaker pan?

A: No.
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(N. Rudisill Dep. at 83, 100.) Meover, O'Neill testified:

Q:
A:
Q:
A:

Have you even seen clamps slide off a drag flask before?
Never.

Was that a danger that you weaaticularly concerned about?
No.

(O’'Neill Dep. at 72.)

Mr. Rudisill, as the Team Leader, wodldve reported to Ford Management had

he believed the drag flask removal processuvesafe and he would not have allowed employees

to perform the task if he thought it was dangerous:

Q:
A:
Q:
A:

* % %

Q:

*

* *

o » 02

A:

You were expected teport [something dangerous]?
Yes.
[I]f you saw something dangerous, you would do so, you would report it?

Yes.

Have you ever required anothemployee to perform a task that you
thought was dangerous?

No.

And would you do that?
Make someone else do it?
Right.

No.

(N. Rudisill Dep. at 6467-68.) Yet, neither Mr. Rudisill na@ny other employee ever reported a

dangerous condition or voiced a concern to Fiwabiathe duties at theke-off station or about

the process of removing drag flasks for repairs:

Q:
A:
Q:

Had anyone ever complainedytou about [working around the opening]?
No.
Did you ever complain to anybody about it?

13



A: No.

Q: [H]ad you complained about the possibility of clamps coming off drag
flasks before?

A: No.

Q: And why hadn’t you compilaed about them before?

A: Neverhappened.

Q: Same question with regard to tbpening that you spent a lot of time

discussing here today, did you ewamplain about the opening in the
floor during the flak removal process?

A: No.
Q: Why didn’t you complain?
A: | never saw a problem with it, to be honest.

(O'Neill Dep. at 57, 72-73"§

In fact, Mr. Rudisill himself does not contend that anyone at Ford wanted to hurt him:

Q: So if you saw anything that you thought was dangerous in the past, who would you talk
to? The supervisor or the foreman?

A: Foreman.

Q: And your foreman was Kevin Wrobleski in your last job?

A: Right.

Q: And Kevin was responsive?

A: Yes.

Q: Is it fair to say that Kevin didn’t want you or anyone else to get hurt?

* ok ok

A: | would hope that he didn't want somebody to get hurt?

Q: Do you have any reason to think that Kevin wanted anybody to get hurt?

A: No.

(N. Rudisill Dep. at 68-69.) Admittedly, plaintiffs argueatiMr. Rudisill's expressed belief cannot be used against
him, citing Baker v. V.I.P. ContractorsNo. CA90-08-178, 1991 WL 81870 (Ohio Ct. App. May 13, 1991).
However,Bakeris clearly distinguishable from ¢hinstant case. There, a crew Magng a sanitary sewer pipe. The
procedure required the backhoe operator to install a trench box after he dug the ditcmchhbaxewas a safety
device with two purposes: (1) it kept the walls of the ditch from caving in on workers, and (2) since the'®ackhoe
bucket would not fit inside the trench box, it permitted the backhoe operator to dig witiiang stnyone working
in the ditch. That day, after digging the ditch, the backhoe operator removed the trench box becausedtiioul
in the ditch. Baker's foreman directed him to get in the ditch and lay the sewer pipe. Baker objected, but his
supervisor laughed at him and implied that if he did not want to do it, there were plenty of otherswchdaker
then went into the ditch. While worlg there, the backhoe struck him in trexk and head. Baker sued and the trial

14



All this undisputed evidence rebuts the praption that Ford intended to injure
an employee by the process of removing a diagk for repair, which process required the
temporary removal of guard rails and expesaf the floor opening containing molten métal,
the hoisting of the drag flask by mean§ clamps attached by the employéesnd the

movement of the drag flask to the floor, allilelthe employees workeatkar the floor opening.

court granted summary judgment in favor of the employer concluding that it had rebutted thepposs that

removal of the trench box constituted an intent to inRamker. On appeal, the court commented that the trial court
relied too heavily on Baker's own statement that the backhoe operator would “have to be coaitystyikle him

with the backhoe] on purpose ...[,]” 1991 WL 81870 at *2efations in original), in the face of the evidence that

the supervisor forced him to work in the dangerous situation after he objected to doing so. The court of appeals
stated that “reasonable minds could differ as to whether [the employer] rebutted the presumption of an intent to
injure Baker.”Id. In the instant case, thereris evidence that anyornibought the process was dangerous, or that
anyone (including Rudisill) had ever objected to workimgler the conditions created when the guard rails were
removed. Ford’s own safety records are put forth as proof that thereveadoren a similar accident, which would

have alerted Ford to the need for additional safety puwesdsuch as the use of metal grates, which was instituted
immediately after Mr. Rudisill's accident.

18 Ford citesShanklin v. McDonald’s USA, LL®o. 2008 CA 00074, 2009 WL 154034 (Ohio Ct. App. Jan. 20,

2009) as authority for the fact that the guard rails were temporarily removed, not with an intent to injure, but with
the intent to repair. I&hanklin a microwave oven needed to be repaired. The repairman removed the stainless steel
housing unit, exposing the electrical components of theawiave. He replaced a fuse and, without replacing the
housing unit, he filled a container with water and placedthénoven. He turneitl on to see if the water would heat.

Prior to doing so, he announced to the workers énlthsy food preparation area that he was powering up the
microwave. At the same time, Shanklin was making sarfthsiin the food preparati@rea and needed to use the

tartar sauce gun located on a shelf rtearmaintenance worker&s she returned the tartaauce gun to the shelf,

she made contact with the cornertioé microwave oven and was shockedanyexposed electrical wire. She was
knocked unconscious and suffered second-degree burns, with entrance and exit wounds to her back and torso. She
was hospitalized for three gk in a burn unit. Becaud¢aminski and Stetterhad yet to be decided, the court
analyzed the employer intentional tort claim under Ibottie and the current § 2745.01 and found the presumption

in subsection (C) to be rebutted because (1) the housing unit had to be removed to make the repair; (2) the accident
occurred during the time of the repair; and (3) during riépairs the employer did not require its employees to
continue to use the microwave oven. Plaintiff arguesShanklindoes not apply because Ford required the removal

of the guard rail and then, while the removal was being performed, needlessly required the woekeaintmear

the open pit (when it could just have easily have required the guard rails to be restored or the pheomse ot

covered while the removal for repair was being completed) and also kept the pit energized and the shaker pan
operational (when it could have shut both down). The Court agrees that applicaBibangfinto the facts herein

would provide further support that the presumption is rebutted.

19 plaintiffs also claim in their complaithat the clamps “provided by Fordrfose in this task were the wrong size

and should not have been used for removing drag flasks from the line.” (Compl. § 15.) In Mr. Rudisill's affidavit
attached to plaintiffs’ brief in opposition to the motifmn summary judgment, Mr. Rudisill asserts that there were

two sizes of clamps, neither of which were labeled, and that he “was trained to use the wrong set of clamps.” (N.
Rudisill Aff. § 20.) There is no mention in the complaint of two sizes of clamps. With respect to training, there is
only an allegation that “Ford did not provide any formal or specialized training for Mr. Rudisill on how to remove
excess steel from a ‘run-out’.” (Compl. 111.) In any evemiingffs have provided no evidence as to which of the

two sizes of clamps was used on the day of the acciderthamerthey provided evidendeat the clamp slipped off
because it was the wrong size. Even if the clamps wergvtbng size, such use would be, at most, the result of

15



Once the presumption of intent to irguis, as here, rebutted by Ford, the
presumption has no further evidentiary purp&eeOhio Evid.R. 301 (“a presumption imposes
on the party against whom it isrelcted the burden of going forvdawith evidence to rebut or
meet the presumption, but does not shift tohsparty the burden of proof ..., which remains
throughout ... upon the party on whomwas originally cast”);accord Fed. R. Evid. 301.
Plaintiffs are unable to meet thdiurden of proof that requiringir. Rudisill to engage in this
process (which resulted in injury) amoedtto an employer intentional tort.

Plaintiffs also assert that Ford failéd issue Mr. Rudisill appropriate personal
protective equipment. (Compl. § 1Tn)their brief in opposition, thegssert that this failure was
“deliberate,” i.e., intentional. (Doc. No. 31 24.) Plaintiffs point to Ohio Admin. Code 8
4123:1-5-17, which requires thpersonal protective equipment biade available to workers in
certain circumstances and that such equigmenst provide effective protection against

hazards®

negligence and that is not actionable as an intentional tort. In addition, and importantly, the clamps cannot be said to
be an “equipment safety guard” which was somehow removed by Ford. Therefore, the rebuttable presumption of
intent to injure does not apply with respect to any claim relating to the clamps andfglamie not otherwise

proven an intentional tort with respect to these clamps.

2 Ohio Admin. Code § 4123:1-5-17 provides, in relevant part:

(G) Head and hair protection.

(1) Responsibility.

(a) Employer.

0] Whenever employees are required be present where the potential
hazards to their head exists frdlling or flying objects, or from
physical contact with rigid objects ... employers shall provide
employees with suitable protective headgear.

*kk

() Protection of the body and exposed parts and other protective equipment.
*k%
(3) Welding, cutting, brazing, and molten metal exposures. All employees exposed to
the hazards created by[...] molten metal ragiens shall be protected by protective
clothing. This includes:
€)) Flameproof gauntlet gloves.
(b) Flameproof aprons made of leather, or other material which provides
equivalent protection.
16



Defendant does not directly addressdahgument about the protective equipment.
It merely states in a footnote that “there isevtdence that the clamp would not have slipped off
or that Plaintiff would not hae fallen onto the shaker pamad Plaintiff won different
clothing[.]” (Doc. No 33 at 9, note 10.) Defenddahen asserts that “evehestablished, such
evidence would not establish an@oyer intentional tort claim und&yffe, much less under the
stricter specific intent requirement in the Statutil”)(

While Defendant is correct that pective clothing would likely not have
prevented Mr. Rudisill from fallingnto the open pit, it might well have minimized the injuries
he sustained. That said, however, the Court lodes, as a matter of law, that plaintiffs’
argument regarding any failure to provide apprdpri@otective equipment or clothing is to no
avail because failure forovide personal protective gear does gotlify, withinthe meaning of
the statute, asemovalof an “equipment safety guard” ae to invoke the rebuttable presumption
of intent to injure?* The Court also concludes that wherehare, there is simply no evidence of
a history of injury resulting frontack of protective gear in circistances similar to those in this

case, any failure to supply protective clathiamounts to no more than negligence, which is

(c) Exterior clothing made of wool, cotton, or other material chemically
treated to reduce combustibility.
(d) Capes or shoulder covers made of leather or other material which

provides equivalent protection
*k%
(10) Barriers and warning devices. The employer shall provide barriers ... for the
protection of employees when work is performed in congested areas[.] * * *

% |n their response to defendants’ notice of supplemental authority (Doc. No. 51), plaintiffs theppinscript of

a case in Cuyahoga CounBourt of Common Pleas where the trial judge denied a motion for directed verdict,
concluding that it was a matter for the jury to decide whether a supervisor’s telling an apprentice that he did not need
to use the rubber gloves and sleeves provided by the employer constituted the deliberate removal of an equipment
safety guard within the meaning of the statute in order to allow the plaintiff a rebuttable presumption of intent to
injure. SeeDoc. No. 52, Ex. BHewitt v. L.E. Myers CoNo. CV711717 (Ohio Ct. C. PI. Sept. 23, 2010). Plaintiffs

do not cite this case in specific support of their claim that Ford failed to supply Mr. Rudisill with protective clothing.
However, even if they had, the Court would fiRéwitt distinguishable because, anting to the transcript in

Hewitt, the employer did supply protective gear but the supervisor told the employee that he need not use it.
Arguably, as the state court judge concluded, thightréonstitute removal of an equipment safety guard.
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insufficient to establish an intentional to&eeYoungbird v. Whirlpool Corp.99 Ohio App.3d
740, 746 (Ohio Ct. App. 1994).

Finally, in their supplemental brief impposition to defendant's motion for
summary judgment, plaintiffseport a laundry list of substandard conditions found during
various inspections conducted by the UnitedeSt&aepartment of Lab@fDOL”) between May
12, 1998 and August 5, 2010. Plaintiffs allege thaséhcitations, characterized as “serious” by
the DOL, “placed Ford on notice that its BkoPark Casting’s [sic] plant was not OSHA
compliant as it relates to fall hazards suctthesone that injured Rudisill” (Doc. No. 48 at%4)
and are evidence that the Plant “is in a olwcstate of non-compliance with OSHA and, as
described, this condition demonstrates that Rudisijury (which occurrd as a direct result of
conditions which prompted OSHAolations) was committed with the requisite intent to injure.”
(Id. at 7.) Plaintiffs argue:

Here, it has recently come to light tHaBHA violations run rampant at Ford’s
Brook Park Castings plant for at lease tlast 12 years. Ford has produced no

evidence that they have, proactivelgught to abate these rwitions. And little,
if any, evidence exists th&tord reactively, has relsed these conditions once

22 plaintiffs allege that employees at the Plant were injured 6,975 times between 1998 and February 2, 2007. (Doc.
No. 48 at 5.) In support of that assertion, they submiaftfidavit of their attorney, Scott J. Robinson. (Doc. No. 48,
Ex. A.) He states that he reviewed Ford’s OSHA injury logs, which are “too voluminous to atighcthi2), but are
listed 15 to a page. Since there are 465 pages, he contpatdbere were 6,975 injes. He also states that a
sampling of 50 of Ford’s Incident Investigations Repatdmpleted between January 2000 and February 2, 2007,
reveal that “[n]early all of these dident Reports report [sic] concernethployees who were injured because of
falls.” (Id. T 5.) Unfortunately, to support this assertion, himtpoto “Exhibit 2" attached to his affidavit. This
exhibit is bates numbered, presumably to enable pinpdations. However, there are no such citations and this
Court is not required to comb through the exhibit to @atewhether “nearly all” of the reports involve falls.
Furthermore, the issue is not just falls in general; thevaeat falls would have to be similar factually to Mr.
Rudisill’s fall. To illustrate the possible absurdity of retyion this “evidence,” the Court need only look to the very
first page of Exhibit 2. This is a report of an injuryusad by a fall when the “employee lost footing as she stepped
into the door of the cafeteria.” This is an ordinary “sliid fall” incident. There is nothing in the report to suggest
that it was any fault of Ford's; in fact, the recommendatective action listed in the report is to “maintain sure
footingl;] also not to rush through the door area’s [sic].” The second and third incigents in Exhibit 2 are also
slip and fall cases. These clearly have no relevance in thés Ahsent pinpoint citations to this exhibit, the Court
can only assume, based on these few examples, that the agbattimearly all” of these incidents involved falls is
not reliable. More importantly, even if the reports conceatist generally, they do not distinguish the type of falls
and, therefore, there is nothing to suggest that the falls were substantially sirttile fall involved in this case.
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they have been brought to light, either by the [DOL] or through an employee’s
injury.

Again, even after Rudisill's catasplic accident, after more than 6,975 other
accidents of varying severity, after aabt 31 related OSHAitations, and after
$55,740.00 in fines and incident costs, asebruary 2, 2009, Ford still chooses
not to remedy the Serious OSHA violatiansits Castings Plant. Employees are
still injured by unguarded floor openings.
Evidence of Ford’s chronic failure to protect employees from unguarded walking
surfaces demonstrates Ford’s intent to injure as it has been recognized by Ohio
courts. At the very least, in the absence of any plausible explanation for these
conditions, genuine issues of material $actmain so that summary judgment is
inappropriate.

(Doc. No. 48 at 8.)

Ohio courts have generally rejectece thise of OSHA citions to prove an
employer’s intent to harmSee Duncan v. Mosser Const., IncNo. L-04-1364, 2005 WL
1845265, at *4 (Ohio Ct. App. July 8, 2005) (quottigrnandez v. Martin Chevrolet, In&Z2
Ohio St.3d 302, 303 (1995): “Congress did not int&®HA to affect the duties of employers
owed to those injured during tle®urse of their employment.”see alspJuhn v. Ford Motor
Co, No. 1:10cv348, at 7-8 (N.D. Ohio Jan. 7, 2011) (Boyko, J.).

In addition,

[the mere existence of amigerous condition alone is not sufficient to satisfy the
first prong [of theFyffe test]. Nor is knowledge ofthe mere possibility of a
dangerous condition sufficient. “The ployee bears the burden of proving by a
preponderance of the evidence that the employeralctithl knowledgeof the
exact dangersvhich ultimately caused the injury.”
Chokan v. Ford Motor CoNo. 87082, 2006 WL 3055412, at *2Ki® Ct. App. Oct. 26, 2006)
(quotingReed v. BFI Waste Systeri®. CA95-06-062, 1995 WL 617482, at *2 (Ohio Ct. App.
Oct. 23, 1995) (citingSanek v. Duracote Corp43 Ohio St. 3d 169, 172 (1989) (emphases

added)).
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Defendant correctly arguethat, to be relevant, fmr accidents must be
substantially similar to the one at issue before they can be admitted into evidgmee Black &
Decker Mfg. Cq.889 F.2d 100, 102 (6th Cir. 1989). “Sulpdial similarity means that the
accidents must have occurred under similesuenstances or share the same caudePlaintiffs
have the burden of proving substantial similaditly.

In support of the relevana# its laundry list of @#ations, plaintiffs citeBrookover
v. Flexmag Indus., IncNo. 00CA49, 2002 WL 1189156, at *24HKi© Ct. App. Apr. 29, 2002),
where an employee was injured &y unguarded nip point on a maeh The trial court allowed
evidence of seventy-seven (77) other unguampdpoints located toughout the employer’s
facility, which were discovered on machineweat than the one that injured Brookover and
which were discovered after Brookover’s acciddiiite court of appeals found no error, stating:
“[Clircumstantial evidence often must be introduced to establish the employer’s intent to injure
an employee. A chronic failure to guamdachinery may illustrate such intentd. (citing
Dirksing v. Blue Chip Architectural Prods., Ind.00 Ohio App. 3d 213 (Ohio Ct. App. 1994)
(considering evidence that an employer had siohy of failing to provile adequate safety
protections and concluding tham, light of the employers’ failke, injury to an employee was
only a matter of time.))

Defendant argues that the “other incidents” submitted by plaintiffs are not
substantially similar to Mr. Ruslill's accident. Ford points tihe very same case relied upon by
plaintiffs, i.e.,, Brookover supra In Brookover the court of appeals affirmed a trial court’s
admission of evidence of prior accidents becahsg were not “so dissimilar’ to Brookover’s

accident to conclude that it was an abusdisdretion to admit them. The court stated:
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We do not believe that in order to be admitted into evidence, an accident must

have occurred in the exact place and th@cemanner as the injury in question.

When examining and comparing a prior myjua court must balance all factors to

determine whether the injes, although not exctly the same, are substantially

similar.
Brookover suprg at *26. Defendant argues that, othiean the single OSHA citation for Mr.
Rudisill's own accident (Doc. No. 31, Ex. A4 at p. 2), not one of the citations or other incidents
involved the shaker pan, guarding for the shalaar, the rake-off statoon Mold Line 2, the
clamps used to remove the drag flasks, or the drag flask removal frocess.

The Court concludes that the incidentsl aaports submitted by plaintiffs in their
supplemental memorandum in opposition are not substantially similar to the accident in this case,
are not evidence of deliberate intent to injured do not set up any teaal factual dispute
rendering summary judgment inappropriate.

[11. CONCLUSION

Having considered the parties’ argunsenh their various filings, the Court
concludes that there are no material factuaputies that would preclude summary judgment.
Defendant Ford is entitled to summary judgmenplamtiffs’ claim of employer intentional tort.
Since Mrs. Rudisill's lack of ansortium claim is derivative of the intentional tort claim, that
claim must also failMawaldi v. St. Elizabeth Health Cti381 F. Supp. 2d 675, 692 (N.D. Ohio

2005) (“[A] cause of action based upon a lossarisortium ... is dependent upon the existence

of a primary cause of action and can be maintained only so long as the primary action

% Defendant also correctly gures that twenty-seven (27) of the thirty-four (34) OSHA citations referenced by
plaintiffs were issued because of iBsfions (not an accident or injury) thatcurred nearly nine years before Mr.
Rudisill's accident. (Doc. No. 48t 1-4, Nos. 1-27 and EAL.) Three others arise froone substantially different
accident at an unrelated area of the Plddt.at 5-6, Nos. 28-30 and Ex. A4.). The last three citations also involved
inspections (not accidents or injurieg)different areas of the Plant which occurred after Mr. Rudisill's acciddnt. (

at 6-7, Nos. 32-34 and Ex. A5.)
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continues.” (quotingMessmore v. Monarch Machine Tool, Cél Ohio App. 3d 67, 68-69
(Ohio Ct. App. 1983) (alteration in original)).

Accordingly, Doc. No. 30 iISRANTED.

IT ISSO ORDERED.

Dated: March 30, 2012 S o
HONORABLE SARA LIOI
UNITED STATESDISTRICT JUDGE
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