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Cleveland Ohio et al Dod

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

PRAM NGUYEN, Ex Rel. United States Case No.: 1:09 CV 452

)
)
Plaintiff )
)
V. ) JUDGE SOLOMON OLIVER, JR.
)
CITY OF CLEVELAND, OHIO, )
)

Defendant ) ORDER

71

Currently pending before the court in the above-captioned case is Defendant City of

Cleveland, Ohio’s (“Defendant” or “City”) Sead Motion for Summary Judgment. (Def.’s Secon

Mot. Summ. J., ECF No. 65.) @&ntiff Pram Nguyen (“Plaintiff” or “Nguyen”) has filed an

Opposition (Pl.’s Opp’n, ECF No. 69), to which tBey filed a Reply (Defs Reply, ECF No. 70).

For the reasons set forth below, the court grants Defendant's Second Motion for Sumj
Judgment. (Def.’s Second Mot. Summ. J., ECF No. 65.)

. BACKGROUND

A. Factual and Procedural History

For over a decade, Plaintiff has relentlesslyspad claims against the City for allegec

violations of environment laws at Clevelandpkins International Airport (“CHIA”). Litigation

began in 2000 when Plaintiff filedqui tamaction,United States ex rel Pram Nguyen v. City of
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Cleveland 1:00 CV 208 (N.D. Ohio) lguyen ), under the False Claims Act (“FCA”) against
seventy defendants, including the City, who operate airports across the United States. He 4
the airports had fraudulently accepted federal funds by falsely certifying compliance

environmental laws, including the Clean Air Act B8” or “Act”), in order to meet conditions for

receiving those funds. The alleged violations conaktine airports’ use of aircraft deicing and antit

icing fluids (collectively, “ADF").
The essence of Nguyen’s claim was that @ity wrongfully calculated its ADF-related
emissions by using Federal Aviation Administat(“FAA”) guidelines instead of the purportedly

more accurate testing and calculation methods he had recommended. All Defendants

eventually dismissed, except the City and atfier municipal entity, against whom Nguyen souglpt

damages, fees, and injunctive relief. The coamtgd summary judgment in favor of Defendant an
dismissed Plaintiff's suit ith prejudice in September 2005.S. ex rel Nguyen v. City ofCleveland
1:00 CV 208, 2005 WL 2416925, at *12 (N.D. Ohio Seg@, 2005). The court determined that: (1
it was proper for the City to retyn the FAA for their emissions fatdata; and thus, (2) there wag

no FCA violation because Defendant did not “kmgly” misrepresent compliance with federa
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environmental laws. However, the court made no findings as to the alleged violations af the

underlying environmental laws.

Plaintiff filed a notice of appeal in October 2005. However, prior to filing the appeal,
Plaintiff filed a Chapter 7 bankruptcy petitiddee In re NguyemNo. 05-95756 (Bankr. N.D. Ohio
Oct. 16, 2005). Thus, Plaintiffidguyen lppeal and claims became a part of the bankruptcy est
The bankruptcy trustee ultimately settieduyen Iwith Defendant for a total of $10,100. The

settlement agreement included a Release and Covenant Not to Sue.
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In 2009, Plaintiff filed the present suit under both the FCA and the CAA. In his Amengded

Complaint, he alleged violationsgarding false certification of compliance with environmental laws
similar to those alleged Mguyen ] but expands his focus beyond ADF activity. (First Am. Comgl.

11 25-35, ECF No. 16.) In addition to ADF-rethtlegations, covering the period from 2003 tp

2008, he alleged that emissions from other sounagsely the refueling of airplanes, use of groun
support equipment and auxiliary power units, roadway operations, construction, and the
taxiing, taking off, and landing of airplanes lectively, “non-ADF activities”), violate the CAA
and other environmental lawsd (Y 36-45.)

OnJduly 7, 2010 Defendant filed a Motion to Dismiss (ECF No. 25) for failure to state

claim, arguing that issue preclusion bars PlaitifCA claims and res judicata bars all of hi
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claims The cour found that Plaintiff's ADF-related FCA claim was barred by issue preclusion,

while his non-ADF-related FCA claim and ADF-related CAA claim were barred by res judicata.

The court denied Defendant’s Motion as taiftiff's non-ADF-related @A claim. (ECF No. 31.)
However, after reviewing Defendant’s Motion feartial Reconsideration (ECF No. 33), the cou
found that the non-ADF related CAA amaishould also have been broughtNiguyen land was
therefore barred by res judicata. (ECF No. 37.)
Plaintiff ther filed a notice of appee on Octobe 24,2012 (ECF No. 38.) The Unitec States
Couri of Appeals for the Sixth Circuit (“Sixth Circuit”) affirmed this court’s decision regarding
Plaintiff's FCA claims, but reversed as to Plaintiffs CAA claims, finding that:
Theconducthaiformsthe basi:for Plaintiff’'s Clear Air Act claimisallegectohave
occurreccontinuousl until he filed his complain in 2009 well aftei Nguyel | was
decide(in 2005 Therefore becaus Plaintiff has asserte cause of actior thararose

aftel the decisior in Nguyel I, the doctrine of claim preclusion does not bar the
consideration of those claims.
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(ECFNo0.42. ai13.)Additionally, the Sixth Circuit notecthat becausno courthasevelevaluated
Defendantsconducunde the Cleezn Air Act,” issue preclusion alsipes not preclude Plaintiff from
litigating thal issue Thus the Sixth Circuit remanded Plaintiffs CAA claims for further
consideration by this court.

Defendar ther filed its first Motion for Summar Judgmer on April 23,2014 arguin¢that
“[tlhe Releas and Covenant Not to Sue bars all of tkeems remanded to this Court by the Sixth
Circuit.” (Def.’s First Mot. SummJ. 3, ECF No. 46-1.) The court ultimately determined that t
Releas and Covenant Not to Sue was only enforceabli related to conduct that occurred fron

1996 until Plaintiff filed hisbankruptcy petition on October 16, 2005. (ECF No. 51, at 12

)

Accordingly, the only claims presently before this court are Plaintiff's CAA claims alleging

violations occurring after October 2005.
B. Plaintiff's Claims under the CAA
Nguyer brough this action against the City psuant to the Citizen Suits provision of the

CAA, 42U.S.C 8§ 7604 (First Am. Compl §47,ECF No. 16.) This provisior states “any person

may commence civil actior on his own behalf . . . against any person . . . who is alleged to have

violatec (if there is evidenc: thai the allege(violation has beer repeatec or to be in violation of []

ar emissiol standar or limitation unde thischapte....” 42U.S.C § 7604(a)(1) Plaintiff alleges
Defendar violatec ar “emissior standar or limitation” when it failed to acquire a permit unde
Title V ofthe CAA, despititCHIA’s emissions of several regulated pollutiexceedin therelevant
thresholc (First Am. Compl 11 47-48.) “Through his ow calculations, Nguyer has determined
thal the emission from CHIA’'s ADF and non-ADF activities far exceed the threshold triggerir

the permitting requirements of 1 CAA. (Id. 11 35, 38-39.) Despite Plaintiff's attempts to inform
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Defendant of his calculations, CHIA continues to operate without the required ((Id. 11 43,
51.)

Nguyen also claims that the City violatedyisions of the Ohio State Implementation Pla
by: 1) failing to report the use of toxic chemgal CHIA to the Ohid&nvironmental Protection
Agency, as required by Ohio Administrative C(“OAC”) 3745-100; and 2) failing to adopt &
Transportatiollmprovemer Plar to reductthe amoun of regulatei pollutant:at CHIA, asrequired
by OAC 3745-101.1d. 1 49.)

Plaintiff allege: that he “lives nea [CHIA] anc use: the Airport and has been and will
continue¢ to be injurec by defendant’ violation of the [CAA].” (Id. 1 52.) As a result, Nguyen
requests that the court: 1) declare that Defendalatted the CAA and order CHIA to obtain a Title|
V permit; 2) order Defendant to pay civil penaltiaad 3) order Defendata pay of outstanding
emissions fee (Id. Prayer for Relief 1 1-3.)

C. Statutory Framework

The CAA, 42 U.S.C. § 7401, et seq., enacted in 1970 and amended in 1977 and

creates a cooperative framework between theréédpvernment and the states to reduce ai

pollution nationwide. To that end, the United St&egironmental Protection Agency (“U.S. EPA”)

1990

is charged with identifying aipollutants that may endanger public health and welfare gnd

developing standards, known as National AmbfgnQuality Standards (“NAAQS”), that specify

the maximum allowable air concentrationtioése pollutants. 42 U.S.C. 88 7408(a), 7409 (2009).

The U.S. EPA s also required to divielaéch state into air quality control regiolts.§ 7407(b)-(c).
The Ohio EPA is responsible for the Greater Mgtditan Cleveland Intrastate Air Quality Control

Region. 40 C.F.R. § 81.22 (2009). eHe air quality control regns are considered either




“attainment” or “nonattainment,” based on whetbienot they are in compliance with the NAAQS
42 U.S.C. § 7407(d). For example, the Gredetropolitan Cleveland Intrastate Air Quality
Control Region is an attainment area for some air pollutants like carbon monoxide and nit
dioxide, but is a nonattainment area foomwea. Ohio, 40 C.F.R§ 81.336 (2009). The CAA
establishes different emissions requirementsfdoilities in each type of region, with stricter
standards applicable to those in non-attainment areas. 42 U.S.C. § 7410 (2009).

The CAA delegated to the states primary responsibility for implementing the NAA
standarddd. 88 7401, 7407. Each state is required to foateLd State Implementation Plan (“*SIP”
establishing “enforceable emission limitations arfteotontrol measures” designed to attain ar
maintain NAAQSId. 8 7410(a)(2)(A). Once a SIP has been approved by the U.S. EPA, after p
notice and comment, its requirements become feldavalnd are fully enforceable in federal court
Id. 88 7413, 7604see also Her Majesty The Queen v. City of Det8dit F.2d 332, 33536 (6th Cir.
1989). The Ohio SIP, Title 3745 of the OAC, hastapproved by the U.S. EPA. Approval Statu
40 C.F.R. 8 52.1873 (2009).

In order to achieve and maintain the NAAQS, the CAA also requires states to regt
through their SIPs, new or modified sourceaippollution. 42 U.S.C. § 7410(a)(2) (2009). Detaile
under Title | of the CAA, thiSNew Source Review’(“NSR”) encapasses two separate pollutior
contro programs, the Prevention of SignificelDeterioration (“PSD”) progranld.8§7470-9zZand
the Nonattainmer New SourctReview (‘NNSR”) program Id., 8§ 7501-751% Thest provisions
hawve been incorporated into the Ohio SPChapter 3745-310of the OAC. Ohio Admin. Cod
3745-31-0 cmt.(2012) The PSC progranregulate source $ocated in areas that are in attainmer

of NAAQS for a given pollutant. 42 U.S.C. § 74&p(2009). Proponents pfojects must obtain
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a permit before constructing or modifying a “major emitting facilitid”§ 7475(a). The new source
must also comply with other provisions, such as the requirement to install the “best available cpntro
technology” (“BACT”) for controlling every regulated pollutant to a specified lirdt. §
7475(a)(4). The more stringent requirementstiled NNSR apply to new sources located in
nonattainment areasd. 8 7502(c)(5). Facilities must obtai‘permits for the construction or
operation of new or modified major stationary soutegywhere in the nonattainment arela.”

They must also install technology that valthieve the “lowest achievable emission rade,§

7503(a)(2), a more onerous requirement than BACT, and secure emissions “offsets,” by requcing

emissions from existing sources to neutralize the proposed emissions from the newlgo8irce.
7503(a)(1)(A).

This already-tangled web became even more complex in 1990, when Congress [agair
amended the CAA to establish a nationwide djreggpermit program to regulate sources of air

pollution.See generallg2 U.S.C. 88 7661-7661f. These provisiariten referred to as “Title V,”

A source may qualify as a “major emitting facility” in one of two ways: a) it is

one of 28 enumerated types of sources with the potential to emit 100 tons per year
or more of “any air pollutant,” or; 2) it is any other stationary source with the
potential to emit 250 tons per year or more of any air pollutant. 42 U.S.C. 8
7479(1) (2009).

A “major stationary source” includes “any stationary facility or source of air
pollutants which directly emits, or has the potential to emit, one hundred tons per
year or more of any air pollutarld. § 7602(j). However, the applicable

regulation further clarifies that the NNSR program “shall apply to any new major
stationary source or major modification that is major for the pollutant for which
the area is designated nonattainment.” 40 C.F.R. 8 51.165(a)(2)(i) (2009). Thus,
an NNSR permit is required for a source that will emit 100 tons per year or more
of the nonattainment pollutant.

-7-




require every major stationary souto€air pollution to obtain aoperating permit that consolidates
into one document all applicable regulatiolts.§8 7661a(a). Thus, instead of imposing a new set
of requirements, Title V incorporates the emission limitations, standards, monitoring requiremn|ents,
compliance schedules, and other conditions already applicable to a sbert.§ 7661c(a).
Among these requirements are those imposed isyirex state new source review programs. Eagh
state is required to develop, and submit for U.S. EPA app ar operatin(permit progran that
meet: the requirement of Title V. Id. 8§ 7661a(d)(1 Ohio’s Title V progran is codifiec al Chapter
37457 of the OAC anc is administere by the Ohic EPA. Set Ohic Admin. Code 3745-77-02
(2012).
II. LEGAL STANDARD
Federal Rule of Civil Procedure 56(a) governs summary judgment motions and provides:

The court shall grant summary judgment if the movant shows that there

iS no genuine dispute as to any miaidact and the movant is entitled

to judgment as a matter of law. T¢wurt should state on the record the

reasons for granting or denying the motion.

A party asserting there is no genuine dispute amntomaterial fact othat a fact is genuinely

disputed must support the assertion by:

Title V employs the CAA’s standard definition of “major stationary source,”

which is also utilized by the NNSR prograSe«42 U.S.C. § 7602(j) (2009). U.S.
EPA regulations further clarify that a major source “means any stationary source
(or any group of stationary sources that are located on one or more contiguous or
adjacent properties, and are under common control of the same person (or persong
under common control)) belonging to a single major industrial grouping and that”
have the potential to emit at least 10 tons of hazardous air pollutant a year or 25
tons of combined hazardous air pollutants a year; at least 100 tons of any air
pollutant a year; or trigger the requirements of the NNSR permitting program. 40
C.F.R.§70.2.
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(A) citing to particular parts of materials in the record, including
depositions, documents, electronically stored information, affidavits or
declarations, stipulations (includj those made for purposes of the
motion only), admissions, interrogatory answers, or other materials; or
(B) showing that the materials cited do not establish the absence or
presence of a genuine dispute, or that an adverse party cannot produce
admissible evidence to support the fact.

Fed. R. Civ. P. 56(c)(1).

Though the Rule was amended in 2010, the susnjudgment standards and burdens hay
not materially change®eeFed. R. Civ. P. 56 advisory committee’s notes (2010 Amendmer
(“Subdivision (a) carries forward the summary-juggrstandard expressed in former subdivisig
(c)...."); Farmers Ins. Exch. v. RNK, In&32 F.3d 777, 782 n. 4 (1strC2011). In reviewing
summary judgment motions, this court must view the evidence in a light most favorable t
non-moving party to determine whether a genuine issue of material fact&diskes v. S.H. Kress
& Co., 398 U.S. 144, 153 (1970 hite v. Turfway Park Racing Ass’n, 1n@09 F.2d 941, 943-44
(6th Cir. 1990). A fact is “material” only if iteesolution will affect theoutcome of the lawsuit.

Andersonv. Liberty Lobby, Inel77 U.S. 242, 248 (1986). Determinatof whether a factual issue

is “genuine” requires consideration of the applicavielentiary standards. Thus, in most cases, t

Court must decide “whether reasonable juoansld find by a preponderance of the evidence thiat

the [non-moving party] is entitled to a verdidid’ at 252. However, “[c]redibility judgments and
weighing of the evidence are prohibited dgrithe consideration of a motion for summar
judgment.”Ahlers v. Scheihill88 F.3d 365, 369 (6th Cir. 1999).

The moving party has the burden of production to make a prima facie showing that

entitled to summary judgmer@elotex Corp. v. Catretd77 U.S. 317, 331 (1986). If the burden of

persuasion at trial would be on the non-movingypdinen the moving party can meet its burden ¢
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production by either: (1) submitting “affirmative evidenthat negates an essential element of t

nonmoving party’s claim”; or (2) demonstrating ‘the court that the nonmoving party’s evidenc

is insufficient to establish an essential element of the nonmoving party’s cldim.”

If the moving party meets its burden obguction, then the non-moving party is under an

affirmative duty to point out specific facts in tleeord which create a genuine issue of material fa
Zinnv. United State885 F.Supp.2d 866, 871 (N.D. Ohio 2012) (cittugson v. City of Columbuys
801 F. Supp. 1, 4 (S.D. Ohio 1992)). The non-moxargt show “more thaa scintilla of evidence
to overcome summary judgment”; it is not enoughhiovsthat there is giht doubt as to material
facts. ld. Moreover, “the trial court no longer has a duty to search the entire record to establis
it is bereft of a genuine issue of material facBtreet v. J.C. Bradford & Cp886 F.2d 1472,
1479-80 (6th Cir. 1989) (citingrito-Lay, Inc. v. Willoughby863 F.2d 1029, 1034 (D.C. Cir.
1988)).
[ll. LAW AND ANALYSIS

Defendant’ initial challengi in the instan Motion for Summar Judgmer is to Plaintiff's
standin( to maintair his claims (Def.’s Second Mot. Summ. J.7-11, ECF No. 65-1.) The Ci
argue thai Nguyer has not articulatechow he has beer harmecby the operation ai CHIA. (Id. at
8-9.) Moreover were CHIA to obtair a Title V permit there would be nc reductior in emissins
levels Thus any harmr Plaintiff claims to suffer would not be redresse by the permit (Id. at9-11.)
Becaus Plaintiff fails to show ary concrete, redressable injury, he may not compel Defendan
obtain a Title V permit.

Even it Nguyer hac standinc he has not demonstrate Defendant contends, that CHIA is

requirecto have a Title V permit (Id. at 11.) The emissiol source onwhich Plaintiff relies for his

-10-
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calculation are expressl exclude(from Title V permitapplicability becaus they are either 1) not
ownecor controllec by the City; (2) mobile emissiol sources or (3) fugitive emission sources|d.
at 11-20.)

Additionally, Defendant’ Motion only addresse Plaintiff's allegation regardin( Title V,
a< Defendar alsc contend thai Plaintiff has waivec the claims regardingviolations of Ohic Rules
3745-100 and 3745-1011d. at 3 n.2 And, while Plaintiff has oppose this Motion, the City also
object:tothetwo exper report:Nguyerprovidecin suppor of hisargument: (Def.’sReply 4, ECF

No. 70.)

Thus, the court must resolve three threshold issues before it may consider the me
Plaintiff's claims: 1) whether Plaintiff has waivld claims relating to alleged violations of Ruleg
3745-100 and 3745-101 of the Ohio Administratvede; 2) whether the court may conside

Plaintiff's expert reports in resolving the instéotion; and 3) whether Plaintiff has standing tq

maintain this suit under the CAA.
A. Plaintiff's Remaining Claims

Defendar argue thaithe only remaining¢portior of Plaintiff's CAA claimis thairelatecto
violations of Title V permittin¢ requirement: The claim has beer waivec inasmucl as it invokes
Rules 3745-100 and 3745-101 of the OAC. In a footnote, Defendant explains:

Duringthe April 23,201¢ statu: conferencecounse for Plaintiff state(thaithe only

remaining claim is that CHIA is violating the CAA by failing to have a Title V

permit The FirstAmende(Complain allege:violationsof OACrule<3745-10tand

3745-101 FAC 1 49. Thest are unrelatei to the Title V program and at this point
Plaintiff has waived those claims.

(Def.’s Seconi Mot. Summ J. 3 n.2. ECF No. 65-1.. However Defendant has not cited to any

authority in support of the proposition that a plaintiff may waive claims in such a manner.

-11-
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Nonetheless, upon further analysis, it is appateettie court that the regulations relied o

by Nguyen impose no applicable requirements ondifet related to operations at CHIA. Chaptg

-

3745-100 of the OAC imposes certain notificatiaquieements on regulateddilities that distribute

~—+

toxic chemicalsSee generall@hio Admin. Code 3754-100-XX (2009). However, the requiremernts

of this chapter are only applicalite“[a] facility that .. . is in a standard industrial classificatior

(SIC) (as in effect on January1987) major group or industry code listed in paragraph (A) of ryle
3745-100-17 of the Administrative Code ..” .Ohio Admin. Code 3754-100-05 (2009). The

Standard Industrial Classification Manual classifigtially all activity at an airport under Major

174

Group 45. Enter. Standard Indus. Classificatiomivéd, 1986 4 1.R.B. 52 (1986). This is not ong¢
of the SIC major groups regulated by Chapter 3745-F@@Ohio Admin. Code 3754-100-17
(2009).

Chapter 3745-101 is similarly inapplicableaiftiff has alleged that “Defendant has not
adopted a Transportation Improvement Plan to reduce the amount of [regulated pollutants] a
[CHIA], asrequirecby Ohic Administrative Code3745-101. (FirstAm. Compl 149,ECFNo.16.)
Chapte 3745-10: implement the requirement of Secion 176(c) of the CAASee Ohic Admin.
Code 3745-101-0 (2012) Sectior 176(c prohibits federa approva of a variety of action:unless
the responsibl federa entity make: a determination that the action it seeks to undertake or fund
conform:totherequirementof therelevan SIP Set42U.S.C §7501(2009) Yet,Rule 3745-101-
03 explain¢ thal sucl “conformity determination are requirec for . . . [tjhe adoption, acceptance,

approva or suppor of [transportatio improvemer plans (“TIPs™)] . . . deveoped . . . by [a

-12-




metropolitar plannin¢ organizatior (“MPQO”)“]. . .” Ohic Admin. Code 3745-101-03 (2012)
(emphasi added] Furthermore a subsequel rule confirms “[t] he respectiv. MPO shal be
responsible for . . . [d]eveloping transportation plans and ". . .” Id. 3745-101-04(B)(5)(b)(l).
The Northeas Ohic Areawide Coordinating Agency not Defendant, is the MPO for the region ir
which CHIA is locatedSee, e., H.R. Rep. No. 105- 648, at 148 (1999).
B. Plaintiff's Expert Reports
I. John Jacus

Next, the court must address whether Nguyen's expert reports may be consider
opposition to the Motion for Summary Judgment. Defendant first contends that the report pre
by John R. Jacus (“Jacus”) (Jacus Report, ECF6BI.) is inadmissible. (Def.’'s Reply 5-6, ECH
No. 70.) First, as an environmental lawyer picaeg in Colorado, Jacus is not qualified, Defendar|
argues, to provide expert testimony on Title \Vrpiting in Ohio or the appropriate method fof
calculating the relevant emissionsl. @t 5.) Nor is the subject matte his report appropriate, since
it amounts to “a recitation of legal principles and guidance that demonstrates no more know
about the law or facts than present counsel in this cddedt(6.)

The court finds the latter argument persuasive. While there peneeban on lawyers
testifying as expert witnesses, they generally may not opine on the legal questions at issue
matter.See United States v. Zipkit29 F.2d 384, 387 (6th Cir. 199@plding inadmissible expert

testimony about meaning of specific provision ef Befendant accused of violating). Here, Jact

4 Rule 3745-101-02 defines “MetropolitaraRhing Organization” or “MPQ” as
“that organization designated as being responsible, together with the state, for
conducting the continuing, cooperative, and comprehensive transportation
planning process under 23 USC 134 and 49 USC 5303 within the MPO boundary
as recognized by the governor of Ohio.” Ohio Admin. Code 3745-101-02 (2012).

-13-
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seeks to offer opinions on the proper interpretation of terms within the statutes and regu
guidance applicable to this ca&ait, it is the responsibility of the court, not testifying withesse
to define legal termsSee Chavez v. Carranza59 F.3d 486, 498 (6th Cir. 2009) (“An exper
opinion on aquestiol of law is inadmissible. (citing Berry v. City of Detroi 25 F.3c 1342,
1353-54 (6th Cir.1994))).

Accordingly the couriwill notconsidetherepor(Jacu Report ECFNo0.69-1)inresolving
the instant Motion for Summary Judgment, insofar as it expresses impermissible legal opi
regarding the subject matter of this ¢ Set Stolelv. Penr Cent Transp Co. 58& F.2c 896 899
(6th Cir. 1978) (explaining district court judge has duty to exclude improper legal opinions).

ii. Scott McDowell

Defendar alsc argue thai the regort prepared by Scott McDowell (“McDowell”)
(McDowell Aff., ECF No. 69-2) shoullde excluded because Plaintiff fai to discloschim as an
experwitnestin violationof this court’s Augus 26,201t Ordeisettin¢cexper repor deadlinesand
Rule 26 of the Federe Rule: of Civil Procedure¢ (Def.’s Reply 7, ECF No. 70.) Defendar add:that
this report actually prepare for Nguyell, “is not probative here asthe repor is ovela decad old,
doe! nol evaluat curren condition: at CHIA, anc calculate fugitive emission of a deicin¢ agent
that has not been used at CHIA since 20(ld.) (

However the purpos: of Rule 26(a)(2)(A is to afford opposin( partie: “a reasonable

atory

o

Nions

opportunity to prepare for effective cross examination and perhaps arrange for expert testimonyy fron

othel withesses. Fed R. Civ. P. 26(a)(2) advisory committee’s note to 1993 amendment. WI
Plaintiff may have failed to disclost this exgert at the appropriate time, Defendant has not shoy

any prejudice cause by the late disclosure. Additionally, Defendant’s arguments about t
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probative value of the repor goes towarc the weight of this evidence rathe thar its admissibility.
Therefoe, the court declines texclude the report (McDowell Aff., ECF No. 69-2) from
consideration at this time.

C. Standing’

Defendar argue thail Plaintiff lacks standing, under Article Ill of the United State
Constitution to bring this citizer suit, challengingCHIA'’s allegecviolations of Title V permitting
provisions (Def.’s Seconi Mot. Summ J. 7-8, ECF No. 65-1. Becaus Plaintiff has failed to
demonstral thai he has suffereca concrete redressab injury a< a resul of Defendant’ failure to
obtair a Title V permit the City contend this court lacks jurisdictior to decide the preser matter.
(1d.)

The requiremer tha a party have standin( flows from the limitation of federa jurisdiction
to “Cases anc “Controversies. U.S Const art. lll, 8 2, cl. 1; se¢ alsc Lujan v. Defender of

Wildlife, 504 U.S. 555 55¢€ (1992). To satisfy the requirements of Article®ll, plaintiff must

> Notwithstanding the resolution of the question of standing relative to Plaintiff's
remaining claims, the court may dispose of the request for declaratory relief, as
such a remedy will not support standing for a CAA citizen-<See, e.g., Little v.
Louisville Gas & Elec. C, 33 F. Supp. 3d 791, 802 (W.D. Ky. 204§d in part
sub nom. Little v. Louisville Gas & Elec. €805 F.3d 695 (6th Cir. 2018jiting
WildEarth Guardians v. Pub. Serv. Co. of Co&90 F.3d 1174, 1191 (10th Cir.
2012).

6 In addition to the requirements of Article Ill, the federal judiciary has also
adhered to “prudential considerations that are part of judicial self-government.”
Lujan v. Defenders of Wildlif504 U.S. 555, 560 (1992). Prudential standing
requires “the interest sought to be protected by the complainant [to be] arguably
within the zone of interests to be protected or regulated by the statute or
constitutional guarantee in questioDismas Charities, Inc. v. U.S. Dep't of
Justice, 401 F.3d 666, 671 (6th Cir. 2005) (quotAss’n of Data Processing
Serv. Orgs., Inc. v. Can 397 U.S. 150, 153 (1970)). However, Defendant does
not raise this issue in its Motion. Moreover, unlike the constitutional

-15-
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demonstrate the following three elements: 1) he has suffered an “injury in fact,” 2) the inju
“fairly traceable” to the challenged actions tbe defendant, and 3) the injury will likely be

redressed by a favorable decisibujan,504 U.S. at 560-61. Because these elements are not “m

pleading requirements but rather an indispensalteptne plaintiff's case, each element must be

supported in the same way as any other mattetach the plaintiff bears the burden of prodfl’
at 561. Thus, at summary judgment, a plaintiff narflonger rely on mere allegations of standin
but must support each element by specéits via affidavits or other evidendd. (citing Fed. R.
Civ. P. 56(e)). The court will now address each of these requirements in turn.

To satisfy the first requirement, injury-in-faatplaintiff must suffer “an invasion of a legally
protected interest which is concrete and paldiczed” and “actual or imminent, not ‘conjectural’

or ‘hypothetical’ ” before he can bring an actideh. at 560-61. In other words, a plaintiff “must

somehow differentiate himself from the maggeople who may find the conduct of which he

complains to be objectionable only in an abstract seftbeat 560 n.1. This standard is one of king
and not of degree. As such, the claimed injury “nestde large, an ideni@ble trifle will suffice.”
United States v. Students Chaligng Regulatory Agency Procedurdd?2 U.S. 669, 689 n.14

(1973).

requirements, prudential, or statutory, standing may be modified or even
abrogated by Congre See Warth v. Selc, 422 U.S. 490, 501 (1975). And, at
least some courts have interpreted the citizen suit provision of the Clean Air Act
as extending statutory standing to the full extent permitted by Articl8dH, e.g.

St. Bernard Citizens for Envtl. Quality, Inc. v. Chalmette Ref., L,.B%2. F.

Supp. 2d 697, 700 (E.D. La. 2009kxas Campaign for the Env't v. Lower
Colorado River Auth.No. 4:11-cv-791, 2012 WL 1067211, at *3 (S.D. Tex. Mar.
28, 2012). Therefore, if Plaintiff had standing under Article 1l in the instant
matter, he would also have statutory standing under the CAA.
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Defendant argues that Plaintifis only complained of the kindl conjectural harm that will
not satisfy the injury-in-fact requirement. (DefSecond Mot. Summ. J. 8, ECF No. 65-1.) Whe|
asked, during a deposition, how he had been habyn€HIA'’s failure to obtain a Title V permit,
Plaintiff stated:

First of all, the Ohio EPA/Cuyahogaonty developed the State Implementation

wrong. And | believe that | live in a healthyea, but, in fact, it may be an unhealthy

area. And then, the city emits the emissidinsctly to a public place. And then | use

the airport, and the people that — my fanoihthe people who live near to the airport,

it also impacts their health. But they doknow for sure in one or two months, one

or two years, or maybe it’s five or 10 years.

(Id. at 8-9.) Suct vague statemeni, Defendant contends, fail to identify how Plaintiff has beg
injured in a “concrete and personal wayld. at 9.) (quotincLujan, 504 U.S. at 581.)

In his Opposition (Opp’n, ECF No. 69), Nguyen offer no persuasive challengg
Defendant’s arguments concerning injury-in-fact.e¢ast, Plaintiff contends #the need not satisfy
therequirement of Article Ill. (Id. ail 3-4.) Rather as ar “aggrievec membe of the public” and
“thus ‘a victim of any offense under the CAA,” he has standingunde the “public trustdoctrine”
to assert his claimsld. at 4.)

Giver the voluminou: contraryauthority the couri car only expres confusior ai Plaintiff’'s
argumen The requirement of Article Il constitute the irreducible constitutione minimunr of
standin¢....” Lujanv. Defenders of Wildlifeb04U.S 555 56(C (1992 (emphasiadded)se¢also
Gladstone, Realtors v. Villa of Bellwood 441U.S 91, 10C (1979 (“In nc event, however, may
Congresabrogat the Art. [ll minima A plaintiff mus alway<havesufferec‘a distincranc palpable
injury to himself' . . . that is likely to be redressed if the requested relief is granted.”) (intg

citations omitted) Perhap Nguyer hope:to avoic the stricture: of Article Ill becaus he explicitly

seek to advanc the type of “generalized grievea’ excluded from federal jurisdictioBed_ujan,
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504 U.S. at 573-74 (“We have consistently held ghalaintiff . . . — claiming only harm to his and
every citizen’s interest in proper applicatiorttod Constitution and laws, and seeking relief that 1
more directly and tangibly benefits him thaxates the public at large — does not state an Artid
Il case or controversy.”see also Heartwood, Inc. v. U.S. Forest S&a. 1:00 CV 683, 2001 WL
1699203, at *4 (W.D. Mich. Dec. 3, 2001) (noting inpanyfact requirement “ensurfes] that suit ig
brought by a plaintiff facing an injury to a contdnterest to protect rather than ‘a roving
environmental ombudsman seeking to right esrwvinental wrongs wherever he might find them,
).

Nguyen fails to provide any support for the patthat the “public trust” doctrine relieves
him of the burden of demonstrating Article #tanding. Because he cannot. The “public tru
doctrine” is a matter of state la®ee PPL Montana, LLC v. Montaris82 S. Ct. 1215, 1235 (2012)
(“[ T]he publictrusidoctrine remain:amatte of statelaw” ancits “contours. .. donotdepeniupon
the Constitution.”) In Ohio, the public trusi doctrine chaiges the State witthe responsibility to
manag certair lands for the benefi of the public. See e.g, Lemle'v. Stevensc, N.E.2c 237 243
(Ohic Ct. App.May 26,1995 (“We begir by restatin(thaithe stateas truste«for the watelianclands
of Lake Erie can througl prope legislation use the trusi for the benefit of the public.”). This
concephasncapplicatior here And, while the case onwhich Plaintiff mistakenl reliesdoindeed
refelto “the public” anc “trust” in connectiol with violations of environmente protectior statutes,
theyhavenothincto dowith Article 11l standing Se«Unitec State v. Snool, 36€ F.3c 439 44¢€ (7th
Cir. 2004 (considerini sentencin enhanceme for abusin¢ positior of trustunde § 3B1.: of the

United States Sentencing GuidelineUnitec State v. Technic Servs. Inc., 314 F.3c 1031 1049
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(9th Cir. 2002) overrulec by United States v. Contret, 593 F.3d 1135 (9th Cir. 2010) (same)

United States v. Tonawanda Coke C, 5 F. Supp. 3d 343, 358 (W.D.N.Y 2014) (same).

Stranger still, Plaintiff does not invoke the “public trust doctrine” in support of the

allegation that make up the bulk of his Complain — Defendant’s continued operation of CHIA

without the necessary Titl¢ permit. Instead, Plaintiff claims he has standing “to challenge

Defendant on whether it, in violation of Ohio Administrative Code (OAC) 3745-101, expanded

operatins at CHIA absent the required W&ource Review Permit . . . Id. at4.) The alleged
violations to which Plaintiff refers are Defendant’ constructiol of a new runway’ anc deicing
facility anc purchas of upgrade airpori grounc suppor equipmen (ld.)Yet, as explainetabove,
Rule 3745-10:is inapplicablcto Defendan Set Sectior I.A. supre. And, Plaintiff fails to explain

what relation, if any, Rule 3745-101 has to the New Source Review program.

Most importantly, Plaintiff fails to provide any evidentiary support for these contentiops.

Unsupporte assertion are ar inadequat respons to a motior for summar judgment for it is not
the responsibility of the courito “comk thougt the record’ to determiniwhethe genuintissue of
materia fact exist Se« Cacevicv. City of Haze Park, 22€ F.3c 483 49z (6th Cir. 200() (internal
citatior anc quotation omitted) Without a sufficienirespons from Plaintiff, the courtis left torely
on the evidence provided by Defendant in an attempt to clarify Nguyen'’s true concerns.
Nonetheless, what becomes apparent, aftefuaconsideration of the record, is thaf

whatever harm Plaintiff may complain of, it is metressable by a favorable decision in this cas

! The construction of the new runway took place from about 2001-2004. (First Am.
Compl. 1 40, ECF No. 16.) Because this activity occurred prior to October 2005,
any potential claims are barred by the Release and Covenant Not to Sue. (ECF
No. 51.)
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To satisfy the redressability requirement of Adilil standing, Plaintiff must demonstrate that i
is “likely, as opposed to merely speculativeattfhis] injury will be redressed by a favorable

decision.”Heartwood, Inc. v. Agpae#®28 F.3d 261, 266 (6tGir. 2010) (citingFriends of the

Earth, Inc. v. Laidlaw Envtl. Servs., In&28 U.S. 167, 180-81 (2000)). Nguyen has requested

declaratory relief, civil penalties, and emissions fees, all in an effort to ¢ Defendar to obtain
a Title V permit But, it is the Ohic EPA thai detemines whether a facility is required a obtain
permiiunde Title V. Se«tOhic Admin. Code 3745-77-0: (2012 (“Upon written reques of a Title
V permit applicant, th(director of environmente protection shal make a determinatio of the
applicability or inapplicability of any provisior or clas: of requirements under the act . . . .”) The
Agency has alread' made sucl a determinatio with respecto CHIA. In 1999 anc agair in 2011,
the Ohic EPA evaluate the operation at CHIA anc determine thati its emissions wher properly
calculated, were below Title V permitting thresholds. (McGreal Aff. 1 8.-10., ECF No. 65-4.
Thus to determiniwhethe Nguyen’s injury is likely to be redressed, the court would b
compelle(to speculat on whethe Ohic EPA would gran a Title V permiion reapplicatiol by the
City. Asthe Suprem £ourt has explained, “[w]hen the existe of an element of standing ‘depend
on the unfettered choices made by independentsactidrbefore the courts and whose exercise
broad and legitimate discretion the courts cannotupneseither to control or to predict,” a party
must preser facts supporting ar assertio that the actor will praged in such a manner.”
Massachusetv.EPA,54€U.S 497 545-4¢(2007 (citing Lujanv. Defender of Wildlife, 504U.S.
555 568-71(1992)) And, plaintiff has offerec na suct facts Instead, Plaintifseems to tacitly
acknowledg the speculativ nature of his request. When asked during his deposition whether

harnmwouldberedresseif the airporiwere requirecto obtair a permit herespondec“Not gocaway
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immediately But if the EPA hac abette emission inventoryanc they do bette with the computer
modeling, they may develop a better State énmntation Plan for people who live in Cuyahogp
County anc for Ohic in general. (ECF No. 65-2 at 18.) In addition the court notes that it would
seen a pervers outcometo hold Defendar liable for acting in reliance on a determinatio by the
appropriat state regulaton agency Cf. Ellis v. Gallatin SteeCo., 39C F.3c 461 480-8Z (6th Cir.
2004 (applyin¢ Burford abstentio to preclude consideratio of plaintiffs’ claims under CAA
challenging state agency’s permitting decisions).

Consequentl the cour finds thai Plaintiff lacks standin¢ to sue Defendar for alleged
violations of the CAA. Thus the couri neecnoi react Defendant’ additiona argument regrading
the applicability of Title V to the operations at CHIA.

V. CONCLUSION

For the foregoing reasons, the court hereby grants Defendant’s Second Motion for Sunpmar
Judgment. (Def.’s Second Mot. Summ. J., ECF No. 65.)

IT IS SO ORDERED.

/S| SOLOMON OLIVER, JR.

CHIEF JUDGE
UNITED STATES DISTRICT COURT

March 15, 2016
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