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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

DAVID W. ROBERTS,Pro &g, ) Case No.: 1:10 CV 2619
Petitioner ))
V. ; JUDGE SOLOMON OLIVER, JR.
RICH GANSHEIMER, WARDEN, ))
Respondent : ) ORDER

Pending before the courtiso Se Petitioner David W. Roberts’s (“Petitioner” or “Roberts”)
Petition for a Writ of Habeas Corpus pursuar28dJ.S.C. § 2254. (ECF No. 4.) Petitioner alsp
filed the following Motions: (1) Motion to Stegnd Abey Petitioner's Habeas Corpus Proceedings
(ECF No. 12); and (2) Motion tBxpand the Record (ECF No. 22). Respondent Rich Gansheimer
(“Respondent”) filed a Motion to Transfer PetitioiseSecond Habeas Petition to the Sixth Circult

Court of Appeals (ECF No. 10). iEcase was referred to Magistrate Judge Nancy A. Vecchiarglli

2]

(the “Magistrate Judge”) for preparationaReport and Recommendation (“R&R”) on Roberts’
Petition and the pending motions. The Magistrate Judge issued an R&R on December 21,201
recommending the following disposition of each pending motion: Respondent’s Motion to Trapsfer
should be granted as to Grounds One, Two,Tdmde, but denied as to Ground Four. Ground Fopr
of Roberts’s Petition should be dis®ed as being without merithe Magistrate Judge also found
that Roberts’s Motion to Stay should be denied, and his Motion to Expand the Record shouild be
denied as moot. For the following reasons, the court denies as moot Roberts’ Motions to Stay (ECI

No. 12) and to Expand the Redo[ECF No. 22). The court denies Ground Four of Robertg’s
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Petition for Writ of Habeas Corpus (ECF No. 4). The court does not have jurisdiction ovef

remaining grounds of relief because they corstitusecond habeas petition. As such, the co

grants in part and denies in part Respondent'sdvidao Transfer (ECF No. 10). The court transfer

the remaining grounds of the Petition to the Sixth Circuit Court of Appeals for consideration
. PROCEDURAL HISTORY

Roberts was indicted by two separate graneguor the following offenses: six counts of

drug possession; four counts of drug traffickibgp counts of trafficking with a school yard

specification; and two counts of possession oficrartools. On July 31, 2006, Roberts pled guilty

the
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to two counts of drugrafficking, two counts of drug possession, and two counts of possession of

criminal tools. The court imposed a sentence of six years for all counts, which the partie

negotiated as part of Roberts’s plea agreement.

Roberts did not timely appeal his convictibnf on November 7, 2006, he requested the trigl

court to withdraw his guilty plea, alleging thas lziounsel failed to conduct a pretrial investigatio
of all of his charges, and the court failed to obtaic fle a signed waiver of a jury trial. The trial
court denied this request. Roberts, without celribereafter requestedalee to file a delayed

appeal with the appellate court, arguing that thedaart failed to inform him of his right to appeal
and his trial counsel failed to do so as well. The appellate court denied his request to filead

appeal without opinion, and the Sapre Court of Ohio denied leave to appeal. Again in Februa

of 2007, Roberts reasserted a similar requestefavd to file a delayed appeal with the state

appellate court and thereafter the Ohio Suprémart. Both courts summarily dismissed the

appealsThereafter, Roberts filed a petition for posteiction relief before the trial court. He

alleged that he was entitled to relief because his trial counsel failed to conduct pretrial discq
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to present his Fourth Amendment claims, to cinglethe state’s case, to file a motion for a Bill of

Particulars, and to seek to suppress evidence seized illegally. The trial court, however, denied tho:

claims, finding thatesjudicata barred his claims because thosemtahad not been raised at tria

or on direct appeaRldditionally, the trial court found that, when Roberts voluntarily, knowingly

and intelligently entered a guiltyga, he waived any purported constitutional violation that occurred

prior to entering that plea. Lastly, the court held that his ineffective assistance of counsel gl
failed because he did not present sufficient evidence to support that claim.

Roberts timely appealed the decision of the trial court, arguingrésgtdicata was

aims

inapplicable to his case, the tr@urt failed to base its ruling on the facts in the record, and the

court erred in determining that he was not deafégttive assistance of counsel. The state appellate

court rejected these arguments and deniedfdpeal. The Ohio Supreme Court also denied the

appeal.
Next, Roberts filed a Petition for a Writ Bfabeas Corpus under 28 U.S.C. § 2254 in Jup
2008 (“Petition I”) in this court. The Petition asserted five grounds for relief:

Ground 1: Petitioner was denied DiRocess and Equal Protection of
the law, when the trial court did nioform him of his appellate rights

and his subsequent application for leave to file a delayed appeal was
denied, in violation of the Fowénth Amendment to the United States
Constitution.

Ground 2: Appellant was denied effective assistance of counsel when
trial counsel failed to inform Petitioner of his limited right to appeal in
violation of the Sixth Amendment of the United States Constitution.

Ground 3: Contrary to the Fourth A&amdment, made applicable to the
States by the Fourteenth Amendment prohibiting police from making

1

stated.
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The court permitted Roberts to amend his Petition to add the final three grounds



warrantless and nonconsensual entry into a suspect’s home, the police
herein with reckless disregardtbe constitutional mandate conducted

a warrantless arrest, search and seizure without probable cause or
exigent circumstance.

Ground 4: Defense counsel failed to bring to bear the necessary skill

and knowledge to render the trial a reliable adversarial testing process

as guaranteed by the Fourth, Sixth, and Fourteenth Amendments to the

United States Constitution.

Ground 5: The suppression of evidence by the Prosecution favorable

to an accused violates due process of law where the evidence is

material either to guilt or to punishment, irrespective of any claim of

good faith contrary to the exprge®visions contained and guaranteed

by the Fifth, Sixth, and Fourteenth Amendments to the United States

Constitution.
In addition to Petition |, Roberts also fileddwlotions for Leave to Conduct Discovery, arguing
that discovery was necessary to further sugpartinds Two through Five bfs Petition. The court
denied Petitioner’'s Motions for Leave to Conduct Discovery, and granted Petitioner’s relief on
Ground One of his Petition, and ordered the statellappeourt to grant Petitioner leave to file a

delayed appeal within ninety days or releésm from custody. The court denied Grounds Twp

through Five.

—t

Petitioner then filed a motion for a delayed digmpeal in state court, which the state cout

—

granted in July 2009. In July 2010, the state touerruled each assignment of error, finding thg
when Petitioner pled guilty, he waived all assignments of error relating to events that arose Qefore
he entered his guilty plea. The court also fothat Petitioner’s guilty plea was made knowingly
intelligently, and voluntarily. Petitioner appealee ttecision to the Ohio Supreme Court, whiclp
denied Roberts leave to appeal and dismissed the appeal.

In March 2010, Roberts filed a second petitiompiast-conviction relief with the trial court.

He alleged that he was entitled to relief because his trial counsel failed to provide effeftive
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assistance, that he was deprived of his righetfvee from unreasonableest, search, and seizure,

and that his right to Due Process was violatdgn the prosecuting attorney failed to disclos

D

exculpatory evidence. The trial court deniesletition, finding that the petition was untimely and

thatresjudicata barred his claims. He appealed the deni$d the state appellate court. The stat

D

appellate court affirmed the trial court’s decision and dismissed the appeal. The record do¢s no
indicate whether he appealed to the Ohio Supreme Court.
. THE MAGISTRATE JUDGE' S REPORT AND RECOMMENDATION
Roberts filed the within Petition with theourt, his second Petition for a Writ of Habeas
Corpus under 28 U.S.C. 8§ 2254 in November 2010 (“Petition II"). The grounds asserted i the
instant Petition are:

Ground 1: Contrary to the Fourth Amendment, made applicable to
the States by the Fourteenth Amendment prohibiting police from
making warrantless and nonconsensual entry into a suspect’s home,
the police herein with reckless disregard of the constitutional
mandate conducted a warrantless arrest, search and seizure without
probable cause or exigent circumstance.

Ground 2: Petitioner was deprived of his right to the effective
assistance of trial counsel in comtention of the Fourth, Sixth, and
Fourteenth Amendments to the United States Constitution.

Ground 3: The prosecution suppressed evidence favorable to the
accused in violation of his rights to due process of law, where the
evidence is material either to guilt and punishment, contrary to the
express provisions contained apdaranteed by the Fifth, Sixth, and
Fourteenth Amendments to the United States Constitution.

Ground 4: The trial court accepted Petitioner’s guilty plea, in spite
of it not being entered knowingly, intelligently, and voluntarily
pursuant to the requirements off@rR. 11, as it regards the nature
of the charges.

Magistrate Judge Vecchiarelli concluded flagtto Grounds One through Three of Petition




II, the court does not have subject matter jurisdiction over the claims because they consti
second or successive petition within the meaning of § 2244, and as such, the Petition m
transferred to the Sixth Cirtu(R&R at 15, ECF No. 33, citinghre Sms, 111 F.3d 45 (6th Cir.
1997).) She found that both Petition | and Petiticaitdck the same judgments. (R&R at 15, EC
No. 33.) She also found that Grounds Three, Famd,Five in Petition | were the same as Groung
One, Two, and Three in Petition 11d() The Magistrate Judge determined that Grounds Thr
through Five of Petition | were previously adjudezhbn the merits when the court dismissed thos
claims in Petition |, finding that Roberts waivi ability to seek relief on these claims when h
entered a plea of guiltyld.) Consequently, she concluded that Grounds One through Thre¢
Petition 1l should be construed as a second or successive habeas phtijion. (
The Magistrate Judge also found that Gro&odr is not a second or successive habeji
petition. Although Ground Four of Petition Il attacks the same court judgments that Rol
attacked in Petition I, this claim was not ripe when Roberts filed Petititth &t(15—-16.) Because
the claim was not ripe when Roberts filed Petition |, Magistrate Judge Vecchiarelli determinec
it is not a second or successive petition, and tbexeft should not be transferred to the Sixth
Circuit with the other claimsld. at 16—18.) Thus, Ground Four cobkladjudicated on the merits.
Accordingly, Magistrate Judge Vecchiarelli cambdd that Respondent’s Motion to Transfer (ECH
No. 10) should be granted in part and denied in part.
Before deciding the merits of Ground Four, the Magistrate Judge made the folloy
findings and recommendations. Magistrate Judge Vechiarelli determined that, to the exten
Roberts’s Petition alleges constitutional errors that occurred during the adjudication of

application for post-conviction relief, these errors are not cognizable in a federal habeas pe

fute «
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(R&R at 18, ECF No. 33.) Despite Respondent’s agusithat the court did not have jurisdiction
to review Ground Four because the claim is not cognizable in federal habeas proceelings
Magistrate Judge Vecchiarelli found that Ground Four is cognizable in this proceé&dliagl9.)
She also determined that Roberts had exhausted his state remedies; therefore, she recommended!
the court deny as moot Roberts’s Motion to Stay until he exhausted his statheend. at
20-21.) Further, she concluded that, while evidentiary hearings are authorized in linjited
circumstances when the facts relevant to the chane not adequately developed in the state coyrt
proceedings, Roberts’s Petition does not warramvatentiary hearing, as Ground Four involves
legal issues that the court can resolve without additional fadtsit(20.) Roberts also moved to

expand the record.d.) Magistrate Judge Vecchiarelli found tHag¢cause the evidence that Robert

[72)

seeks to introduce relates to the Grounds in Roberts’s Petition that the court does not haye th
jurisdiction to hear, Roberts’s Motion to Expand the Record should be denied asldipot. (

Lastly, the Magistrate Judge concluded thatcourt should dismiss Ground Four of Petitiof
Il. Roberts argued that his guilty plea was not kingwintelligent and voluntary because the court
did not inform him of the factual basis for thkarges in violation of Ohio Rules of Criminal
Procedure, Rule 11 (“Ohio Criminal Rule 11"). In response, the Magistrate Judge notes that

[tlhe indictments in the record egfy the nature of the charges
against Roberts and the sections of the Ohio Rev. Code at which a
description of each offense miag found. (citation omitted). Roberts
does not argue that he failed to reessopies of his indictments, and
Roberts was represented by coungéhen the court asked Roberts

if he understood the nature of thexolpes against him, he said that he
did. (citation omitted). These facts, by themselves, are sufficient to
establish that Roberts understood the nature of the charges against
him, even if this court were not required to accord a presumption of
correctness to the trial and state appellate courts’ findings that
Roberts understood the nature of the charges against him.




(R&R at 28, ECF No. 33.) She determined fRaberts improperly relied on case law interpreting

Federal Rules of Criminal Procedure, Rule Iid to the extent Roberts relied on Ohio Criminal

Rule 11, he could not maintain such a claim in a federal habeas peltdicat. Z8—29.) She also

determined that to obtain habeas relief, Robattst show that his guilty plea was not entered intp
knowingly and intelligently such that it violated dpcess. She concluded that Roberts offergd

no evidence to support his claim; thus, he “faitedvercome by clear and convincing evidence thie

state courts’ finding that he understood the nature of the charges againstd)@dgsequently,
she recommended that Ground Four be denied as being withoutlohgrit.(

Roberts submitted an Objection to the Magtstthudge’s R&R, in which he contends tha

her conclusions were erroneous with regardisdPetition and his Motion to Expand the Record.

[ll. DISCUSSION

Roberts objects to the Magistrate Judge’s determination that Grounds One through Three

constitute a second or successive habeas pefaberts argues that Petition Il should be treatgd
as a supplement to Petition | besauhis filing of Petition | was due to the state court’s errof.

Essentially he argues that if the state courndidenter his sentence without informing him of hig

appellate rights, then he would have filed a timely appeal and would not have had to seek habec

relief in this court to permit him to file a delayed appeal. If he did not have to seek habeas relief to

permit his appeal, then he would not have brodlghtclaims that are now being construed as

second or successive habeas petition beforedhis i an earlier petition. He also argues that th

state court’s denial of appellate review of higirtls caused him to bring his claims to this court

a
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prematurely. He further argues that the procedural defaults on his claims should be excused fo

cause, prejudice, to prevent a miscarriage of justice, and to achieve the ends of justice and th:




claims that were dismissed due to proceddedhults do not constitute a second or successi
habeas petition when brought before the court again. Roberts’s arguments are not well-takg

First, his claims in Petition | were notdught prematurely. He had exhausted his sta
remedies, in regard to Grounds One through Three of Petition Il when he brought Petition |
court adjudicated those claims in Petition | on thetserhis court determined that he had waive
his ability to argue the claims when he entered his guilty plea. Accordingly, Magistrate Jy
Vecchiarelli correctly determined that Grounds One through Three of Petition Il are secor

successive within the meaning of § 2244, and thiste®without jurisdiction to review the claims.

Because the court does novbgurisdiction over Grounds One through Three of Petition

I, the court will not consider Roberts’s Objectidhat go to the merits of his claims in Grounds
One through Three. Also, since the court is withotsdiction to hear these Grounds, and, as th

Magistrate Judge determined, the evidence tbhbeRs wishes to add to the record goes to Groun

One through Three of Petition I, Roberts’s MotiorEtxpand the Record is denied as moot. The

court must not expand the record to add ewidern claims that it does not have jurisdiction t(
review.

The remaining Objections relate to GrourmdiF: Roberts objects to the Magistrate Judge
conclusion that he entered into his plea volulytaknowingly, and intelligently. As a preliminary
matter, the court has construed Roberts’s pleading to allege that the trial court accepted Petit
guilty plea, although it was nentered knowingly, intelligently, and voluntarily as required b
federal law, not Ohio Criminal Rule 1%ee, e.g., Brady v. United Sates, 397 U.S. 742, 747-48
(1970); Parkev. Raley, 506 U.S. 20, 28-29 (1992) (holding tha requirement that a guilty plea

must be knowing, intelligent, and voluntary isybed dispute). He argues that neither his trig
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counsel nor the trial court informed him of the matand the elements of the offenses with whic
he was charged. He further argues that he negeived the Indictment; consequently, he concludg

that he did not enter his plea of guilty volanly, knowingly, and intelligently. While Roberts

currently argues that he was not informed @f tiature of the charges brought against him, thjs

assertion flies in the face of the record of the plea colloquy.

Magistrate Judge Vecchiarelli relies on the dlppe court’s finding that Roberts affirmed
on the record that he understood the nature of the charges brought against him in reachi
conclusion that Roberts voluntarily, knowingly, and intelligently entered his guilty plea. Althol
Magistrate Judge Vecchiarelli intimates that Roberts had received a copy of the Indictment
court makes no finding on that issue. Regardlbgsplea colloquy’s transcript fully supports the
state court’s conclusion that Roberts plead guilty knowingly, intelligently, and voluntarily.

At the plea colloquy, the prosecuting attorneformed the court of the charges being

brought against Roberts. (Tr. at 3-5, ECF No314t 553-55.) The court later asked Roberts if e

understood everything that has been stated tihs fahich he responded, “I do, Your Honor.” (Tr.
at 6, ECF No. 11-3, at 556.) Then, the court enateerRoberts’s constitutional rights as a criming
defendant and asked Roberts if he understooddtits, to which Roberts responded, “I do.” (Tr.

at 8-9, ECF No. 11-3, at 558-59.) Next, the cowtest each offense that Roberts was bein

charged with, by its name, i.e. drug traffickidgg possession, and possessing criminal tools. (T

at 9-13, ECF No. 11-3, at 559-63). The court further gave the felony classification for
offense and the maximum penalftyr each offense, including fines and whether there was
mandatory sentence perioth.j Following that, the court asédRoberts: “Do you understand the

nature of your charges, the possible penalties, meaning maximum and mandatory requiremer

-10-

ES

Ng he

gh

, this

g

pach

ts, ar




Post-Release control as | have stated them to you?.” (Tr. at 12-13, ECF No. 11-3, at 562—63.

Roberts responded, “I do, Your Honor.” (Tr.1&8, ECF No. 11-3, at 563.) The trial court then
determined that Roberts’s pleas willlhade knowingly, intelligently, and voluntarilyd() Finally,
the court stated each charge in the Indictmeobiding naming the charging statute, and Rober{s

plead guilty to each. (Tr. 13-16, ECF No. 11-3, at 561-63.)

The state court’s determination that Roberts made his plea knowingly, intelligently, and

voluntarily is a factual findingParke, 506 U.S. at 35—-36. The court must presume that the state
court’s factual findings are correct, and the pregtion is only rebuttable by clear and convincing
evidence. 28 U.S.C. § 2254(e)(1). Since theestatirt determined that Roberts’s plea was made

knowingly, intelligently, and voluntarily, and the tsamipt of the state proceeding supports thi

U7

determination, this court presumes tha state court’s determination was corr&ee 28 U.S.C.
§ 2254(e)(1)Garciav. Johnson, 991 F.2d 324, 326-27 (1993). Respondiastnot presented clear

and convincing evidence to rebut the presuampthat his plea was made knowingly, voluntarily

and intelligently. Consequently, the court finds that the state’s determination that Roberts’s plejp was

made knowingly, voluntarily, and intelligently wast “contrary to or involved an unreasonablg
application of, clearly established Federal lawdetermined by the Simne Court of the United
States.”See 28 U.S.C. § 2254(d)(1). Fimer, the state court’s decision was not “based on an
unreasonable determination of the facts in lighthe evidence presented in the State couft
proceedings.’See id. at 8§ 2254(d)(2). Consequently, all of Petitioner's Objections are without
merit. The court denies Petitioner relief undeo@rd Four and dismisses the Petition, as it relatgs

to Ground Four and denies Petitioner’'s Motion to Expand the Record.

Also, as of the date of this Order, Petitioner did not file any Objections to the Magistfate
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Judge’s recommendation regarding his Motion &aySdand Respondent did not file any Objection
to the Magistrate Judge’s recommendatiegarding his Motion to TransfeBy failing to do so,
eact party has waivec the right to appee the Magistratc Judge’: recommendatic regardin(these
Motions United States v. Walters, 63€ F.2c 947 (6th Cir. 1981) Thomas v. Arn, 474 U.S 140
(1985).

V. CONCLUSION

The court finds, after a thorougbnovo review of the Report and Recommendation and 4|

relevant documents in the record, the followinge €burt adopts the Magistrate Judge’s Report ar
Recommendation in full. (ECF No. 33.) The calehies as moot Roberts’s Motion to Stay (ECH
No. 12) and Roberts’s Motion to Expand the Red&@F No. 22). The court grants in part ang
denies in part Respondent’s Motion to Transfetitioner's Second or Successive Habeas Petitig
to the Sixth Circuit Court of Appeals (EQ¥o. 10). Grounds One through Three of Roberts’
Petition for Writ of Habeas Corpus (ECF No. #ill be transferred to the Sixth Circuit for
consideration. Ground Four of Roberts’s Petition \Mra of Habeas Corpus (ECF No. 4) is hereby

denied, and final judgment is entered in favor of Respondent. Furthermore, the court cer
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pursuant to 28 U.S.C. § 1915(a)(3), that an apipea this decision cannot be taken in good faith

and that there is no basis upon which to issue a certificate of appealability. 28 U.S.C. § 22

Fed. R. App. P. 22(b).

IT 1S SO ORDERED.

March 29, 2012

[sISOLOMON OLIVER, JR.
CHIEF JUDGE
UNITED STATES DISTRICT COURT
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