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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

DEBORAH SALSGIVER, ) CASE NO. 1:11-CV-351
)
Raintiff, )
) MAGISTRATE JUDGE MCHARGH
V. )
)
COMMISSIONER OF SOCIAL )
SECURITY ADMINISTRATION, ) MEMORANDUM OPINION & ORDER

Defendant. ))

This case is before the undersigned pursuatitet@onsent of the parties. (Doc. 15). The
issue before the undersigned is whether the éiaaision of the Commissioner of Social Security
(the “Commissioner”) denying Plaintiff DeboraBalsgiver’'s applications for a Period of

Disability and Disability Insurance benefiisder Title Il of the Social Security Ast2 U.S.C.

88 416(i)and423 and Supplemental Security Incomenéfits under Title XVlof the Social

Security Act,42 U.S.C. 8 138kt seq, is supported by substantialidence and therefore,

conclusive.
For the reasons set forth below, the CAMKCATES the decision of the Commissioner
and REMANDS the case back to tBecial Security Administration.

I. INTRODUCTION & PROCEDURAL HISTORY

Plaintiff Deborah Salsgiver (“Plaintiff” otSalsgiver”) originally applied for Disability
Insurance benefits and Supplemal Security Income benefits on June 21, 2001, alleging that
she had become disabled on March 28, 2001. 108). Salsgiver’'s applications were denied
initially and upon reconsiderationld() An administrative law judgkater reviewed Plaintiff's
application anew, but on September 24, 2004, doied her applications. (Tr. 106-14).

Plaintiff did not appal this decision.

Dockets.Justia.com


http://dockets.justia.com/docket/ohio/ohndce/1:2011cv00351/173033/
http://docs.justia.com/cases/federal/district-courts/ohio/ohndce/1:2011cv00351/173033/19/
http://dockets.justia.com/

On November 8, 2006, Plaifitiprotectively re-applied for a Period of Disability and
Disability Insurance benefits and Supplemen&d8ity Income benefits again alleging that she
became disabled on March 28, 2001 due to suffdromg fibromyalgia, panic attacks, anxiety
disorder, obsessive compulsivdisorder (“OCD”), post traumatistress disorder, sciatica,
degenerative disc disease, a Ied disc, manic depraisn and a separatedtishoulder. (Tr.
120-23, 185-95, 209). These applications were @dsoed initially and omeconsideration. (Tr.
120-23). Thereafter, Plaintiff requested a hearingotatest the denial dfer applications. (Tr.
158). The Social Security Administration grantdintiff's request and scheduled a hearing.
(Tr. 164-76).

On August 27, 2009, an Administrative Law Judtee “ALJ") conwened a hearing to
evaluate Plaintiff's current applications. (T0-68). Plaintiff appeared at the hearing with
counsel and testified before the ALJd.]. Medical expert, Dr. Robert Newman (the “ME”),
and vocational expert, Mr. Ted Macy (the “VE&Iso appeared and testified at the proceeding.
(Id.). During the hearing, Plaintiff amended losability onset date from March 28, 2001 to
September 24, 2004. (Tr. 32).

On September 29, 2009, the ALJ issued her decision and determined that Salsgiver was
not disabled. (Tr. 16-29). Following this d&on, Plaintiff sought reviewf the ALJ’s decision
from the Appeals Council. (Tr. 9). Howevéhe council denied Plaintiff's request, thereby
making the ALJ’s decision the final decision o&t@ommissioner. (Trl-4). Salsgiver now
seeks judicial review of th€Eommissioner’s final decision demg her most recent request for
benefits pursuant to 42 U.S.€405(g) and 1383(c).

Salsgiver, born on September 30, 1968, wasegbsyold as of her amended onset date of

September 24, 2004. (Tr. 120). Therefore, at Elent times, Salsgiver has been considered a
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“younger” person for Social Security purposesSee20 C.F.R. §8§ 404.1563(c%16.963(c)

Plaintiff completed the twelfth gradand her past relevant work history consists of working as a
waitress. (Tr. 218, 62).

. MEDICAL EVIDENCE?

Dr. David Keith treated Plaintiff betwe&05 and 2006. (Tr. 360-66). He noted that
Plaintiff suffered from abdominal pain, fiboromga, neuropathy, lower back pain and radicular
bilateral leg pain. 1¢.). In February 2006, Dr. Keith @ered Plaintiff to undergo magnetic
resonance imaging (“MRI”) of her lower back. (Tr. 365). The MRI revealed degenerative disc
disease and a “small central dpotrusion, consistent with slidamentous heiation” at L5
and S1. 1d.).

In December 2005, Plaintiff presented to Dr. David Moskovitz, M.D. for a psychiatric
evaluation at the Portage Path Behavioral Headtiter. (Tr. 357-58). Dr. Moskovitz diagnosed
Salsgiver with panic disorderith agoraphobia, OCD, depressidisorder, fioromyalgia and
headaches.ld.). During the examination, the doctor edtthat Plaintiffs mood was somewhat
anxious, but that her attention, centration, intellect and judgmerdgesmed fair or average. (Tr.

358). However, Dr. Moskovitz noted that Pldinvas visibly shaking throughout the interview.

(1d.).

! The Court notes that the Alifdicated that Plaintiff late progressed into the “closely
approaching advanced age” category. (Tr. 2¥his group refers to individuals between the
ages of 50 and 5420 C.F.R 88 404.1563(416.963(d) As of the date of this opinion, Plaintiff

is 43 years old. Thu®laintiff has not yet pragssed in age to constitute as a member of the
“closely approaching advanced age” group.

% The evidence cited hereinrist intended to reflect the entirety of the medical evidence
presented to the Court or to the ALJ. Theu@'s summary of the medical evidence mostly
focuses on the evidence which the Coaurfd central to issuing its ruling.
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Salsgiver began receiving treatment frem Khaleel Deeb on August 3, 2006. (Tr.
332). Plaintiff complained of problems withnxiety, depression, gkiness and difficulty
sleeping. Dr. Deeb opined th&laintiff suffered from dgression, anxiety and chronic
obstructive pulmonary disease (“COPD”)d.J. Dr. Deeb continued ttveat Plaintiff regularly
throughout 2006. In March 2007, he referred hgyaim management because she continued to
experience pain radiating from her neck to back. (Tr. 329). Howeve his treatment note
commented that Plaintiff’'s anxiety thdbecome fairly well-controlled. Id.). When Plaintiff
presented back to Dr. Deeb on April 2, 2007, he nitetiher legs and feet had a purplish color.
(Tr. 328). Salsgiver told the doctor that she could not walk one blobkuwtiexperiencing pain.

On June 14, 2006, Plaintiff presented tonPa Community General Hospital after she
fell from tripping over one of hedaughter’'s toys. (Tr. 321).She was diagnosed with a chest
wall contusion, right cervical sprain and exdagion of her chronic low back painld(. She
went back to the hospital in October 2006 complaining of paihemnshoulder. (Tr. 310).
Examination revealed a full range of motion, tith some discomfort, and doctors prescribed
her pain medication. (Tr. 311).

On April 3, 2007, Salsgiver was seen by Dr. tiatiUgarte for complaints of depression,
anxiety, panic attacks and OCD. (Tr. 340-51). Wgarte noted that Plaintiff had a past medical
history of OCD, myalgias andnxiety disorder, and diagnosdetr with major depression,
anxiety disorder, panic disorder, eatitigorder and OCD. (Tr. 343, 346).

Plaintiff also received treatmefrom Dr. Emmanuelle Duterte, psychiatrist. She first
presented to Dr. Duterte on May 16, 2007. (Tr. 443n that date, Plaintiff reported feeling
well and indicated that her aexy was “overall better.” 1d.). The doctor also noted that

Salsgiver felt that her medidans were working well. I¢.). After reviewingPlaintiff's medical
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history, Dr. Duterte diagnosefalsgiver with major depressiwdisorder, generalized anxiety

disorder, OCD and an eating disorder. (Tr. 448nlsgiver presented back to Dr. Duterte on
July 3, 2007. (Tr. 446). She reported feelngre anxious, difficulty sleeping and having a
poor appetite. I¢l.). Plaintiff also admitted to sometim&gking more medication than what she
was prescribed.|d.).

On May 22, 2007, Plaintiff presented to RRami Hachwi, a neurologist, to whom she
was referred by Dr. Deeb. 1T401-02). Dr. Hachwi pesfmed electromyography (“EMG”)
testing on Plaintiff to evaluate her complaintscbfonic pain in her back and legs. (Tr. 401,
398-99). Dr. Hachwi concluded that Plaintiffsst results showed abnormal EMG findings in
her bilateral lower extremities. (Tr. 399). Huwlicated that the evidence revealed “chronic
axonal peripheral polyneuropattyth no active denervation.’ld.).

On May 31, 2007, state agency physician, Distén Haskins, a psychologist, completed
a “Mental Residual Functional Capacity Assment” form and a “Psychiatric Review
Technigue” form evaluating Salsgiver's mentthtus based upon the doctor's review of
Salsgiver’'s medical record. (Tr. 369-87Pursuant to Acquiescence Ruling 98-4, Dr. Haskins
adopted the restrictions announced by the gklal, limiting Plaintiff to “non-public, low-stress
tasks.” (Tr. 385, 113). On August 23, 2007, Dr.rdé¢a Stailey-Steiger, Ph.D., affirmed Dr.
Haskins’ findings as written. (Tr. 487).

State agency physician, Dr. Esberdado Yilkeva, assessed Plaintiff’'s physical residual
functional capacity (“RFC”) on June 15, 2007Tr. 389-95). He concluded that Salsgiver
retained the ability to lift and/or carry J®unds frequently and 20 pounds occasionally, and to

push or pull an unlimited amount of weight. (389). The doctor also noted that Plaintiff could



sit, stand or walk for roughlsix hours each work day.ld(). Dr. Villanueva noted that his
findings were an adoption of the RFC announced by the prior AdJ. (

On July 31, 2007, Dr. Duterte completad“Medical Source Statement” evaluating
Salsgiver's mental capacity. (185-86). Dr. Duterte tad Plaintiff as “good’or “fair” in her
mental capacity to: follow work rules; use judgment; maintain attention and concentration for
extended periods of two hour segments; respquuiopriately to changes a routine setting;
maintain regular attendance and be punctualinvitistomary tolerances; deal with the public;
relate to co-workers; interact with supeors, function independdly without special
supervision; understand, remember and carry out complex and simple job instructions;
understand, remember and carry out detailed,nbtitcomplex job instructions; maintain her
appearance; socialize; behave in an emotipnstihble manner; relate predictably in social
situations; manage funds/schedyland leave home on her ownld.. The form described
“good” as the “[a]bility to functon in th[e] area is limited, bwgatisfactory”; whereas a “fair”
rating indicated that the “[a]bility to functiom th[e] area [wa]s seriously limited, but not
precluded[, although the individudfh]ay need special consideratiand attention.” (Tr. 485).

However, the doctor opined that Salsgivead “poor or no” aitity to: work in
coordination with or proximity to others witholieing unduly distracted alistracting; deal with
work stresses; and to complete a normal woykalad work week without interruptions from
psychologically based symptoms and performaatonsistent pace without an unreasonable
number and length of rest periods. (Tr. 485-86). The form indicated that one with “poor or no”
ability in a given area signified that the mdiual had “[n]Jo useful abty to function in a

competitive setting[, but] [m]ay be able torfoem in a sheltered setting.” (Tr. 485).



Dr. Deeb also evaluated Plaintiff's physiacapacity for work on July 31, 2007. (Tr.
462-63). Dr. Deeb opined that Riaff was unable to perform anifting or carrying. (Tr. 462).
He also noted that she was riegéd from standing or walkinfpr uninterrupted periods longer
than 15 minutes, or from sitting longer than 30 minutes at a timae). (Or. Deeb commented
that these restrictions weneecessary due to Ptaiff's problems with severe neuropathy,
fiboromyalgia and OCD. Id.). Furthermore, he concluded tt&dlsgiver should rarely or never:
climb, balance, stoop, crouch, kneetawl, reach, handle, feel, iy pull, or perform fine or
gross manipulation. (Tr. 463).

On September 7, 2007, stagency physician, Dr. John &t, reviewed Salsgiver’s
medical record, including Dr. Deeb’s findingsidaassessed Salsgiver’'s physical functionality.
(Tr. 488). Dr. Starr concludetthat Dr. Deeb’s opinions wenmensupported by his own or any
other doctor’s findings. Id.). Instead, Dr. Starr adoptedetRFC assessment of Dr. Villanueva
finding that Plaintiff had the capacity to perfotight work as defined in the Social Security
regulations. 1¢.).

On June 15, 2008, Plaintiff fell into a firét pnd suffered third degree burns to her left
arm, back, abdomen and left thigh. (Tr. &9- On June 18, 2008, she underwent surgery to
help her skin heal. Id.). Plaintiff remained in the hosal until July 1,2008. (Tr. 628).
Salsgiver began occupational therapy in September 2008 to improve her range of motion and
functional strength. (Tr. 586-88).

Plaintiff was also hospitalized in SeptemB6608, for what was presumed to be a suicide
attempt. (Tr. 490-92). Plaintiff was admittedtte hospital after taking 20 Zoloft pills, but
denied that her actions amounteda suicide attempt. (Tr. 490Bhe received treatment at the

hospital for approximately seven daydd.Y. Upon discharge, the spital noted that Plaintiff
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was in stable condition, but diagnosed her wbittolar disorder, alcohol dependence and OCD.
(Tr. 491).

[ll. PLAINTIFF’'s TESTIMONY

Plaintiff testified that she has one daughter who she cared for until age 11. (Tr. 36).
During that time, Salsgiver was able to hbagr daughter prepare for school, cook meals, and
assist with homework in the evenings. (Tr..373alsgiver testified that she was able to do
laundry at times, but received agance from her fiancé with liftingaskets of clothes. (Tr. 39).
Plaintiff stated that she had jus¢égun attending alcohol treatmexiter some difficulty getting
into the program and finding a counselor. (Tr.4%)- She stated thateslstarted attending the
Cleveland Institute of Medicdllessage in December 2008, but was forced to stop classes after
being jailed for violating a restrang order her ex-husband had iragé. (Tr. 42-43). But, she
expressed interest in re-enrodiin classes. (Tr. 43).

Salsgiver indicated that she could occasiongdélyout and shop for groceries, as long as
she was not shopping for a full month’s worth of gmoes. (Tr. 44-45). Shalso stated that she
could wash dishes, prepare meals in the amiave and crock pot, care for her own personal
hygiene needs, and drive to doctajgpointments. (Tr. 45). Maver, due to her fibromyalgia,
she noted that she experienced good days andadyadwhen she could not get out of bed. (Tr.
46). She estimated that she experiencedoxppately 10 bad days a month between 2006 and
2009. (Tr. 47-48). Salsgiver indicated that fieromyalgia was the most disabling problem
from which she suffered. (Tr. 48). Plaintiff alsoted that she suffered from chronic pain in her
neck which hurt on a consistentsima (Tr. 48-49). Additiona}l she testified that she had to

wear compressive garments on her left leg and amght time due to her bas. (Tr. 50-51).



IV. MEDICAL EXPERT TESTIMONY

Dr. Robert Newman testified at the procegdas the medical exper{(Tr. 49-61). He
initially noted Plaintiff's histoy of problems with the burns siseffered to her body. (Tr. 50).
He also noted that Plaintiff suffered from degsion, although he refused to comment further,
acknowledging that he was not a psychiatrist. $8). With regard to Plaintiff's fiboromyalgia,
the ME explained that there ame signs or symptoms generallyedsto diagnose this condition.
(Id.). The ME added that the trigger points tedtetheasure the severity of the condition can
sometimes yield unreliable resuliscause pain is subjectiveld.]. Therefore, he asserted that
he “d[id not] know how to evaluaits intensity or severity.” I4.). However, the ME confirmed
that Plaintiff's fiboromyalgia was a severe inmpaent, although he did not find her chronic pain
to meet listing level. 1d.). Finally, he noted that Plaintifflso suffered from substance abuse,
but he did not believe that thitependency had any impact omiRtiff's ailments. (Tr. 53, 55-
57).

Originally, the ME testified that Plaintiffetained the ability to perform light work
consisting of lifting 20 pounds occasionally and 10 pouretpuently, except he did not feel that
Plaintiff could perform a job requiring her to be her feet for an uninterrupted period of six
hours. (Tr. 57-58). However, upon questionbngPlaintiff's attorney, the ME acknowledged
that there was evidence in the netehowing that Plaintiff requirefdirther restrictios. (Tr. 59).
The ME confirmed that the EMG performed by. Biachwi showed abnormal results suggestive
of bilateral radiculopathy in Plaintiff's lower extremities which would further restrict Plaintiff's
ability to sit and stand. (TB9-60). Therefore, the ME opined that Plaintiff could only sit or

stand for four hours each workday. (Tr. 60-61).



V. VOCATIONAL EXPERT TESTIMONY

Vocational exert, Ted Macy, testified at theaheg before the ALJ(Tr. 62-68). The VE
testified that Plaintiff's prior pagon as a waitress was consideiesla “light semiskilled job.”

(Tr. 63). It was the only pason held by Salsgiver which caitsited as substantial gainful
activity by Social Security standis. (Tr. 62). The ALJ posedseries of hypothetical questions
to the VE.

The first question posed asked the VE donsider a hypotheticahdividual with
Salsgiver’s profile and education, having the &bio lift up to 20 pounds occasionally and 10
pounds frequently, and to standvaallk for roughly six hours eackorkday with normal breaks.

(Tr. 63-64). The ALJ further limited this person to nonpublic, low-stress tasks. (Tr. 64). The
VE answered that such a personudonot be able to work asveaitress, but would be able to
work as a bench assembler, wire worgefinal assembler. (Tr. 64).

Next, the ALJ asked the VE to considee tame hypothetical inddwal, but to include
the additional restriction that the person be “limited to superficial interaction with the general
public, coworkers, and supervisors”. (Tr. 64-69he VE responded that the individual would
be able to perform the sarnjubs previously identified. Id.).

The ALJ posed a third question to the Vgain referencing the hypothetical person
described in his first question. (Tr. 65). Howewbe ALJ limited this peson to no more than
four hours of standing, sitting @ralking in an eight-hour day.Id\). The VE confirmed that this
individual would be able to prm the jobs he previously adtified, although there would be a
reduction in the number of jobs available dudhe limitation on the person’s ability to stand

and walk. (Tr. 65-66). The VEsa verified that these positiomsuld remain available even if
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the person were limited to only superficial contah the public, coworkers and supervisors.
(Tr. 66).

Lastly, the VE opined that ¢ine would not be any jobs alable to a person who would
be off task 20 percent of the workday, or whowd miss five to six days of work each month.
(Tr. 67-68).

VI. ALJ’'s RULING

The ALJ made the following relevant findingéfact and conclusions of law. The ALJ
initially noted that the ruling ibrummond v. Commissioner of Social Secuni®6 F.3d 837
(6th Cir. 1997), governed her decision with resged®laintiff's disabled status from her onset
date through July 1, 2007. (Tr. 17). The ALplaxned that the prioALJ’s decision controlled
her disposition of Salsgiver’s applications ugilutmat time because Plaintiff had failed to show
a change in her condition from the datele# prior ALJ’s decision through July 2, 2007d.).

At the first step of the five-step sequential analysie ALJ ruled that Plaintiff had not engaged

* The Social Security Administration regulatimegjuire an ALJ to follow a five-step sequential
analysis in making a determination as to “disabili§ee20 C.F.R. 8 § 404.15p4),
416.920(a) The Sixth Circuit has summarizéte five steps as follows:

(1) If a claimant is doing substantial gainful activity — i.e., working for profit — she is
not disabled.

(2) If a claimant is not doing substahtginful activity, heimpairment must be
severe before she can be found to be disabled.

(3) If a claimant is not doing substettgainful activity and is suffering from a
severe impairment that hastad or is expected tosafor a continuous period of
at least twelve months, and her impairmeeets or equals a listed impairment,
claimant is presumed disa&ol without further inquiry.

(4) If a claimant’s impairment does revent her from doing her past relevant
work, she is not disabled.
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in substantial gainful activitgince her amended onset date of September 24, 2004. (Tr. 19). At
step two, the ALJ found that Plaintiff sufferé@m the following severe impairments through
July 1, 2007: fibromyalgia, degerative disc disease, majdepressive disorder, recurrent,
moderate, without psychosis, anxiety disordéth panic attacks, whout agoraphobia, OCD,
eating disorder, and substance addiction disordekr). (However, after that date, the ALJ also
found Plaintiff's axonal peripheral polyneyrathy to be a severe impairmentd.). Next, at
step three, the ALJ determinétat none of Plaintiff's impairmms, individually or combined,
met or equaled one of the lidteampairments set forth in 20 C.F.R. Part 404, Subpart P,
Appendix 1. (Tr. 20-21).

Before moving to the fourth stage of theability evaluation process, the ALJ assessed
Plaintiff's RFC to work. The ALJ founthat Salsgiver retained the RFC to:

[L]ift, carry, push and/or pull 20 pounds occasionally and 10 pounds frequently.

In an eight-hour day, she can sit, stand, and walk, each, for six hours. She is

limited to non-public, low-stress taskBeginning July 2, @07, Ms. Salsgiver can

perform light work with restrictions. She able to lift, cary, push and/or pull 20

pounds occasionally and 10 pounds frequenttyan eight-hour workday, she can

sit, stand, and walk, each, for four houShe is limited to non-public low-stress

jobs with no more than superficial indetion with superviars, co-workers, and

the public.
(Tr. 21). Accordingly, at step four, the ALJ ctumbed that Plaintiff coul not perform her past
relevant work as a waitress because the jobinedja greater RFC than that which Salsgiver

retained. (Tr. 27). Notwithstanding this fingjmt the final step in the analysis, the ALJ held

that Plaintiff still retained to the capacity to perform other work existing in significant numbers

(5) Even if a claimant’s impairment dogevent her from doinger past relevant
work, if other work exists in the national economy that accommodates her
residual functional capacitynd vocational factors (ageducation, skills, etc.),
she is not disabled.

Abbott v. Sullivan905 F.2d 918, 923 (6th Cir. 1990)
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in the national economy, such adench assembler, wire worken, final assembler. (Tr. 27-
28). Therefore, the ALJ concluded that Salsgiver was not disabled.

VII. DISABILITY STANDARD

A claimant is entitled to receive Disétyi Insurance and/oiSupplemental Security
Income benefits only when she establishes disghilithin the meaning of the Social Security

Act. See42 U.S.C. 8 § 4231381 A claimant is consideredsiibled when she cannot perform

“substantial gainful employment by reason of angdically determinable physical or mental

impairment that can be expectedésult in death or that has lastdcan be expected to last for

a continuous period of not lesathtwelve (12) months.'See20 C.F.R. 8§ § 404.150816.905

VIIl. STANDARD OF REVIEW

Judicial review of the Commissioner’s batetlecision is limited to a determination of
whether, based on the record as a wholeCtrmamissioner’s decision is supported by substantial
evidence, and whether, in making that decisithe Commissioner employed the proper legal

standards.SeeCunningham v. Apfell2 F. App’x 361, 362 (6th Cir. 2001%arner v. Heckler

745 F.2d 383, 387 (6th Cir. 1984Richardson v. Perales402 U.S. 389, 401 (1971)

“Substantial evidence” has been defined as ntlbam a scintilla of adence but less than a

preponderance of the evidenc8eeKirk v. Sec’y of Health & Human Sery667 F.2d 524, 535

(6th Cir. 1981) Thus, if the record evidence is of sugature that a reasonable mind might
accept it as adequate support for the Commissierferal benefits determination, then that
determination must be affirmedd. The Commissioner’s determiti@n must stand if supported
by substantial evidence, regardless of whether @uart would resolve the issues of fact in
dispute differently or substantial eeitce also supports the opposite conclusi8eeMullen v.

Bowen 800 F.2d 535, 545 (6th Cir. 198&insella v. Schweike708 F.2d 1058, 1059 (6th Cir.
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1983) This Court may not try the case de novo, kesa@onflicts in theevidence, or decide
guestions of credibilitySeeGarner, 745 F.2d at 387However, it may examine all the evidence
in the record in making its decision, regasdleof whether such evidence was cited in the

Commissioner’s final decisionSeeWalker v. Sec'y of Health & Human Serw84 F.2d 241,

245 (6th Cir. 1989)
IX. ANALYSIS

Salsgiver’s objections to the ALJ’s opinionncbe grouped into two categories. First,
Plaintiff objects to the ALJ’s treatment of the nediopinion evidence, particularly with respect
to the opinions of Plaintiff's physicians, DKhaleel Deeb and Dr. Emmanuelle Duterte.
Second, Salsgiver challenges the Al application ofthe ruling inDrummondwith respect to
her disabled status for the time peraddseptember 24, 2004, through, July 1, 2007.

A. Medical Opinion Evidence
It is well-established that an ALJ mugive special attentiorio the findings of a

claimant’s treating sourcesVilson v. Comm’r of Soc. Se878 F.3d 541, 544 (6th Cir. 2004)

This doctrine, referred to as the “treating s®urule” recognizes thaihysicians who have a
long-standing relationship with an individual drest-equipped to provide a complete picture of

the person’s healthnd treatment historyld; 20 C.F.R. § 416.927(c)(2) Opinions from such

physicians are entitled to controlling weightthile opinion is (1) “weédsupported by medically
acceptable clinical and laboratoryagnostic techniques” and (2) “not inconsistent with the other

substantial evidence in the case recoMilson 378 F.3d at 544

* Effective March 26, 2012, Sections 404.1527 and 416.9#7edCode of Federal Register were
amended. Paragraph (d) of each sectias redesignated as paragraph @e77 F.R. 10651-
01, 2011 WL 7404303
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When a treating source’s opinion is not giventrolling weight, the ALJ must consider
several factors to determine wivegight the opinion should be afforded. These factors include:
the length of the treatment ranship, the nature and extent of the treatment, how well the
physician’s opinions are suppaiteby other medical evidence, the extent to which the
physician’s opinions are consistevith the record as a whole, ether the physician is an expert
in the particular field of practice for which hie¢sis treating the claimé and any other factor

which may support or contradict the opinid2D C.F.R 88 416.927(c)(2)-(6404.1527(c)(2)-(6)

Moreover, the regulations require the ALJ topde “good reasons” for the weight ultimately
assigned to the treafi source’s opinionsld.
1. Dr. Deeb

In the instant case, the ALJ indicated that assigned less weigtd the opinions of
Plaintiff's treating physician, Dr. Khaleel Deebecause they were not “supported by [Dr.
Deeb’s] own treatment records ajwekre] inconsistent with the @ence as a whole.” (Tr. 23).
In explaining this statement, the ALJ noted theord showed that Plaintiff retained full motor
strength and reflexes, and that her sensationintast. The ALJ contrasted these findings with
Dr. Deeb’s opinion, which the ALJ characterizedlaseling Plaintiff “essentially bedridden”.
(Id.). The ALJ also held that Dr. Deeb’s opinion was inconsistent with Salsgiver’s ability to
perform various activities of dailwing, and the ME’s testimony.

Plaintiff argues that the AlLdiscounted Dr. Deeb’s opinion on improper bases. Because
Plaintiff suffers from fibromyalgia, she maintaitisat the ALJ’s stated reasons for discrediting
Dr. Deeb’s opinion are not in aactbwith Sixth Circuit case lawegarding how fibromyalgia is

evaluated.
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In Rogers v. Commissioner of Social Secud§6 F.3d 234, 243-44 (6th Cir. 200)e

Sixth Circuit acknowledged that fiboromyalgi@auwld constitute as a disabling condition. The
Court described the disease as “elusive” &ngisterious” because unlike medical conditions
which can be verified through @otive testing,fibromyalgia patientspresent no objectively
alarming signs.”1d. (citing Preston v. Sec’y dflealth & Human Servs854 F.2d 815820 (6th

Cir. 1988) andSwain v. Comm’r of Soc. Se297 F. Supp. 2d 983090 (N.D. Ohio 2003)).

Instead, “fibromyalgia patients ‘manifest nornmaliscle strength and neurological reactions and

have a full range of motion.’Rogers 486 F.3d at 244citing Preston 854 F.2d at 820 The

ALJ in Rogersrejected the opinions oféiclaimant’s treating physiciaegarding theseverity of
her fibromyalgia. Id. at 245 Instead of crediting the opinions of this doctor, the ALJ relied on
the opinions of two state agency reviewing phgsis, neither of which had physically examined
Plaintiff. Id. The state agency doctors questionadttbating physician’s atements regarding
the severity of the claimant’s fiboromyalgia spaxfly because of the ¢& of objective medical
evidence in the record corroborating the physician’s findimgis.But, the Sixth Circuit held that
it was not proper for the ALJ to credit their oping regarding Plaintif§ fiboromyalgia because
“opinions that focus solely upon jelstive evidence are hparticularly relevat” due to the “the
unique evidentiary difficulties associated with the diagnosis and treatment of fiboromyadtfjia.”
at 245

The ALJ’s opinion heréoes not comport witRogers The ALJ partially discredited Dr.
Deeb’s opinions because the ALJ concluded that werg inconsistent with Plaintiff's retention
of a full range of motor strength, reles and sensation. Yet, as Rmgerscourt noted, such
findings are not indicative of the severity otlaimant’s fiboromyalgia as fibromyalgia patients

often exhibit these manifestationSeeid. at 244 Kalmbach v. Comm’r of Soc. Sgd09 F.
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App’x 852, 861-62 (6th Cir. 2011)Thus, it was not proper foréghALJ to discount Dr. Deeb’s

opinion based upon his consideratiortloése factors. They simpére not relevant in terms of
evaluating the degree of a claintg fibromyalgia pain.

Although the ALJ also discowed Dr. Deeb’s opinion basegbon its inconsistency with
Plaintiff's ability to perform various daily task this explanation is not sufficient enough to
nullify the ALJ’s prior error. The ALJ contrast&t. Deeb’s findings with Plaintiff's ability to
perform routine tasks such as chores, cooking, driving and shopping. But, the ability to perform

these types of tasks is not tantamount to Plaib&fhg able to perform typical work activities.

See idat 248-49 Thus, Plaintiff's retention of the ailtyl to complete these routine tasks would
not have provided a sufficient basis for whibk ALJ to disregard Dr. Deeb’s findings.

Likewise, the ALJ should not have relied ugbe opinion of state agency physician, Dr.
Jon Starr to discount Dr. Deeb’s conclusions. Rarr opined that Dr. Deeb’s opinion was not
supported by Dr. Deeb’s objective findings ordny other consultantsbjective findings. The
ALJ gave full weight to Dr. Starr's opinion armledited Dr. Starr's dicisms of Dr. Deeb’s
opinion. But, this critique of Dr. Deeb’s findjs is not proper given Plaintiff's diagnosis of
fiboromyalgia. Dr. Starr's rejection of Dr. Déshbfindings was based &by upon the lack of
objective evidence in theecord substantiating Dr. Deeb’s ct&. Because fibromyalgia cannot
be objectively diagnosed or verified, the lackobfective evidence in theecord does not speak
to whether Dr. Deeb’s findings are sound. Acaagty, to the extent that the ALJ relied upon
Dr. Starr’s opinion in rejecting DDeeb’s findings, she erred.

This is not to suggest that Plaintiffimere diagnosis of filmmyalgia rendered her
disabled. It is well-establishehat there are individuals who suffieom this ailment who retain

the ability to be gainfully employedSee Vance v. Comm’r of Soc. $S860 F. App’x 801, 806
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(6th Cir. 2008)quotingSarchet v. Chatei78 F.3d 305, 307 (7th Cir. 199§YSome people may

have such a severe case of fibromyalgia as totiadly disabled from working . . . but most do
not and the question is whether [claimant] is one of the minorityRgther, the Court’s ruling
today acknowledges the scrutiny &pgble in cases wherein the claimant alleges that he/she is
disabled due to the paim@ other symptoms caused byisttcondition. The undersigned
recognizes that Dr. Deeb’s conclusions wam solely based upon Plaintiff's diagnosis of
fibromyalgia, but also contengied her diagnosis of periphkereeuropathy and OCD as well.
However, Plaintiff's fioromyalgia clearly ingeted the doctor’s findings and his opinion should
have been better evaluated by the ALJ.

Finally, the undersigned notes that the JAkomewhat mischaracterized the ME’s
testimony. The ALJ indicated that Dr. Newnfaand Dr. Deeb’s opinion to be unsupported by
the evidence, but the record dows bear this out. The ME latowledged Dr. Deeb’s diagnosis
of fiboromyalgia, and found thatithailment would constitute assavere impairment. However,
the ME testified that daito the elusive natu@ the disorder, he did not know how to evaluate
the intensity or seviy of the disease. Though the MEdpinion that Plaitiff could perform
light work conflicted with Dr. Deeb’s assessreh Salsgiver’s limitations, it did not suggest
that the ME found Dr. Deeb’s apon to be “unsupported”.

2. Dr. Duterte

In examining Dr. Duterte’s findings on dtiff's mental capaty, the ALJ did not
specify how much weight he attributed to the dostfindings. However, the ALJ indicated that
Dr. Duterte’s opinion was consisttewith the record evidencena that it was reflected in the

ALJ's RFC finding for the period beginning aluly 2, 2007. The ALJ's RFC for this time
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period restricted Plaintiff tofon-public low-stress jobsith no more than superficial interaction
with supervisors, co-workerand the public.” (Tr. 21).

Salsgiver argues that Dr. Duterte’s findings her mental capacity — namely those in
which he rated her as having “poor or no abilityWwere not incorporated into the ALJ's RFC
finding covering the latter periodnder review. She contendsathDr. Duterte essentially
precluded her from working in oadination with others, handlingny work stress and from
being able to complete a normal workday or weekk. But, she argues that the ALJ’s latter
RFC did not recognize that she could not withsiamgistress because the ALJ indicated that she
could toleratelow stress jobs. Moreover, Salsgiveantends that the ALJ did not give any
weight to Dr. Duterte’s finding thahe would not be able to cohafe a normal workday or work
week or perform at a consistgrdace without an unreasonable n@mbnd length of rest periods.
Salsgiver contends that the ALJ’s failure tnsider these excerpts frobr. Duterte’s opinion
was harmful to her because the VE testified tiether a person who was off task 20 percent of
the day, nor a person who missed five to six days of work per month would be able to maintain
competitive employment.

The Commissioner argues that the AL3®mtement that Dr. Duterte’s opinion was
consistent with the evidenaaust haveonly been referring to those portions of Dr. Duterte’s
opinion which were consistent with the ABJRFC finding. Defendanasserts that this
conclusion is evident because the ALJ assignéldwieight to the opinions of the two state
agency physicians who evaluated Plaintiffs mental capacity and concluded that she could
perform “non-public, low-stress tasks.” The Coissioner also argues that Plaintiff's ability to

attend school and care for her minor child undeBr. Duterte’s more restrictive findings.
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Defendant’s arguments are flagk To begin, it is not evaht to the Court that the ALJ
intended to reject any portion of Dr. Dusg opinion. Though the Commissioner argues that
the ALJ's acceptance of the two state agency iplayss’ opinions evidences that the ALJ only
intended to accept certain portions of Dr. Duter@inion, the ALJ’s opiniostates otherwise.
The ALJ indicated that he credited Drs.aifty-Steiger and Hasksh opinions regarding
Salsgiver’'s mental capacity for the perydor to July 2, 2007. In cordst, he commented that
Dr. Duterte’s opinion was consistent with thadewce reflecting Salsgiver's mental condition
beginningJuly 2, 2007 an onward. Accordingly, the Atredited both sets of opinions, but for
two different time periods. Thus, his acceptant one, was not necessarily a rejection of the
other.

Furthermore, the latter RFC announcedhsy ALJ covering the pmd beginning July 2,
2007, appeared to be an attempt by thel Abh accommodate the additional limitations
announced by Dr. Duterte. For example, with regarBlaintiff's mental capacity after July 2,
2007, the ALJ's RFC included thelditional restrictionthat Plaintiff's work involve no more
than superficial interaction with supervisors;workers and the public. This would appear to
reflect Dr. Duterte’s finding thaPlaintiff had “poor or no” abilityto work in proximity with
others. Similarly, in both RFC assessments Al noted that Plaintiff was limited to “low-
stress tasks”. Arguably, although not esiflly decided today, this restrictiazould be viewed as
consistent with Dr. Duterte’s ling that Salsgiver had “poor aro” ability to tolerate work
stresses. However, the Court cannot see hevAtl)'s latter RFC assessment incorporated Dr.
Duterte’s notation that Plaintifiad “poor or no” ability to conlpte a normal workday or work

week without an unreasonable riven and length of breaks.
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This issue is important because, as PRinbted, the VE testified that a person who
would be off task 20 percent of the time or whould be absent five tsix days a week, would
not be able to maintain competitive employment. Though Dr. Duterte did not opine on the
specific number or length of seperiods that Salsgiver wouited, his findingsndicate that
whatever the number, it would be more thahat could normally be expected. The ALJ's
acceptance or rejection thfis portion of Dr. Duterte’s opiniowas therefore critical to the ALJ’s
disposition of Plaintiff's pplications for benefits.

While the Commissioner supplied a hostpdusible reasons why the ALJ may have
decided to discount Dr. Duterte’s findings foetareas in which he found Salsgiver to possess

“poor or no” ability, the Courtannot accept these justificatigmsst hoc See S.E.C. v. Chenery

332 U.S. 194, 196, 67 S.Ct. 1575, 1577 (19dinding that a reviewing court must judge the

propriety of agency action “solely by the grasninvoked by the agency”’)The ALJ gave no
indication that he rejected any gon of Dr. Duterte’s opinion. lfact, he explicitly noted that
he found the doctor's opinion to be consistenth the evidence inthe record regarding
Plaintiff's overall condition after July 2, 2007. Either the ALileié to account for this portion
of Dr. Duterte’s opinion, or, hpurposely withheld this finding from his RFC without providing
any explanation. Regardlesthe ALJ's conduct was in emoas Dr. Duterte was one of
Plaintiff's examining physiciansgnd this portion of the doctor’'s opinion is clearly inconsistent
with the ALJ’s ultimate ruling.
B. ALJ's Application ofDrummond
Prior final decisions of the Commissionghich were not appeadl are binding upon the

parties. Casey v. Sec’y of Health & Human Ser@87 F.2d 1230, 1232 (6th Cir. 1993)hus,

“Social security claimants are boundtiwe principles of res judicata.Drummond v. Comm'r of
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Soc. Sec¢.126 F.3d 837, 841 (6th Cir. 1997)n Drummongd the Sixth Circuit held that the
Commissioner is bound by its prionflings with regard to a claant’s disability application

unless new evidence or changed cirstances require a different findindd. at 842 AR 98-

4(6), 1998 WL 283902, at *2:3 Social Security Acquiescence Ruling 98-4(6) therefore

mandates that:

When adjudicating a subsequent digapitlaim with anunadjudicated period
arising under the same title of the Actths prior claim, adjudicators must adopt
such a finding from the final decision by an ALJ or the Appeals Council on the
prior claim in determining whether the claimant is disabled with respect to the
unadjudicated period unless there is new matkerial evidence relating to such a
finding or there has been a change inléve, regulations orulings affecting the
finding or the method forraving at the finding.

AR 98-4(6), 1998 WL 283902, at *3

It is the claimant’s burden to present e@nde showing that her symptoms have changed
since the time of the Commissier’'s prior determination obviag the applicatio of the ruling

in Drummond Casey 987 F.2d at 1232-33‘Plaintiff must not merelpresent new and material

evidence, but thavidence must showadhplaintiff's conditiondeterioratedfrom the state of her

condition at the time the ALJ made the decisio@fogowski v. Comm’r of Soc. Seblo. 10-

12080, 2011 WL 4502988, at *8 (E.D.Mich. July 12, 20(emphasis in original{ting Casey

987 F.2d at 1232-33R&R adopted2011 WL 4502955 Thus, a prior ALJ’s ruling that a

claimant is capable of working is binding uparsubsequent ALJ unless the claimant can show
that her symptoms have worsened since the dihtiee prior ALJ’s decisin. The Ninth Circuit,
which also uses this standard, refers to ithes “presumption of continuing non-disability”.

Chavez v. Bower844 F.2d 691, 693 (9th Cir. 1988)

In the casesub judice the ALJ stated that sheas applying the ruling iDrummondto

Plaintiff's applications for benefits for the pedi beginning with Salsger's onset date through
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July 1, 2007, because there was no evidence diange in Plaintiff's condition until July 2,
2007. The ALJ noted that the prior ALJ founaiRtiff's fibromyalgia, panic disorder, OCD,
and alcohol abuse to be severe impairmentsnbaetheless ruled th&alsgiver retained the
ability to perform light work involving low stress tasks and no contact with the public. However,
aside from these cursory statements, thel Adrovided no further dcussion of how she
concluded that Plaintiff's symptoms had not vesrsd in the approximate three years from the
prior ALJ’s ruling until July 1, 2007.

Plaintiff identified records which she alles proves that her symptoms had worsened
during this period. For instance, Plaintiff noteattbhe was seen in the emergency room several
times for chronic pain, and experienced incrdagmblems with her ber ailments such as
anxiety, radicular pain, and anhedonia. Although the Commissioner identified records which
undermine Plaintiff's claims of worsened sympt the overwhelming majty of the evidence
identified by Defendant is immateriecause it refers to Salsgiver’'s conditiafter July 2,
2007.

Though the prior ALJ only held Salsgiverftoromyalgia, panic disorder, OCD, and
alcohol abuse to be severe impairments, thaimgiLJ also found Plaintiff’'s degenerative disc
disease, major depressive disorder, anxidigorder, and eating disorder to be severe
impairments during this period of time. Wh the Court acknowledges that an ALJ's
determination at step two of the didabievaluation process is judged undede@ minimis
standard, the ALJ’s recognition tiese additional severe impairments suggests that Plaintiff's
overall condition had further deteriorated to sategree since the prior Alsltuling. In light of
this, and the other evidence idiéied by Plaintiff, the AL} should have provided some

explanation as to why she found Plaintiff's corafitto remain unchanged during this timeframe.
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Without such explanation, the Court is unablediscern why the ALJ jected the evidence
presented by Plaintiff in conadling that her condition had not deteated to the point where the
application of the ruling iDrummondwould have been inapplicable.
X. DECISION

For the foregoing reasons, the Court findst tthe decision of the Commissioner is not
supported by substantial evidence. Accogty, the Court VACATES the decision of the
Commissioner and REMANDS the case to the Social Sgdddiministration.

IT IS SO ORDERED.

$ Kenneth S. McHargh

Kenneth S. McHargh
UnitedStatesMagistrateJudge

Date: June 20, 2012
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