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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

CHRISTOPHER KAMENSKI, CASE NO. 1:14cv-01589

Plaintiff, JUDGE BENITA Y. PEARSON

MAGISTRATE JUDGE
KATHLEEN B. BURKE

V.

WELLINGTON EXEMPTED
VILLAGE SCHOOLS, et al.,
MEMORANDUM OPINION & ORDER

N e N e ~ s

Defendants.

Christopher KamensKiKamenski”)is a former employee dbefendant Wellington
Exempted Village Schools (“WEVS”)His employment ended in June 201&amenskibrings
this case to recover damages for Defendaatiged acts of retaliation and retaliatory
harassment against him in violation of federal and state #scond Amended Complaint, Doc.
26. Hechargedhatthe WEVSBoard of Education (“BOE”), at a July 2013 meeting, “discussed
and decided that a derogatory and defamatory lelteuld be sent” to hisew employer.Doc.
26, 1 65. Defendants deny this allegation. Doc. 31, Kémenskifurtheralleges thaan
unsigned letter regarding him was sent to his new employer and to others in Augusb613.

26, 1 74.

! Kamenski was employed by WEVS as its Director of Curriculum artcuktion. Doc. 26,  13He alleges that
he resigned his employment with WEVS on June 29, 2013, and that hisatesid'in essence, [] was a
constructive discharge.” Id., 1 63. He alleges that he thereafter foundosigian with Mason Public Schools in
Michigan. Id., 1 64.

2 Kamenski named six Defendants in addition to WEVS. According to the $é&enanded Complaint, one is
WEVS'’s superintendent; three are members of its board; and two areadehbfe Defendants. Doc. 26, 5
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Defendats have filed aviotion for Protective Order (Doc. 56) (“Motion”), which has
been referred to the undersigned. Defendsew& an “Ordeprohibiting the deposition of
dissident Board of Education member Ayers Ratliff and otherwise preventingdmm fr
testifying concerning what transpired in Executive Sessions, including blitrted to, the July
16, 2013, Executive Session, where the Board’s legal counsel were present for thegfurpose
dispensing legal advice.” Doc. 56, p. 1.

The matter has been fully briefédror the reasons set forth below, the CRENIES
Defendants’ Motion for Protective Order.

l. Defendants’ assertion of privileg

Defendants assdtiat a protective order is warranted because what transpired during
BOE Executive Sessions is privileged under Ohio’s statutoridated executive session
privilege and/ois protected from discovery under the attorméignt privilege Doc. 56.In
support of their Motion, Defendants have submitted several documents, including the ofinutes
the BOE’s July 16, 2013, meeting, which contain the resolution adopted by the BfDEjaihg
into executive sessicanda June 19, 2013)oticefrom the U.S. Equal Employment Opportunity
Commission(*EEOC”) of amediationscheduled for July 24, 2013. Docs. 56-1, 56-2, 56-3, 63-
1, 63-2, 63-3, 63-4, 63-5, 63-6, 63-7.

I. Plaintiff's response

Plaintiff disputesDefendants’ ontention that Ohio’s executive session privilegerates
to barBOE member Ayers Ratliff*Ratliff”) from testifyingregarding what occurred during
executive sessions, arguing that evidentiary privilegeware narrowly constied and state

statutory privileges generalrenot recognized in federal court. Doc. 76. Plaintiff also argues

® Plaintiff filed his Opposition october 28, 2015. Docs, 57, 59, 60, 61. Defendants filed their Reply on
November 9, 2015. Doc. 63. In accordance with the undersigned’s ordepjideraental briefing, Plaintiff and
Defendants filed supplemental briefs on April 8, 2016 (Doc. 76) and April 14,(BRi6 77).
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that, even if the BE properly adjourned into executive session, any discussions that occurred
during executive session that were for an improper governmental purpose, i.e.rdtdtiagpry
action against Plaintiff, are not protected. Doc. 76.

Plaintiff also disputePefendants’assertiorof attorneyelient privilege arguing that the
mere presence of an attorney at an executive sedgemnot shield discussions occurring during
thatexecutive sessioimom discovery. Doc. 57, p. laintiff also asserts thd{i]f th e purpose
of the meeting is illegal or illegitimate, then privilege cannot attach.” Doc. 57 spe dso
Doc. 57, p. 6.

In support of his Opposition, Kamenski has submistetclaratiorand other exhibits,
includinga copy ofthe anonymous letter allegedly sent to his new employer. Docs. 57-1, 57-2,
60, 61.

[I. Law and Analysis

Informationdeemed privilegetias beemshielded from disclosure undease law,
statutes, and rules. Privileged matter is carved out from the scope of discoeeityedes Fed.

R. Civ. P. 26(b)(1).Determiningwhat constitutes privileged matter requires determining what
privilege law applies. In a case filed in federal court, that inquiryigeguoyFed. R. Evid. 501,
which provides:

The common lawas interpreted by United States courts in the light of reason and

experiencegoverns a claim of privilege unless any of the following provides

otherwise:
* the United States Constitution;
+ a federal statute; or

* rules prescribed by the Supreme Court.

But in a civil case, state law governs privilege regarding a claim or defense f
which state law supplies the rule of decision.



Kamenski’'s complaint raises fedecdimsas well as pendent state law claims. Doc. 26.
Notwithstanding the presence of pendent state law claims, fedetaitateprivilege law
applies. See Hancock v. Dodson, 958 F.2d 1367, 1373 (6th Cir. 1992) (concluding that federal
courts are obligated to apply federal privilege law in federal question caseslesem@ case
also involves pendent state law clainssg also Hilton Rorar v. State and Federal
Communications, Inc., 2010 WL 1486916, * 6 (N.D. Ohio Apr. 13, 2010) (“The Sixth Circuit
has held that questions of privilege that arise in federal question cases in whiaft geatddaw
claims are also raised should be governed by the federal common law efgesvi) (citing
Fed. R. Evid. 501Hancock, 958 F.2d at 1373}reed v. Grand Court Lifestyles, Inc., 100
F.Supp.2d 610, 612 (S.D. Ohio 1998) (&8¢ privilege law is not controlling in federal
guestion case€y.

Federal Rule oEvidence 501 provides “courts with flexibility to develop rules of
privilege on a casby-case basis.'University of Pennsylvaniav. E.E.O.C., 493 U.S. 182, 189
(1990). However, courts have been reminded that since “testimonial exclusioearsurdl
privileges contravene the fundamental principle that the public . . . has a right torarésy
evidence, any such privilege must be strictly construédl.{internal quotations and citations
omitted).

A. Ohio’s executive session prilege

“The burden of establishing privilege rests with the party assertingliteh v.

Cuyahoga County, 2014 WL 434558, *3 (N.D. Ohio Feb. 4, 201Defendanthave not

identified a federal privilege that protects discussions occurring duriogldotard executive



sessions; rather, they appear to rely on O.R.C. § 102.03(B) in conjunction with O.R.C. §
121.22(G) as the source of the executive session privilege. Doc. 56, pBelgaise claims of
privilege in this case are governed by federal R@fendantstontention that Plaintiff should be
barred fom discovering information about executive session discussiondy because state
statutes may create a privilege applicable to executive setsissnerit See Horizon of Hope
Ministry v. Clark County, Ohio, 115 F.R.D. 1, * 6 (S.D. Ohio 1986) (concluding that personnel
files were subject to discovery in federal civil rights action because thereovpaivitege for
personnel files under federal lawljen v. Cuyahoga County, 2014 WL 434558, *3-6 (N.D.
Ohio Feb. 4, 2014) (declining to find that federal common law supported the existence or
application of a medical peer review privilepge also Freed, 100 F.Supp.2d at 612 (since state
law was not controlling, the court found unpersuasiegant’s argument that release of
requested information would violate an Ohio statutory provisimn)see Humphries v.
Chicarelli, 554 Fed. Appx. 401 (6th Cir. 2014) (unpublished)ifming district court’s decision
to grant Defendants’ motion in limirgrohibiting individuals from testifying regarding matters
discussed during an executive session of a political subdivisiee)also University Estates,
Inc. v. City of Athens, 2011 WL 796789 (S.D. Ohio Feb. 25, 2011) (finding that discussions
occurringduring a properly convened executive session were protected from discevery a
confidential communications).

Notwithstanding that federal privilege law controls in a federal questionzaseirt is

not foreclosed completely from considering stateaed privileges. “Acourt may consider state

““An executive session is one from which the public is excluded and at whigisuch selected persons as the
board might invite are permitted to be presetdte ex rel. Hardin v. Clermont Cty. Bd. of Elections, 972 N.E.2d
115 (Ohio App. Ct. 2012) (internal quotations and citations omitted).

® The Sixth Circuiin Humphries also concluded that the district court had correctly determined that theegttorn
client privilege applied to protect the discussions that occurredgdilme executive sessiofumphries, 554 Fed.
Appx. at 40%402.



privilege law in a federal question case, but the rule it adopts exists as a congbtheriederal
common law, not state law.Freed, 100 F.Supp. 2d at 614The Court need not decidae this
case whether federal common lalould recognizeraexecutive sessigorivilege based on the
Ohio statutes cited by Defendants because, as discussed more fully belengadées have not
shown thathose statutes create analge privilege shielohg from discovenall discussions
occurring during an executive session, nor Hagiendantshown that Ohio’s executive session
privilege, assumingne is created by the cited statut@suld shield discussions occurring
during an executive session that are unrelated tgies properly discusseaad executive
sessiorpursuant to those statutes.

Defendantdhiave not shown that O.R.C. § 102.03(B) in conjunction with O.R.C. 8§
121.22(G), which is part of the Ohio Open Meetings Act and/or Ohio Sunshine Law, establish,
without exception, the existence of a privilege that protects any and all dis@uescurring in
executive sessioh. In fact, one Ohio appellate court has concluded that “there is no absolute
privilege b be accorded discussions held in executive sesstse.Joringfield Local School
Dist. Bd. of Edn v. Ohio Assoc. of Public School Employees, Local 530, 106 Ohio App.3d 855,
868 (Ohio App. Ct. 1995).

Moreover, Defendants have not shown thatww@Ohio statutesvould apply to the facts
of this case.O.R.C. 8§ 102.03(Bgxpresslyimits the scope of information thatmployees are
prohibited from disclosing:

No present or former public . . . employee shall disclose or use, without

appropriate authorization, any information acquired by the public . . . employee in

the course of the public . . . employee’s official duties is confidential because

of statutory provisions, or that has been clearly designated to the public . . .
employee as confidential when that confidential designation is warranted because

® The Court recognizes that there are cases within the Sixth Circutidhatread thesgvo sectionsf the Ohio
Revised Codas creating such a privilegéee Humphries, 554 Fed. Appx. at 46402; University Estates, 2011 WL
796789, * 2. However, neither of thesases discusslwhether federal or state privilege law applied
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of the status of the proceedings or the circumstances under which the information

was received and preserving its confidentiality is necessary to the proper conduct

of government business.

O.R.C. § 102.03(B) (emphasis supplied). Defendants have not established that the discovery
they seek to prohibit falls within R.C. 102.03(B). Defendants have not demonstrated that,
discussions, if any, about contacting Kamenski’'s new emplegez“ confidentialbecausef
statutory provisions,br “clearly designatédto BOE member Ratliffas confidential,” or that
preserving theanfidentiality of such discussions would be “necessary to the proper conduct of
government business3ee O.R.C. § 102.03(B). Accordingly, Defendants have not shown a
basis for concluding that Ratliff would be barred under O.R.C. § 102.03(B) from discussing
anything thabccurred during the July 16, 2013, executive session.

O.R.C. 8§ 121.22 permits a public body to hold an executive session “for the sole purpose
of the consideration of one of the enuntethexceptiorisunder O.R.C. 8121.22(G)See
Tobacco Use Prevention & Control Found. v. Boyce, 185 Ohio App.3d 707, 728 (Ohio App. Ct.
Dec. 31, 2009)affirmed, 127 Ohio St.3d 511 (2010) (quoting O.R.C. 8§ 121.22(G)).

In adjourning into executive session on July 16, 2013, the BOE cited and quoted
subsection (G)(1) of O.R.C. § 121.22. Board menilsfo madehe motion, seconded by
member Wulfhoop:

to move to Executive Session per the Ohio Revised Code 121.22(G)(1) to

consider the appointment, employment, dismissal, discipline, promotion,

demotion, or compensation of a public employee or official, or the investigation

of charges or complaints against a public employee, official, licensee, tatesgu

individual, unless the public employee, official, licensee, or regulated individual

requests a public hearing at 6:37 p.m. with no action taken.

Doc. 56-1, p. 6.



Subsection{G)(1) doespermit consideratiom executive sessioof “. . . charges . ..
against a public employee” O.R.C. § 121.22(G)(1) (emphasis supplied). HoweterBOE
wasnot consideringa chargeagainst Kamenskiwhen it went into executive session on July 16,
2013. Ratheraccording tdDefendantsthe “pending charge” that ti&OE was consideringvas
Kamenski's charge againdlEVS filed with theEEOC Doc. 56, p. 2 n.Bindicating thathe
purpose of the executive session on July 16, 2013, was to discuss Kamenski's pending EEOC
charge that was scheduled for mediation on July 24, 2013); Doc. B&2over, Kamenskivas
not an employeef WEVSon July 16, 2013. Doc. 26, p. 10, 1@&menski’'s employment
terminated on June 29, 2013); Doc. 63, p. 3, n. 4 (Defendants’ Reply in Support of Motion for
Protective Order, indicating that Kamenski was no longer an employee aslafyti®, 2013,
meeting). Accordinglydiscussions during thexecutive sessioon July 16, 2013, doot fall
squarelywithin the scope oéitherthe board’s resolution to go into executive session or O.R.C. §
121.22(G)(1).

Subsection (G)(3) dD.R.C. § 121.22(G)(3ermitsan executive sessida be heldor
“[c]onferences with an attorney for the public body concerning disputes invohenautolic
body that are the subject of pending or imminent court attigkithough Defendants haveot
cited subsectiorfG)(3) in their briefing theyappear to suggest that the BOE was properly in
executive session becausgending or imminent litigation. Doc. 56, p. 8 (“In other words, [at
the time of the July 16, 2013, Executive Session,] Defendants could reasonalybatntici
litigation would ensue.”). However, subsection (G)(3) does not apply on the facts presented
because thBOE'sresolution to adjourn into executive session did not reference that subsection,

nor did it reference Kamenski's charggainst WEVS or the impending mediation.

"0O.R.C. § 121.22(G)(1) does not requtinatthe motion to hold the executive session inclugenthme of the
employee who is or may the subject of chargdsetoonsidered at the meeting. O.R.C. § 121.22(G)(1).
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Even assumingrguendo that the BOE properly adjowgdinto executive session under
subsection (G)(1) of O.R.C. § 121.22 for the purpose of discussing the chardpgy Klashenski
or thatthe discussions regarding Kamenski’'s charge against Wigr&covered unde
subsectior{G)(3), Defendants have not shown that the information that Plaintiff apparently seeks
to discover, i.e., discussions, if any, had during the July 16, 2013, executive sessiongegardi
potential or actualcommunications to or with Kamen'sknew employer pertained to
Kamenski's EEOC charge and fell within the parameters of either O.R.C. § 121.22((3(1)
121.22(G)(3).See e.g, Tobacco Use Prevention & Control Found., 185 Ohio App.3dt 730
(“[E]ven if the board properly convened in executive session . . . the balisgus®ns went
well beyond this subject matter to . . . topics that should have been discussed in open session.”).

For the reasons set forth herein, the CBENIES Defendantsrequest for a protective
orderbased on Ohio’s executive session privilege to preclude discovery about whatiais;uss
if any, occurredduring executive sessions, including the one held on July 16, 204tng to
potential or actuecommunications to or witKamenski’'s new employer

B. Attorney-client privilege

Defendants also contend that discusstbas occurrediuring the July 16, 2013,
executive session are protected by the atteatient privilege.

“[Clorporations and other organizations may constitute clients for purposes of the
attorneyelient privilege.” Reed v. Baxter, 134 F.3d 351, 356 (6th Cir. 199@8)ting Upjohn Co.
v. United Sates, 449 U.S. 383 (1981))As set forth by the Sixth Circuit, the elements of the
attorneyelient privilege are:

(1) Where legal advice of any kind is sought (2) from a professional legakadvi

in his capacity as such, (3) the communications relating to that purpose, (4) made
in confidence (5) by the client, (6) are at his instance permanently protected (7)



from dsclosure by himself or by the legal adviser, (8) unless the protection is
waived.

Id. at 355-356 (6th Cir. 198)(citing Fausek v. White, 965 F.2d 126, 129 (6th Cir. 99)).

“The burden of establishing privilege rests with the party assertinglitgh, 2014 WL
434558 at *3. Thus, for the attorney-client privilege to appbfendants musthowthat each
of the foregoing elements jgesent. Hereg Defendants have not met their burdeth respect to
discussions, if any, during the July 16, 2013, BOE executive sasgjardingpotential or actual
communicatns to or with Kamenski’'s new employer.

The essence of Defendants’ arguinisrithat, because counsel was present at the July 16,
2013, executive session, the purpose of wbiefendants assentas to discuss Kamenski’s
pending EEOC charge and the upcoming mediation regaittimgharge all discussions
occurring during that executive sessionsubject to the attorneglient privilege. However, the
attorney-client privilege protects only confidential disclosures madéadgpurpose of obtaimg
legal advice.Reed, 134 F.3d at 355-356Thus, “the mere presence of counsel ‘in the room’ is
insufficient to invoke the attornegtient privilege.” Maddox v. Board of Commissioners of
Greene County, 2014 Ohio App. LEXIS 1494, * 6-7 (Ohio App. Ct. 2014) (citing federal and
state court casess support).

In their SurReply, Defendants citélomari v. Ohio Dept. of Public Safety, 626 Fed.
Appx. 558, 572 (6th Cir. 2015) (unpublishecbit. denied, 136 S.Ct. 1228 (2016) (relying on
Rush v. Columbus Municipal School District, 2000 WL 1598021 (5th Cir. Sept. 28, 2000)

(unpublished) to support their assertion of attorngient privilege. At issue ilomari were

& In Rush the Court noted that the mere presence of an attorney would not insulegtimgrirom discover(234

F.3d 706 at p. *2) butased its decision affirming tlenialof a motion to compel disclosure of conversations held
during an executive sessionpart on the fact that there was “nothing in the record indicating thatfang o
communications was for purposes other than the procurement of lega.&ddidHere, Kamenskiontendsand

has submitted a declaration to support that the purpose of the July 16, 2&i8ivexsession was nimtobtain

legal advice and that matters other than his EEOC charge were discussgdtdursessiorSee Doc. 571.
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conversations that occurred duritwgp separateneetings with iFhouse counsel for the Ohio
Department of Public Safefy Alomari, 626 Fed. Appx. at 569-573:he Alomari court
concludedhat where the evidencgubmittedshowed that the primary purposetiot meeting
wasto obtain legal adee all communications duringdbe meetings were protected by the
attorneyelient privilege.

Here Defendants have submitted théutesof the July 16, 2013, BOE meeting but
those minutes do not shdahat the BOE entered executiveses to discuss pending or
imminent litigationor to seek or obtain legal advice. Instelhd,minutes refledhatthe BOE
wentinto executive session under subsection J&{D.R.C. § 121.22, not under subsection
(G)(3), thesubsection thgiermits anexecutive sessicior aconference with an attorney
regarding pending or imminent court action. Had the BOE adjourned into exe@ssvens
under subsectiofG)(3) and had Defendants submitted evidence that the primary pupthee
executive sgsion was obtaining legal advid¢artherconsideration of Defendants’ assertion that
attorneyelient privilegeshould apply to all discussions during the executive session based on
Alomari might be warrante’

For the reasons set forth above, the CDEMNIES Defendants’ request for a protective
order on the basis of attornelfent privilege to preenta deposition of Ratliffegarding
discussions, if any, that occurratlany BOE executive sessimatingto potential or actual

communications to or with Kamenski's new employer.

° Defendants incoraly state thaf\lomari involved communicationghatoccurredduring an executive session of a
school board. Doc. 77, p. 1.

°The Courneed ot anddoes not decide whether the ppetnant purpose test appliedAtomari would apply
here if the facts were different.
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V. Conclusion

Based on the foregointhe Court DENIES Defendants’ Motion for Protective Order,
which seeks to preclude a deposition of Ratliff regarding what occurred durBQB&ll
executive sessions, including the July 16, 2013 executive sédsiod,which specifically seeks
to prevendiscovery regardingdiscussions, if any, that occurred relating to potential or actual
communications with Kamenski's new employ&iThe Court als®@ENIES without prejudice
as prematur®efendantsrequest foranin limine order toprevent Ratliff from testifying at trial
regarding what transpired during executive sessions.

Nothing in this Order authorizes Plaintiff to seek discovery of informaltiatin fact is
protected by the attornegtient privilege. Accordingly, Plaintiff is cautioned against inquiring
into legal advice sought or received by the BOE regarding Kamenski's EB&Ges or the
mediation that was scheduled but had not yet occurred as of the July 16, 2013, exessitive se

IT 1S SO ORDERED.

Dated:May 2, 2016 @—-’ 5 gw&é«-——q

KATHLEEN B. BURKE
United States Magistrate Judge

™ n their Motion, Defendants seek protection from discovery reggualirexecutive sessions but fail to provide
any facts or argument regarding executive sessions other than theldwoa July 16, 2013.

2 Nothing in this Order constitutes a determioatby the Court as to what was in fact discussed during any
executive session.

12



