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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

AMANDA R. NOELL, CASE NO. 1:14CV1894
Plaintiff,
MAGISTRATE JUDGE
V. GEORGE J. LIMBERT
CAROLYN W. COLVIN?,
ACTING COMMISSIONER OF SOCIAL ) MEMORANDUM OPINION
SECURITY ADMINISTRATION, )) AND ORDER
Defendant. )

Plaintiff Amanda R. Noell (“Plaintiff”) requesjadicial review of the final decision of the
Commissioner of Social Security AdministratioDgfendant”) denying her applications for Social
Security Income (“SSI”) and Child Disability Berisf(*CDB”). ECF Dkt. #1. In her brief on the
merits, filed on January 7, 2015, Plaintiff claimattthe administrative law judge (“ALJ”) erred in
his decision and asserts seven assignments of &@# Dkt. #15. Defendant filed a response brief
on March 9, 2015. ECF Dkt. #17. Plaintiff fila reply brief on Mate 23, 2015. ECF Dkt. #18.

For the following reasons, the Court REVERSES the ALJ’'s decision and REMANDS
Plaintiff's case to the ALJ for analysis consisterth the instant Memorandum Opinion and Order.

1. PROCEDURAL AND FACTUAL HISTORY

On February 4, 2010, Plaintiff filed applteans for SSI and CDB at age 27, alleging a
disability onset date of May 22, 2002. ECF Dkt. #12 (“Tr.”) at ®oth claims were denied on
June 30, 2010ld. On March 1, 2011, Plaintiff agaifidd an application for SSild. at 93. The

Social Security Administration denied Plaffifi application initially and upon reconsideratida.

'On February 14, 2013, Carolyn W. Colvin became the acting Commissioner of Social Security,
replacing Michael J. Astrue.

2All citations to the Transcript refer to the page numbers assigned when the transcript was filed in
the CM/ECF system rather than the page numbergreessivhen the transcript was compiled. This allows
the Court to easily reference the Transcript as the pagders of the .PDF file containing the transcript
correspond to the page numbers assigned wherattecript was filed in the CM/ECF system.
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at 103, 116. Plaintiff then requested a hearingreeda ALJ, and her hearing was held on January
18, 2013.1d. at 32. At the hearing, Plaintiff indicatéot she was reopening her CDB claim for
reconsiderationld. at 35.

On February 5, 2013, the ALJ denied Plaintiéifgplication for SSI. Tr.at12. The ALJ also
determined that the CDB application fell withiive re-opening period as defined in 20 C.F.R. 88§
404.988, 416.1488, however, the ALJ did not find evid@ficextraordinary circumstances” that
would require reopening the CDB djgption under 20 C.F.R. 88 404.988, 404.989, 416.1488,
416.1489.1d. at 15. The ALJ found that Plaintiff had retigaged in substantial gainful activity
since March 1, 2011, the dateRifintiff's application.ld. at 17. Continuing, the ALJ found that
Plaintiff suffered from the following severe impaents: hearing loss not treated with a cochlear
implant, asthma, attention deficit disorder, and depressibnThe ALJ determined that Plaintiff
did not have an impairment or combination of impairments that met or medically equaled the
severity of one of the listed impairments2d C.F.R. Part 404,ubpart P, Appendix 1ld. After
considering the record, the ALJ found that Pl#ihiad the residual functional capacity (“RFC”) to
perform a full range of work atll exertional levels, but with the following limitations: frequently
receive verbal communications; avoid even magezaposure to noise if verbal communication is
necessary for performance of the job; avoidoemtrated exposure to extreme heat, extreme cold,
humidity, fumes, odors, dusts, gases, and paailagon; and occasionally understand, remember,
and carry out detailed or complex instructiolts.at 21. Additionally, the ALJ found that Plaintiff
would be limited to simple tasks, and thae stould not work at a production pace, but could
perform goal oriented workid.

Next, the ALJ determined that Plaintiff had nep@levant work. Tr. at 24. The ALJ stated
that Plaintiff was a younger individual, had at least a high school education, and that the
transferability of job skills was not an issue becarisantiff did not havepast relevant workld.
Considering Plaintiff's age, education, work experience, and RFC, the ALJ determined that there
were jobs that existed in significant numberthim national economy that Plaintiff could perform.

Id. In conclusion, the ALJ found that Plaintiff had not been under a disability, as defined in the

Social Security Act, since March 1, 2011, the date Plaintiff's application was Fdedt 25.
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A request for review of the ALJ’s decision svi@led with the Appals Counsel on April 11,
2013. Tr. at 11. The request for review was deniddat 6. At issue is #hdecision of the ALJ
dated February 5, 2013, which stands as the final decikioat 12.

On August 26, 2014, Plaintiff fitkethe instant suit seeking review of the ALJ’'s decision.
ECF Dkt. #1. Plaintiff filed a brief on theerits on January 7, 2015, asserting the following
assignments of error:

A. Treating physician Dr. Riley reportedogierate impairments in maintaining
attention and concentration for two-h@eariods of time, and in remembering,
understanding, and following simple instructions. The decision mentioned
these two opinions, and assigned “greeight” to the opinion that [Plaintiff]
is “moderately impaired in her abilitp concentrate on simple work tasks.”
Yet without explanation the decisiomitted an%; limitation on simple tasks
and instructions. This violated the treating-physician rule.

B. Dr. Riley also reported an inability to concentrate on simple tasks 11 to 33
percent of the time, and a moderhaitation in working at a reasonable
pace, interacting with other peopl@gdawithstanding the stresses of routine
unskilled work. The decision failed toention these opinions, and no such
limitations were adopted. This violated the treating-physician rule.

C. Examining clinical psychologist Dr. A®a reported that claimant had marked
limitations in accepting supervision, saising a regular schedule, adapting
to a work setting, and tolerating fiveher basic mental demands of work.
The ALJ did not include those limitationg/ithout adequate explanation, the
ALJ gave “no weight”to Dr. Zerba’s apion about the pressure of day-to-day
work demands. The ALJ mentioned none of Dr. Zerba’s other opinions.
Decisions must accept and include, or reject and explain, medical opinions.

D. The decision stated that “claimant may need an occasional reminder to
complete tasks.” Inconsistently, the need for occasional reminders (up to 1/3
of the workday) was not reflectedtine RFC finding or in the hypothetical
guestion. The error is harmful, as tleeational expert said that jobs would
not allow reminders two to three times per day.

E. The decision found that [Plaintiff] could only “occasionally” understand,
remember, and carry out “detailed” ingttions. This limitation to one-third
of the day for detailed instructionsirgonsistent witlthe GED Reasoning
level 2 shown in the Dictionary ofdupational Titles for each of the three
occupations. Reasoning level 2 required “detailed” instructions, not limited
to one-third of the da%. The inconsistency with the DOT was raised at the
hearing. Because of the reasoning-lessue, the vocational expert withdrew
the occupation of Library Page, yet the ALJ ignored the withdrawal.
Contrary to SSR 00-4p, the ALJ did mesolve the inconsistency regarding
any of the occupations.



F. The agency’s regulations state that if a decision assigns “moderate”
difficulties in the areas used in theeagy’s special technique for evaluating
mental impairments, the claimant has a “severe” mental impairment that must
impose significant limitations on basic mal work activities. Here, the
decision found [Plaintiff] has “moderate” difficulties in concentration,
persistence or pace, and the rectralgs specific limitations in those areas,
yet those difficulties were not reflected in the RFC finding or hypothetical
question.

G. Claimant applied in 2010 and 2011. eTgrior application can be reopened
“for any reason” under the agency’s reopening rules, because the current
application was filed within one year of the initial denial of the prior
application. The decision denied renfgy, erroneously requiring there to be
“extraordinary circumstances” for reopening, and failed to note that the one-
year “for any reason” test applied. &arror is harmful because if claimant
Is found disabled, back benefits can be paid for earlier months if the earlier
application is reopened.

ECF Dkt. #15 at 1-2. Defendant filed a resmobsgef on March 9, 2015. ECF Dkt. #17. Plaintiff
filed a reply brief on March 23, 2015. ECF Dkt. #18.
1. SUMMARY OF MEDICAL EVIDENCE

On April 15, 2010, psychologist Deborah Korick.D., examined Plaintiff and prepared
a Disability Assessment Report. Tr. at 357. Plaintiff indicated that she believed that she was
disabled due to having learning problems, & I, attention deficit hyperactivity disorder
(“ADHD"), and bilateral hearing loss.ld. Dr. Koricke noted that, according to Plaintiff's
background records, Plaintiff had previousigmpleted the Weschsler Intelligence Scale for
Children with a full scale IQ adeventy. Continuing, Dr. Korickedicated that Plaintiff was not
suffering from any difficulty duringhe examination, had not repori@aly seizures in the last five
years despite having four seizures in the pastiratdPlaintiff had not péicipated in any treatment
for depression since age sixtedd. at 358. Plaintiff reported being diagnosed with ADHD and
taking Ritalin until a couple of years before #eamination, and described her mental state as
“sometimes moody.ld. Dr. Koricke noted that Plaintiff weafriendly during the session, appeared
good-humored and happy, and that there was no evidence of deprédsairB58-59. Plaintiff
indicated that she had no difficulty with crying spells, denied any homicidal or suicidal ideation,
stated that she had not attempted suicide ipdlsg and denied and difficulty with anhedonia, loss

of interest, or social withdrawald. at 358.Dr. Koricke indicated that Plaintiff had problems with



concentrating during the session, and that Bficomplained of being easily distractedd.
Plaintiff's Full Scale Intelligence Quotient was measured at eighty-six.

In the report prepared following the April 2810 examination, Dr. Koricke also stated that
Plaintiff reported going to bed at 11:00 P.M. aisthg at 7:00 A.M., occasionally waking in the
night, but falling back to sleep. Tr. at 360. PRidi stated that she checks her email and makes
breakfast upon waking, and then performs housktiobres, makes lunch, and watches television
until dinner. Id. Following dinner, Plaintiff used her cqmater prior to retiring for the nightd.

Dr. Koricke reported that Plaintiff was able to perform chores such as mopping, sweeping, and
dusting, and that Plaintiff was able toe&or her personal hygiene independeniitly. Continuing,
Dr. Koricke indicated that Plairftiwas interested in socializindd.

When concluding her report, Dr. Koricke opinthat Plaintiff put forth good efforts on all
the tests, answered all questions asked, attended to the conversation, and that her “persistence
tasks was good.” Tr. at 361. Dr. Kake found Plaintiff's test pesfmance to be consistent with
attention deficits, particularly regarding oral stimulil. Dr. Koricke indicated that Plaintiff had
previously obtained a full scale 1Q of seveityt tested significantly higher during the April 2010
session.ld. Plaintiff was assigned a global assessment of functioning score of seleknDr.

Koricke opined that Plaintiff displayed only m#gmptoms of ADHD based on her behavior in the
past week, and that Plaintiff dibt show any real limitations in dafunctioning for her 1Q level.

Id. Dr. Koricke opined that Plaintiff’s mental abilitg relate to others was mildly impaired, and

that her mental ability to understand, remember fallalv instructions was also mildly impaired.

Id. Finally, Dr. Koricke stated thd&laintiff's mental ability to maintain attention, concentration,

and persistence when performing simple repetitive tasks was mildly to moderately impaired, and
that her mental ability to withstand the stresspedsures associated with day-to-day work activity
was mildly impaired.Id.

Plaintiff visited the Nord Ceet in May 2011 for an evaluatiaf her mental health. Tr. at
438-51. The report prepared by counselors indidasdPlaintiff showed memory impairment and
a low 1Q, and that Platiff’'s judgment was goodld. at 447. The counselors stated that Plaintiff

met the diagnostic criteria for adjustment diky with anxiety and depressed mood, and that
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Plaintiff had no mental retardation or development delay, but did have a lovidl@t 445.
Plaintiff returned to the Nord Center faronthly visits from May 2011 through July 201IH. at
431-36. In July 2011, one of the counselors treating Plaintiff at the Nord Center, Carol Redding,
completed a Mental Functional Capacity Assessmémhtat 452. Ms. Redding indicated that
Plaintiff was not significantly limited in any of the twenty work-related abilities listed on the form.
Id. at 452. Further, Ms. Redding sdithat Plaintiff's reported laging issues had not limited her
ability to hold a job in the past, that Plaintifithattended college-level classes on and off for years,
and that Plaintiff indicated thahe was willing to work part-time and go to school part-time to
finish her degree in the coming yedd. at 453.

On July 27, 2011, psychologist Thomas M. Evans, Ph.D., conducted a consultative
examination with Plaintiff. Tr. at 406. Plaintiffdicated that she was applying for benefits due to
her hearing lossld. at 407. At the examination, Plaintiff dedibeing depressed at that time, and
indicated that she was not sure when she last felt depreddect 409. Plaintiff denied
experiencing any features of aetyi, and Dr. Evans indicated tliaeére were no noted features of
anxiety observed throughout the examinatilah.In his report, Dr. Evanspined that Plaintiff was
not suffering from depression and it appeareat 8he had recovered from her last episode of
reported depressiond. at 410. Dr. Evans provided opiniomis Plaintiff's functional assessment,
stating that she had no limitations in the areas of: understanding, remembering, and carrying ou
instructions; maintaining attention, concentration, persistence, and pace to perform simple repetativi
tasks; responding appropriately to supervisioth@workers; or responding appropriately to work
pressures and work settingsl. at 410-11.

Plaintiff again visited the Nord Centen August 8, 2011 and saw counselor Jennifer
Sunday. Ms. Sunday indicated tlRdaintiff was alert and orientegtliring the visit, but her mood
and affect were flat. Tr. at 42Ms. Sunday also noted that Pl#iireported depressive symptoms.

Id. Plaintiff returned to the Nord Centen August 25, 2011, and no significant changes were
reported.ld. at 418. The August 25, 2011 appointment waddht time Plaintiff visited the Nord

Center, and her case was closed on February 7, 2012t 475.



Plaintiff visited Edward D. Fine, M.D., Ph.On,August 2011. Dr. Fine opined that Plaintiff
had mild to moderate downward sloping bilateral sensorineural hearing loss. Tr. at 414. In
September 2011, Leanne M. Bertani, M.D., opined that Plaintiff could frequently receive verbal
communications during work, but must avoiceeymoderate exposure to background noise when
verbal communication was necessary for wddk.at 101-02. Paul Morton, M.D., gave the same
opinion in January 2012d. at 114-15.

In a Medical Source Statement, Michelle RilByO ., indicated that she had treated Plaintiff
from June 2007 through June 2012, and diagnosed Plaintiff with attention deficit disorder and a
hearing impairment. Tr. at 489-90. In a sefmraport dated February 23, 2011, Dr. Riley opined
that Plaintiff suffered from attention defiaiisorder, hearing loss, depression, and a learning
disorder. Id. at 473. Dr. Riley further opined that Riaff's medical conditions did not affect
standing, walking, or sitting, and tHfaintiff was limited to lifting six to ten pounds frequently and
eleven to twenty pounds occasionallg. at 472. In a report prepared in April 2011, Dr. Riley
diagnosed Plaintiff with attention deficit disler and hearing loss, but did not identify any
limitations that Plaintiff’'s impairments imposed her ability to perform sustained work activity.
Id. at 397-99. In the July 2012 Medicaburce Statement, Dr. Rilepined that Plaintiff suffered
moderate limitations in her ability to: remember, understand, and follow simple instructions;
maintain attention and concentration for two-hpariods of time; perform work activities at a
reasonable pace; interact appropriately with rsthend to withstand the stresses and pressures of
routine simple unskilled workld. at 489. Dr. Riley further opined that Plaintiff's attention and
concentration would be impaired for simple waoskks for 11% to 33% percent of the workday.
Id. at 490.

On September 17, 2012, Elizabeth Mease, M.Dfppmed an audiogram on Plaintiff. Tr.
at479. The audiogram showed moderate hearggg &tightly worse in Plaintiff's left eatd. Dr.
Mease described Plaintiff’'s primary conditionshagring loss and attention deficit disorder, and
her secondary conditions as asthma, obesitythatcghe previously had her gallbladder removed.
Id. at 480. Dr. Mease opined that Plaintiff's medicahditions did not affect her ability to sit,

stand, walk, or carry objects$d. at 479.



On September 18, 2012, psychologist Margaret Zerba, Ph.D., completed a Mental Functional
Capacity Assessment. Tr. at 482. Dr. Zermactuded that Plaintifivas unemployable, finding
limitations in eighteen out of twenty basic work abilitidd. Continuing, Dr. Zerba noted that
Plaintiff complained of being unable to contrate for over half an hour and an inability to
remember detailed instructions whearégawere more than a few stefis. Plaintiff also stated that
she needed her mother to remind her to take her medicatthnBr. Zerba noted that Plaintiff's
mood was anxious and depressed, her affestlvmted, and that her speech was slmvat 486.
Additionally, Dr. Zerba stated thatdhtiff's judgment was fair or poord. at 487.

1. SUMMARY OF RELEVANT PORTIONS OF THE ALJ'S DECISION

The ALJ determined that Plaintiff sufferedifn the severe impairments of hearing loss not
treated with a cochlear implant, asthma, ADHD, degression. Tr. at 17Plaintiff also claimed
to suffer from the severe impairment of obesity..at 17-18. The ALJ founBIaintiff's obesity to
be a non-severe impairment because nothingearrébord indicated that Plaintiff experienced
symptoms, either alone or in combination wattysical and mental impairments, that caused more
than a minimal limitation in her ability perform work-related activitiedd. at 18. Additionally,
the ALJ determined that Plaintiff's lumbampairment was not a medically-determinable
impairment because the record did not indicate Phaintiff had any type of lumbar impairment.
Id.

Continuing, the ALJ determined that Plaintiitl not have an impairment or combination
of impairments that met or medically equaled sbeerity of one of the listed impairments in 20
C.F.R. Part 404, Subpart P, Appendix 1, spealily considering Listing 2.10 (hearing loss not
treated with cochlear implant), Listing 3.03 (as#)niisting 12.02 (organic mental disorders), and
Listing 12.04 (affective disorders). Tr. at 18-2Blaintiff does not take issue with the ALJ’s
determination that Plaintiff did not have an impairment or combination of impairments that met or
medically equaled the severity of one of théslisimpairments in 20 C.F.R. Part 404, Subpart P,
Appendix 1, and the ALJ’s analysis on thesue need not be addressed again &eeECF Dki.
#15.



The ALJ found that Plaintiff had the residual functional capacity (“RFC”) to perform a full
range of work at all exertional levels, but wilie following limitations: frequently receive verbal
communications; avoid even moderate exposure to noise if verbal communication was necessar
for performance of the job; avoid concentragggosure to extreme heat, extreme cold, humidity,
fumes, odors, dusts, gases, and poor ventilagiothpccasionally understand, remember, and carry
out detailed or complex instructionisl. at 21. Additionally, the ALJ found that Plaintiff would be
limited to simple tasks, and that she could not work at a production pace, but could perform goal
oriented work. Id. In making this determination, the ALJ stated that Plaintiff was limited by
asthma, but that there was no indication thanBféhad suffered any cardiac problems related to
her asthmald. Further, Plaintiff had received treatméoit her asthma, and the record indicated
that Plaintiff was never hospitalized and that mi#idid not receive constent treatment for her
asthmald. at21-22. Accordingly, the ALJ found that Plaintiff's alleged limitations associated with
asthma were less credible, but did impose the limitation precluding Plaintiff from exposure to
extreme heat, extreme cold, humidity, fumes, odors, dusts, gases, and poor veniilatiba2.

The ALJ next found that Plaintiff was limdeby hearing loss. Tr. at 22. The ALJ
summarized Plaintiff's medical haaty, indicating that Plaintiff hasuffered from hearing loss since
age five, that Dr. Fine opined that Plainsfiffered from mild to moderate downward sloping
bilateral sensorineural hearingsg and that Plaintiff reported that her hearing issues had not
prevented her from obtaimg a job in the pastid. The ALJ also considered Dr. Mease’s finding
that Plaintiff was able to respond appropriatelioud conversational speech without hearing aids,
and that Plaintiff was able tecognize two of three words in éaear when words were spoken at
a distance of three feet without thelp of her ability to read lipdd. Further, the ALJ considered
Plaintiff's ability to hear normal conversational speath distance of ten feet with hearing aids.

Id. For these reasons, the ALJ determined thaalleged symptoms associated with Plaintiff's
hearing loss were not as limiting as claimed,ddtimpose the limitation that Plaintiff could not
be exposed to noise if verbal communication is necessary for the performance oida job.

The ALJ determined that Plaintiff suffefdrom the mental limitations of ADHD and
depression. Tr. at 22. After indicating Plaintitisv grade point averaged her 1Q of eighty-six,

-9-



the ALJ noted that Plaintiff was able to attend collegge. The ALJ also looked to treatment
records from the Nord Center indicating thatitiff had mild symptoms of depression, but was
generally functioning “pretty well.”ld. After mentioning an opinion from Dr. Riley stating that
Plaintiff had difficulty stayingpn task, focusing, and following eglex directions, and a second
opinion from Dr. Riley stating that Plaintiff was only moderately impaired in her ability to
concentrate on simple work tasks, understand simpteuctions, and follow simple instructions,
the ALJ afforded more weight to the latter opinb@tause Dr. Riley’s opinidhat Plaintiff is only
moderately impaired in these areas was wgipsrted by the Nord Center treatment recoltds.

Next, the ALJ looked to Plaintiff's statemtsnto Dr. Zerba, namely, that she does not
participate in any social activities outside of l®me, and that she is home most of the time
watching movies or using the cpoter. Tr. at 23. The ALJ deteimed that these statements were
inconsistent with other statements made by Plaintiff indicating that she attends sporting events
concerts, visits the YMCA, and@jbes out as often as she calal.” Regarding Plaintiff's contention
that she requires her mother to remind her tol@kenedication, the ALJ found that while Plaintiff
may rely on her mother to remind her to take her medications, Plaintiff does not need to be
reminded to leave the house or to attend various eventSurther, the ALJ looked to inconsistent
statements made by Plaintiff regarding her ability to shop alone. Based on the inconsistent
statements made by Plaintiff regarding socialaéind memory, the ALJ determined that Plaintiff
was not fully credibleld. The ALJ afforded no weight to tleginion of Dr. Zerba for two reasons:
(1) Dr. Zerba was not Plaintiffiseating physician and did not trédaintiff on a regular basis; and
(2) Dr. Zerba's opinion was conti@tory to the treating physician’s opinion and the Nord Center
treatment records showing that Plaintifi'spairments are only ia to moderate.ld. For these
reasons, the ALJ found that Plaintiff's medicadlgterminable impairments could reasonably be
expected to cause the alleged symptoms, howeweALJ also found that Plaintiff's statements
concerning the intensity, persistence, and limiting effects of her symptoms were not entirely
credible. Id.

The ALJ gave great weight to the opinionsiaite agency physician Dr. Koricke. Tr. at 23.

After summarizing Dr. Koricke’s opion, the ALJ stated that he was affording great weight to the
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opinion of Dr. Koricke because the opinion waported by her findings and was consistent with
the Nord Center treatment records and the findings of Dr. Riteyat 23-24. The ALJ afforded
Dr. Evan’s opinion that Plaintiff had no mentaliiations some weight becseiit demonstrated that
Plaintiff's symptoms were not as severe aggaite However, based on the records of the treating
physician, Dr. Riley, and the Nord Center, the ALtedained that Plaintiff did suffer from mental
limitations to the extent described in the decisitth.at 24.

Continuing, the ALJ determined that Plginhad no past relevant work, was a younger
individual since she was twenty-eight years otd] bhad at least a high school education. Tr. at 24.
Considering Plaintiff's age, education, wonperiences, and RFC, the ALJ found that there were
jobs in the national economy that Plaintiff could perforich. At the hearing, the ALJ asked the
vocational expert (“VE”) whether jobs existedat national economy that Plaintiff could perform,
and the VE stated that Plaintiff could perforthe jobs of page/library assistant, delivery
marker/router, and cleaner in a hospitdl.at 25. Based on the testimooijthe VE, and all of the
foregoing, the ALJ determined that Plaintiff had beén under a disability, as defined in the Social
Security Act, since March 1, 2011, the date Plaintiff's application was fited.

V. STEPS TO EVALUATE ENTITLEMENT TO SOCIAL SECURITY BENEFITS

An ALJ must proceed through the required sequential steps for evaluating entitlement to
social security benefits. These steps are:

1. An individual who is working andngaging in substantial gainful activity
will not be found to be “disabled” gardless of medical findings (20 C.F.R.
88 404.1520(b) and 416.920(b) (1992));

2. An individual who does not have a “severe impairment” will not be found to
be “disabled” (20 C.F.R. 88 404.1520(c) and 416.920(c) (1992));

3. If an individual is not working and is suffering from a severe impairment
which meets the duration requiremesee 20 C.R. 8§ 404.1509 and
416.909 (1992), and which meets or is equivalent to a listed impairment in
20 C.F.R. Pt. 404, Subpt. P, App. 1, a finding of disabled will be made
without consideration of vocational factors (20 C.F.R. 88 404.1520(d) and
416.920(d) (1992));

4. If an individual is capdé of performing the kind of work he or she has done

in the past, a finding of “not disabled” must be made (20 C.F.R. 88
404.1520(e) and 416.920(e) (1992));
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5. If an individual’s impairment is so severe as to preclude the performance of
the kind of work he or she has donehe past, other factors including age,
education, past work experience and residual functional capacity must be
considered to determine if other work can be performed (20 C.F.R. 88
404.1520(f) and 416.920(f) (1992)).

Hogg v. Sullivan987 F.2d 328, 332 (6th Cir. 1992). The rmlant has the burden to go forward
with the evidence in the first four steps &mel Commissioner has the burden in the fifth sidpon
v. Sullivan 923 F.2d 1175, 1181 (6th Cir. 1990).

V. STANDARD OF REVIEW

Under the Social Security Adhe ALJ weighs the evidence, resolves any conflicts, and
makes a determination of disability. This Courggiew of such a determination is limited in scope
by 8205 of the Act, which states that the “findingthe Commissioner of SadiSecurity as to any
fact, if supported by substantial evidence, shatidrelusive.” 42 U.S.C. 8405(g). Therefore, this
Court’s scope of review is limited to deternmgiwhether substantial evidence supports the findings
of the Commissioner and whether the Commissioner applied the correct legal staAtbaisy.
Sullivan 905 F.2d 918, 922 {6Cir. 1990).

The substantial-evidence standard requires the Court to affirm the Commissioner’s findings
if they are supported by “such relevant evidence as a reasonable mind might accept as adequate
support a conclusion.Cole v. Astrug661 F.3d 931, 937, citingichardson v. Peraleg02 U.S.

389, 401, 91 S.Ct. 1420, 28 L.Ed.2d 842 (1971) (citation amittBubstantial evidence is defined
as “more than a scintilla of evidembut less than a preponderanéaers v. Comm’r of Soc. Sec.,
486 F.3d 234 (6tICir. 2007). Accordingly, when substal evidence supports the ALJ's denial
of benefits, that finding must be affirmed, evea preponderance of the evidence exists in the
record upon which the ALJ coulgave found plaintiff disabledl'he substantial evidence standard
creates a “zone of choice’ within which [an ALGHn act without the feaf court interference.”
Buxton v. Halter246 F.3d 762, 773 (6th Cir.2001). Howe\anr,ALJ’s failure to follow agency
rules and regulations “denotes a lack of suligtbeevidence, even where the conclusion of the ALJ
may be justified based upon the recor@dle, supraciting Blakely v. Comm’r of Soc. Seb81
F.3d 399, 407 (6th Cir.2009) (citations omitted).
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V1. LAW AND ANALYSIS

A. First and Second Assignments of Error

Plaintiff's First Assignment of Error asserts:

The treating physician, Dr. Riley, reported moderate impairments in maintaining

attention and concentration for two-hgperiods of time, and in remembering,

understanding, and following simple instructions. The decision mentions these two
opinions, and assigned “great weight” to the opinion that [Plaintiff] is “moderately
impaired in her ability to concentrate on slenywork tasks.” Yet without explanation

the decision omitted any limitation on simple tasks and instructions.

ECF Dkt. #15 at 19. Plaintiff's Second Assignment of Error claims:

Dr. Riley also reported a moderate limitation in working at a reasonable pace,

interacting with other people, and withstanding the stresses of routine unskilled work;

and an inability to concentrate on simple s 11 to 33 percent of the time. The

decision failed to mention these opinions, and no such limitations were adopted.

Id. at 21.

Plaintiff's First and Second Assignments of Emesentially allege that the ALJ’s decision
violated the treating physician rule by erroneously summarizing the 2012 report prepared by
Plaintiff's treating physician after affording greséight to Dr. Riley’s opinion, and by failing to
adopt or mention several additional limitations eam¢d in the opinion of Dr. Riley. ECF Dkt. #15
at 19-21. Specifically, as to her First Assignmer&wbr, Plaintiff claims that the ALJ combined
Dr. Riley’s opinion regarding Plaintiff's ability to remember, understand, and follow simple
instructions with the separate opinion regarding Plaintiff's persistence, namely, the impairment of
Plaintiff's ability to maintain attention and conceation for two-hour periods and that her attention
and concentration would be impairedm 11% to 33% of the workdayd. Plaintiff asserts that
the ALJ’s decision omitted Dr. Riley’s opinions abgpetsistence and pace, as well as improperly
minimizing the impact of a moderate impairment in concentration when performing simple work
tasks.ld. a 20-21. Further, Plaintiff argues thag thL.J’'s RFC finding did not recognize any limits
on Plaintiff's concentration when performing sipvork tasks, and that the decision gave no
explanation as to why a moderateitetion was equivalent to no limitationd. at 21. Plaintiff's
Second Assignment of Error asserts that the ALJ’s decision failed to mention limitations imposed

on her ability to work at a reasonable pace, intesgtt other people, or withstand the stresses of
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routine work, as well as reiterating that the Ad.décision did not memin Dr. Riley’s opinion that
Plaintiff would be unable to concentrate on simptak tasks for 11% to 33% of the workday.
Defendant argues that the ALJ specifically considered the portions of Dr. Riley’s opinion
with which Plaintiff has taken issue, and tha #gency’s regulations and rules make it clear that
it is the ALJ’s responsibility to assess a clainmrgsidual functional capacity. ECF Dkt. #17 at
8 (citing 20 C.F.R. § 416.946(c); SSR 96-5p, 19963¥4183, at *2). Further, Defendant asserts
that no doctor’s opinion or testimony is alone cosisle on the issue of RFC, but rather, SSR 96-5p
expressly states that RFC is not a medicalrdetation and is instead an administrative finding.
ECF Dkt. #17 at 8-9. Defendant asserts thaflh&gave Dr. Riley’s opinion great weight based
on the records from the Nord Center, and tookRiey’s opinion regarding Plaintiff's severity
rating and considered the opinion whastermining Plaintiff's RFCId. at 9. Finally, Defendant
argues that Plaintiff has not established thatALJ’s conclusion was not based on substantial
evidence.ld. Defendant does not argue that the treating physician rule is inapplicable.
Defendant is correct in assagithat an RFC determination is left to the ALJ, however, the
ALJ is bound by the rules and regulations of 8oeial Security Administration, including the
treating physician rule. An ALJ must give cotiirgg weight to the opinion of a treating source if
the ALJ finds that the opinion is well-suppattey medically acceptable clinical and diagnostic
techniques and not inconsistent with tHesptsubstantial evidence in the recdidison v. Comm’r
of Soc. Sec378 F.3d 541, 544 {&Cir. 2004). If an ALJ decide® discount or reject a treating
physician’s opinion, he must provide “good r@as’ for doing so. SSR 96-2p. The ALJ must
provide reasons that are “sufficiently specifiotake clear to any subsequent reviewers the weight
the adjudicator gave to the treating source’slica opinion and the reass for that weight.1d.
This allows a claimant to understand how heedasletermined, especially when she knows that
her treating physician has deemed her disabled and she may therefore “be bewildered when tol
by an administrative bureaucracy that [s]he is nokess some reason for the agency’s decision is
supplied.” Wilson, 378 F.3d at 544 (quotingnell v. Apfel177 F.3d 128, 134 (2d Cir. 1999)).
Further, it “ensures that the ALJ applies the treating physician rule and permiisghdappellate

review of the ALJ’s application of the ruleld. If an ALJ fails to ex@in why he or she rejected
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or discounted the opinions and how those readbested the weight afforded to the opinions, this
Court must find that substantial evidenceaisking, “even where the conclusion of the ALJ may
be justified based upon the recorBdgers486 F.3d at 243 (citingvilson 378 F.3d at 544).

The Sixth Circuit has noted that, “while ittisie that a lack oEompatibility with other
record evidence is germane to the weighd teating physician’s opinion, an ALJ cannot simply
invoke the criteria set forth in the regulations ifrdpso would not be ‘sufficiently specific’ to meet
the goals of the ‘good reason’ rulg=tiend v. Comm’r of Soc. SedNo. 09-3889, 2010 WL
1725066, at *8 (6th Cir. 2010). The Sixth Circuit has held that an ALJ's failure to identify the
reasons for discounting opinions, “and for explagnprecisely how those reasons affected the
weight” given “denotes a lack of substantialdmnce, even where the conclusion of the ALJ may
be justified based upon the recorBarks v. Social Sec. AdmimNo. 09-6437, 2011 WL 867214,
at *7 (6th Cir. 2011) (quotinRogers 486 F.3d at 243 )However, an ALJ need not discuss every
piece of evidence in the administrative record so long as he or she considers all of a claimant
medically determinable impairments and the opinion is supported by substantial eviseeite.
C.F.R. 8 404.1545(a)(2ee also Thacker v. Comm'r of Soc. 3¥rFed.Appx. 661, 665 (6th Cir.
2004). Substantial evidence can be “less than a preponderance,” but must be adequate for
reasonable mind to accape ALJ’s conclusionKyle v. Comm’r of Soc. Se609 F.3d 847, 854
(6th Cir. 2010) (citation omitted).

The ALJ’s substantive discussion of Dr. Riley’s opinion consists of the following:

During an examination dated Febru2; 2011, treating physician Michelle Riley,

D.O., reported that [Plaintiff] had diffitty staying on task, focusing, and following

complex directions. In a medical source statement dated July 25, 2012, Dr. Riley

reported that [Plaintiff] was only moderat@typaired in her ability to concentrate on

simple work tasks, and to understand and follow simple instructions. The

undersigned gives great weight to Riley’s opinion that [Plaintiff] is only

moderately impaired in her ability towcentrate because it is well supported by the

Nord Center treatment records and function report discussed above.

Tr. at 22. The ALJ mentions DRiley’s opinion two additional ties in the decision, but only to
indicate whether another physician’s opinion was consistent or inconsistent with Dr. Riley’s

opinion. Id. at 23-24.
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As an additional matter, the ALJ indicates thais providing “great weight” to the opinion
of Dr. Riley, Plaintiff's treating physician, rathéran “controlling weight,” as is requiredsee
Wilson 378 F.3d at 544. The ALJ made no indication why he chose not to provide controlling
weight to the opinion of Plaintiff's treatinghysician and did not provide any reasons why he
thought Dr. Riley’s opinion was inconsistent witte other substantial evidence in the recadd.
Even if the ALJ meant to afford controlling wgéit to Dr. Riley’s opiniorand harmlessly indicated
that he was affording “great weight” insteghe ALJ omitted portions of Dr. Riley’s opinion
without explanation when determining Plaintiff's &F Plaintiff correctly asserts that the ALJ's
decision omitted any discussion of,RFC finding regarding, Dr.iRy’s opinion that Plaintiff's
attention and concentration when performing simple work tasks would be impaired from 11% to
33% percent of the workday, as well as Pl&istiimitations interacting with other people and
withstanding the stresses of routine unskilledkwdrhe ALJ did not mention these opinions, much
less provide any discuss of how these opinions weensistent with other substantial evidence
in the record. Contrary to Plaintiff's positiohdoes appear that the ALJ addressed Dr. Riley’s
opinion that Plaintiff had a moderate limitation in working at a reasonable pace, as is evidenced by
the ALJ restricting Plaintiff to jobs whereqatuction pace work would nbe required. However,
since the ALJ failed to provide controlling weigbtthe opinion of Plaintiff's treating physician,
failed to provide reasons as to why the opimbtie treating physician was discounted, and omitted
portions of the treating physician’s opinion without explanation, this case must be remanded.

B. Third, Fourth, Fifth, and Sixth Assignments of Error

In light of the undersigned’s recommendatiaai thhe Court remand the instant case because
the ALJ's RFC determination failed to comply with the treating physician rule, the undersigned
further recommends that the Court decline to asidadl but one of the remaining allegations as the
ALJ’'s re-evaluation and analysis on remand may impact his findings on these issues in the
remaining steps of the sequential evabrafor the reasons presented beloee Reynolds v.
Comm’r of Soc. Sec424 Fed. Appx. 411, 417'{&€ir. 2011).

Plaintiff's Third Assignment oError asserts that the ALJ did not reasonably weigh Dr.

Zerba’s opinion. The ALJ stated that the decisegarding the weight afforded to Dr. Zerba’s
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opinion, which indicated that Pldiff had limitations in eighteen owff twenty basic work abilities,
was made, in part, because Dr. Zerba's opinios iweonsistent with Dr. Riley’s opinion. Tr. at
23. This case is being remanded for the Alflilg address Dr. Riley’s opinion, which may have
an affect on whether Dr. Zerba’s opinion is indetent with Dr. Riley’s opinion, in part or in
whole.

Plaintiff's Fourth and Fifth Assignment ofier involve the testimony that was offered by
the VE. Since this case is being remandedafproper analysis of Dr. Riley’s opinion and a
determination of Plaintiff's RFC based on thaalgsis, the jobs that Plaintiff can perform may
change, if the VE finds that there are such jobs that exist in the national economy.

Plaintiff's Sixth Assignment of Error claimhat the ALJ found Plaintiff had moderate
difficulties in concentration, persistence, and pgeethose difficulties weraot reflected in the
RFC finding or hypothetical question posed to the VE. As discussed above, this case is beinc
remanded for a proper RFC analysis, which meguire that the VE be presented with a
hypothetical individual with different limitationsAccordingly, Plaintiff's Sixth Assignment of
Error will be addressed by the ALJ on remand.

C. Seventh Assignment of Error

Plaintiff's Seventh Assignment of error asserts:

The decision denied reopening, erroneously requiring there to be “extraordinary

circumstances” for reopening, and failed to note that the one-year “for any reason”

test applied.
ECF Dkt. #15 at 25. This assignment of ersategarding Plaintiff's application for CDB.

10 C.F.R. § 416.1488(a) reads, “[a] determination, revised determination, decision, or
revised decision may be reopened - [w]ithin 1@nths of the date of the notice of the initial
determination.” It is within the Secretarylscretion whether or not to reopen the cd3egle v.
Sullivan 998 F.2d 342, 346 {6Cir. 1993); 10 C.F.R. § 416.1488R determination, revised
determination, decision, or revised decisioaybe reopened...” (emphasis added)). When a prior
decision is not reopened, this Court has no juriszhdi review the actions the Secretary in the
absence of a colorable constitutional clai@alifano v. Sanders430 U.S. 99, 107-08 (1997);

Cottrell v. Sullivan 987 F.2d 341, 345 {&Cir. 1992);Harper v. Sec. of Health & Human Seyvs.
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978 F.2d 260, 262 {&Cir. 1992);Blacha v. Sec. of Health & Human Ser@27 F.2d 228, 231 {6
Cir. 1990).

Plaintiff asserts that she has raised a colorable constitutional claim because she alleged
denial of “procedural due process.” Plaintifsh#ot raised a colorable constitutional claim, only
asserting that ALJ’'s decision denies Plaintifbgedural due process by using an extraordinary
circumstances test for reopening. ECF Dkt. #%atWhile the undersigned agrees with Plaintiff
that reopening does not require extraordinaryuonstances, the discretion to reopen lies with the
Secretary. “Simply couching in constitutional language what is in reality an argument, that the
Secretary abused [her] discretion in refusingetopen a claim, does not convert the argument into
a colorable constitutional challengdrigram v. Sec. of Health & Human Sen830 F.2d 67 (6
Cir. 1987) (citingGosnell v. Sec. Health & Human Servg&03 F.2d 216 (6 Cir. 1983)).
Accordingly, this Court does not have jurisdictiomgwiew this determination because Plaintiff has
not raised a colorable constitutional claim.

Vil. CONCLUSION
For the foregoing reasons, the Court\FHRSES the ALJ’s decision and REMANDS

Plaintiff's case to the ALJ for analysis consigteith the instant Memorandum Opinion and Order.

Date: February 11, 2016 /s/George J. Limbert
GEORGE J. LIMBERT
UNITED STATES MAGISTRATE JUDGE
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