
 

 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 
------------------------------------------------------- 
      : 
JAMES R. LUPTON, III.,    : Case. No. 1:15-CV-1068 
      : 
   Plaintiff,  : 
      : 
 v.      : OPINION & ORDER    
      : [Resolving Doc. 20] 
CAROLYN W. COLVIN,    :  
ACTING COMMISSIONER OF   :  
SOCIAL SECURITY,   : 
      : 
   Defendant.  :   
      : 
------------------------------------------------------- 
 
JAMES S. GWIN, UNITED STATES DISTRICT JUDGE: 
 
  In this social-security disability benefits case, Plaintiff James Lupton moves the Court 

for an award of attorney’s fees under the Equal Access to Justice Act (“EAJA”), 28 U.S.C. § 

2412.1 In its February 4, 2016 opinion, this Court remanded the case for further consideration by 

the ALJ because the ALJ failed to articulate her reasoning for disregarding State Agency 

reviewing psychologists Drs. Johnston and Steiger’s assessment of Plaintiff’s employment 

limitations.2  

The Government objects to Plaintiff’s request for fees, arguing that the Commissioner’s 

position was substantially justified because failure to elaborate on the weight given to physician 

testimony was a procedural error, rather than a substantive error undermining justification for 

denying benefits.3 The Court agrees with Defendant that the ALJ’s failure to articulate analysis 

was a procedural error, not an absence of analysis. Thus, Defendant’s position was substantially 

justified.  The Court DENIES Plaintiff’s motion for attorney’s fees. 

 

                                                           
1 Doc. 20. 
2 Doc. 16 at 15-19; Doc. 18. 
3 Doc. 22. 
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I. Background 

On May 31, 2013, Plaintiff Lupton filed applications for Social Security Disability and 

Supplemental Security Income benefits.4 Plaintiff’s application alleged diabetes, back pain, knee 

pain, insomnia, memory loss, and confusion.5 Plaintiff alleged a January 29, 2012 disability 

onset date.6 After Plaintiff’s applications were denied initially and upon reconsideration, Plaintiff 

requested a hearing before an ALJ.7 

Lupton appeared with counsel at a hearing before ALJ Penny Loucas on December 10, 

2014.8 ALJ Loucas considered various medical opinions and evidence, including Drs. Johnston 

and Steiger’s recommendations.9 Dr. Johnston found that Plaintiff was able to complete routine 

to moderately complex tasks, but in a workplace with limited social contact and without a strict 

daily quota.10 Dr. Steiger reviewed the record and affirmed Dr. Johnston’s findings.11 Ultimately, 

Drs. Johnston and Steiger gave the opinion that Plaintiff was not disabled.12 

On January 8, 2015, ALJ Loucas determined that Lupton was not entitled to 

Supplemental Security Income or Disability Insurance because “[even with] Plaintiff’s 

limitations, there are jobs that exist in significant numbers in the national economy that the 

claimant can perform.”13 With respect to Drs. Johnston and Steiger’s recommendation, ALJ 

Loucas stated: 

                                                           
4 Doc. 9 at 10. 
5 Id. at 75. 
6 Id. at 10. 
7 Id. at 6.  
8 Id. at 10; Doc. 16 at 1-2. 
9 Doc. 9  at 7-23. In addition to Drs. Johnston and Steiger, ALJ Loucas considered the medical opinions of 
Psychologist Halas, Psychologist Lechowick, Dr. Sioson, Dr. Thomas, and Nurse Grippi.  
10 Id. at 19. 
11 Id. at 136-143. Although Drs. Johnston and Steiger conducted separate assessments and provide separate 
recommendations, this Court will refer to their opinions as a singular “recommendation” because the subject matter 
relevant to remand is equivalent. 
12 Id. at  95, 108. 
13Id. at 22. 
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The undersigned gives some weight to the conclusions of the evaluating sources. 
They were inconsistent in explaining their conclusions with regard to memory 
limitations because when you read the individual answers they said that the 
claimant is not significantly limited in detailed instructions. They also said that 
the claimant would get more anxious under the pressure of a competitive work 
environment but that is not consistent with the evidence that his most recent job in 
Philadelphia was high demand. He worked 7 days a week and it kept him sober.14  
 
Lupton filed a complaint with this Court, arguing that the ALJ’s conclusions and findings 

of fact were not supported by substantial evidence and are contrary to law, regulations and Social 

Security Rulings.15 More specifically, Plaintiff argued that ALJ Loucas improperly assessed 

Nurse Practitioner Patricia Grippi’s opinion and Drs. Johnston and Steiger’s Residual Functional 

Capacity (RFC) assessments and recommendation.16 

This Court agreed with Magistrate Judge Vecchiarelli’s Report and Recommendation, 

affirming the ALJ’s assessment of Nurse Grippi’s opinion, but reversing and remanding ALJ 

Loucas’ consideration of Drs. Johnston and Steiger’s recommendation.17  

Specifically, this Court adopted the Magistrate’s determination that ALJ Loucas erred in 

either not accrediting Drs. Johnston and Steiger’s limitation determination or not adequately 

explaining her decision not to adopt Drs. Johnston and Steiger’s report and recommendation.18 

Remand was warranted because while “the ALJ’s rationale for awarding some weight to the 

psychologists’ opinions addressed Drs. Johnston and Steiger’s memory and adaptation 

limitations . . . the ALJ’s decision does not give this Court insight as to why the ALJ rejected the 

quota limitation.”19 

                                                           
14 Doc. 9 at 19. 
15 Doc. 1. 
16 Doc. 15. 
17 Doc. 16; Doc. 18. 
18 Doc. 16 at 19; Doc. 18. 
19 Doc. 16 at 17-18. 
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Counsel for Plaintiff Lupton now moves for an order awarding an Equal Access to Justice 

Act Counsel Fee for $4,630.51.20 Counsel attaches affidavits and hourly charts justifying the 

award.21 The Government does not oppose the calculation of the award, but argues that the 

award is improper under the EAJA standard.22 

II. Legal Standard 

Under the EAJA, a prevailing party in litigation with the United States is entitled to 

reasonable attorney’s fees unless the government shows that the position of the United States 

was substantially justified, or that special circumstances make an award unjust.23 A Social 

Security claimant who obtains a remand order from a federal district court pursuant to sentence 

four of 42 U.S.C. § 405(g) is a prevailing party for purposes of the EAJA.24  

The government’s position is substantially justified if it is “justified in substance or in the 

main—that is, justified to a degree that could satisfy a reasonable person.”25 

Courts in the Sixth Circuit have long recognized that the government is substantially 

justified in its position when the remand to the ALJ is for so-called “articulation errors.”26 An 

articulation error is present where record evidence supports the ALJ’s decision, but the ALJ fails 

to adequately articulate his or her reasoning for the decision.27 Remands on procedural grounds 

or articulation errors do not warrant awards under EAJA when nothing about the specific remand 

                                                           
20 Doc. 20. Plaintiffs calculate EAJA fees using a rate of $183.75 per hour. Defendant does not object to this rate. 
21 Docs. 20-1-20-11. 
22 Doc. 22. 
23 28 U.S.C. § 2412(d)(1)(A). 
24 Shalala v. Schaefer, 509 U.S. 292, 300-01 (1993). 
25 Pierce v. Underwood, 487 U.S. 552, 565 (1988) (internal quotation omitted). 
26 Anderson v. Comm’r of Soc. Sec., 198 F.3d 244 (6th Cir. 1999) (unpublished).  
27 DeLong v. Comm’r of Soc. Sec. Admin., 748 F.3d 723, 727 (6th Cir. 2014). 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS405&originatingDoc=Ic3e2d91d5afc11e5a795ac035416da91&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_16f4000091d86
https://ecf.ohnd.uscourts.gov/doc1/14108314414
https://ecf.ohnd.uscourts.gov/doc1/14118314415
https://ecf.ohnd.uscourts.gov/doc1/14118314425
https://ecf.ohnd.uscourts.gov/doc1/14118352274
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS2412&originatingDoc=Ic3e2d91d5afc11e5a795ac035416da91&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_a7830000870a0
https://1.next.westlaw.com/Document/Iaf784f149c7e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=UniqueDocItem&contextData=%28sc.UserEnteredCitation%29&userEnteredCitation=509+U.S.+292
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https://1.next.westlaw.com/Search/Results.html?query=Mohr%20social%20security&jurisdiction=CTA6_D&saveJuris=False&contentType=ALL&querySubmissionGuid=i0ad6040c00000154ca9ad1aca7f65e0f&startIndex=1&searchId=i0ad6040c00000154ca9ad1aca7f65e0f&kmSearchIdRequested=False&simpleSearch=False&isAdvancedSearchTemplatePage=False&skipSpellCheck=False&transitionType=Search&contextData=%28sc.History*oc.DocLink%29#I39fbe905776c11e2a531ef6793d44951
https://1.next.westlaw.com/Document/I94304281bfea11e3b58f910794d4f75e/View/FullText.html?navigationPath=%2FFoldering%2Fv3%2Farutsky%3D40law.upenn.edu%2Fhistory%2Fitems%2FdocumentNavigation%2F3117a8b5-0b7e-4971-8b7a-0b59c9d50e81%2FyrSI91xpE7XWJEkCgfgraof32nPkD1ZaLAXwTYac4MDQjaAuN1QKuRQWA3NRTLFMykQNux8twpS2P6uHns9xs0EDOZCK6Hez&listSource=Foldering&list=historyDocuments&rank=16&sessionScopeId=2d8b4bdb095f4e815ed391e69cb15def99adda983022001e428c0529cf635d1d&originationContext=MyResearchHistoryAll&transitionType=MyResearchHistoryItem&contextData=%28oc.Search%29&VR=3.0&RS=cblt1.0


Case No. 1:15-CV-01068 

Gwin, J. 
 

5 
 

implies a lack of substantial justification. Such procedural errors do not undermine the merits of 

the decision.28  

In contrast, complete failure to engage in a required step of the analysis is not an error of 

degree or articulation.29  Rather, it is a substantive error in failure to analyze.30 The 

Government’s position in defending such an error is not substantially justified.31 

III. Discussion 

This Court ordered a remand pursuant to sentence four of 42 U.S.C. § 405(g).32  Plaintiff 

is the prevailing party and the Government does not contend that any special circumstances 

support denying EAJA relief.33 Nevertheless, the Government argues that its position is 

substantially justified because the ALJ’s failure to elaborate on discounting Drs. Johnston and 

Steiger’s determination of limitations is merely an articulation error.34 

Here, the Government’s position is substantially justified. This Court previously reversed 

and remanded ALJ Loucas’ determination that Plaintiff was not eligible for SSI because of an 

articulation error.  

 The ALJ’s error is an articulation error, rather than a substantive error, because it was 

caused by insufficient explanation rather than absence of explanation. In Escobar v. Colvin, the 

Court found a substantive error where “nothing in the ALJ’s decision explained the omission of 

[specific] limitations from Plaintiff’s [RFC medical assessment].”35 

                                                           
28Id.; see also Anderson v. Comm’r of Soc. Sec., 198 F.3d 244 (6th Cir. 1999) (holding that while an ALJ’s 
articulation demanded reversal and remand, the ALJ’s underlying position was still rational). 
29 Escobar v. Colvin, No. 1:13-CV-2508, 2015 WL 4041845, at *4 (N.D. Ohio July 1, 2015). 
30 Id. 
31 Id. 
32 Doc. 18. 
33 Docs. 22, 23.  
34 Doc. 22. 
35 Escobar v. Colvin, No. 1:13-CV-2508, 2015 WL 4041845, at *4 (N.D. Ohio July 1, 2015). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999255789&pubNum=0000506&originatingDoc=If6df23e0633a11e59fd198fba479fdb1&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.History*oc.Keycite%29
https://1.next.westlaw.com/Document/I39c6bbcb219411e5a807ad48145ed9f1/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad70527000001553ab795d9f1d2d94b%3FNav%3DCASE%26fragmentIdentifier%3DI39c6bbcb219411e5a807ad48145ed9f1%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=c3da0c3cce113fb73187161f489d133e&list=ALL&rank=2&grading=na&sessionScopeId=2d8b4bdb095f4e815ed391e69cb15def99adda983022001e428c0529cf635d1d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://ecf.ohnd.uscourts.gov/doc1/14118180034
https://ecf.ohnd.uscourts.gov/doc1/14118352274
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https://1.next.westlaw.com/Document/I39c6bbcb219411e5a807ad48145ed9f1/View/FullText.html?navigationPath=%2FFoldering%2Fv3%2Farutsky%3D40law.upenn.edu%2Fhistory%2Fitems%2FdocumentNavigation%2F3f40b348-5a60-41c5-bbf0-1ec7d8ce5169%2FhdeHLDvYbQeDoq0We%60rTY9VTtogJQEx|bhtdCIj6VRJ2nSFErV4scYxAYnIrBjUVSehrUvYrkbe|%60u8ro7NvGbqw|ncpKdUN&listSource=Foldering&list=historyDocuments&rank=46&sessionScopeId=c87b8456ddd8b29780fa5da1f7da0882cb509eee1c1432457ef5dd3eb2e7f853&originationContext=MyResearchHistoryAll&transitionType=MyResearchHistoryItem&contextData=%28oc.Search%29&VR=3.0&RS=cblt1.0
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Unlike Escobar, ALJ Loucas explicitly addressed Drs. Johnston and Steiger’s assessment 

and recommendation for Plaintiff and gave specific reasoning for partially discrediting Drs. 

Johnston and Steiger’s recommendation.36  

Even though ALJ Loucas did not explicitly address the quota limitation, his consideration 

of Plaintiff’s Philadelphia employment may be considered an explanation for omission of the 

quota limitation. Further distinguished from Escobar, the ALJ in Escobar attributed “great 

weight” to the medical opinions at issue,37 and thus was required to provide greater explanation 

than ALJ Loucas, who only gave Drs. Johnston and Steiger’s recommendation “some” weight.  

While this Court held ALJ Loucas’ reasoning to be an insufficient explanation, her evaluation of 

the record exceeded the non-existent Escobar discussion. .  

In DeLong v. Comm’r of Soc. Sec., the court reversed and remanded an ALJ’s opinion 

finding no disability because the ALJ failed to explain his findings in sufficient detail, 

constituting a procedural error for which attorney’s fees should not be awarded under EAJA. 38 

Similar to DeLong, the error in ALJ Loucas’ decision was in the depth of reasoning provided for 

discrediting Drs. Johnston and Steiger’s recommended quota limitation.  

The error on remand is an articulation error because it does not necessarily undermine the 

merits of the Government’s reasoning or ALJ Loucas’ opinion. On remand this Court instructed 

ALJ Loucas to either adopt the limitation on quota-related work or explain her decision not to 

adopt Drs. Johnston and Steiger’s recommendation. Neither option inherently renders the 

Government’s position unjustifiable. Even if ALJ Loucas adopts the quota limitation, this alone 

does not render Plaintiff disabled nor the Government’s position unjustified. 

                                                           
36 Doc. 9 at 19  (citing inconsistencies between Dr. Johnston’s recommendation and Plaintiff’s memory limitation 
scores and previous “high demand” employment in Philadelphia as reasoning for partially discrediting Dr. 
Johnston). 
37 Escobar, WL 4041845, at *4. 
38 DeLong, 748 F.3d  at 724. 

https://ecf.ohnd.uscourts.gov/doc1/14117931703
https://1.next.westlaw.com/Document/I39c6bbcb219411e5a807ad48145ed9f1/View/FullText.html?transitionType=MyResearchHistoryItem&contextData=(oc.Search)
https://1.next.westlaw.com/Document/I94304281bfea11e3b58f910794d4f75e/View/FullText.html?navigationPath=%2FFoldering%2Fv3%2Farutsky%3D40law.upenn.edu%2Fhistory%2Fitems%2FdocumentNavigation%2F3117a8b5-0b7e-4971-8b7a-0b59c9d50e81%2FyrSI91xpE7XWJEkCgfgraof32nPkD1ZaLAXwTYac4MDQjaAuN1QKuRQWA3NRTLFMykQNux8twpS2P6uHns9xs0EDOZCK6Hez&listSource=Foldering&list=historyDocuments&rank=16&sessionScopeId=2d8b4bdb095f4e815ed391e69cb15def99adda983022001e428c0529cf635d1d&originationContext=MyResearchHistoryAll&transitionType=MyResearchHistoryItem&contextData=%28oc.Search%29&VR=3.0&RS=cblt1.0
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 Furthermore, ALJ Loucas thoroughly surveyed the record and presented other objective 

reasons to deny Plaintiff’s application.39 Outside of the articulation error at issue, Magistrate 

Judge Vecchiarelli and this Court find no other reason to invalidate ALJ Loucas’ determination 

on its merits.40  

ALJ Loucas’ review of the record in favor of denial and the narrow applicability of the 

articulation error indicate that the Government’s position is justified in substance and could 

satisfy a reasonable person. Thus, the Government’s position is substantially justified and 

attorney’s fees are not warranted under EAJA.  However, this finding is without prejudice to 

Plaintiff reapplying for fees if Plaintiff ultimately succeeds in obtaining benefits. 

IV. Conclusion 

The Court DENIES Plaintiff’s motion for attorney’s fees in the amount of $7,640.72. 

 
IT IS SO ORDERED. 

 
 
 
 
Dated: June 27, 2016             s/         James S. Gwin            
               JAMES S. GWIN 
               UNITED STATES DISTRICT JUDGE 

                                                           
39 Id. at 7-28. 
40 See Anderson v. Comm’r of Soc. Sec., 198 F.3d 244 (6th Cir. 1999) (remanding an ALJ’s decision because it was 
based on outdated information, yet holding that the Government’s position was substantially justified because there 
was no evidence that the ALJ’s decision was wrong on the merits). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999255789&pubNum=0000506&originatingDoc=Ice8a0aaddf1611dcb595a478de34cd72&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29

