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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

JANICE VARY, Case No. 1:16-CV-00037
Plaintiff,
VS. OPINION & ORDER
[Resolving Doc Nost and20]
CITY OF CLEVELAND,
Defendant.
JAMES S. GWIN, UNITED STATES DISTRICT JUDGE:

Plaintiff Janice Vary sues the City of Cleveland for damage that a January 2015 wategr main
break caused to her Cleveland propér@laiming diversity jurisdiction, Plaintiff seeks a writ of
mandamus to “compel Defendant to engage in proper appropriation proceedings for the invpluntan
taking of Plaintiff's land and property.”"Defendant moves to dismiss Plairigffequest for a writ
of mandamus pursuant Feederal Rule of Civil Procedure 12(b)®)

The Court ordered additional briled) to address whether it is proper for this Court to issue
a writ that would compel the City of Cleveland to institute another state court &Btiaintiff filed

a supplemental briéf.Defendant respondéd.

For the following reasons, the Co@RANT S Defendant motion todismiss.

1Doc. 1.

2 See idat 1 44-55, Prayer for Relief.

3Doc.6.

4Doc.13.

5Doc. 16.

6 Doc. 17. Plaintiff also filed a reply, Dod.8, which Defendant moved to strike. D&@f. The Court denies
Defendant’s motion to strike and considers the reply.
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|. Background

Plaintiff alleges that on or about January 9, 2015, a water main break in Cleveland, G
caused water and debris to flood Plaintiff's propérflaintiff states that the flooding caused
damage to the foundation, appliances, electrical systems and plumbing systems of the hous
Plaintiff alleges that the property was condemnethlyCity of Cleveland due to the unsuitable
living conditions® Plaintiff alleges that on or about January 13, 2015, Defendant restored wa
services “without notice,” which caused tuet damage to the buildiri§.

Plaintiff brings this suit under diversity jurisdictiéh.Although the property is located in
Cleveland, Ohio, Plaintiff is a domiciliary ddaryland. Defendant is an Ohio political
subdivision. Plaintiff alleges over $75,000 in damages.

Plaintiff states that she is entitled+@mong other forms of reliefa writ of mandamus to
force Defendant to provide just compensation under Article I, Section 19 of the Ohio

Constitutiont?

The Sixth Circuit has not directly addressecketier a district court can hear a prerequisite

state claim for just compensation when sittingliversity. The Fifth and Tenth Circuits have

directly addressed the question. In both casesCiftuits concluded that it was proper for fedef

“Doc.lat 9.

81d. at 7 10-11.

91d. at | 14.

101d. at 7 15.

1128 U.S.C. § 1332(a)
12d. at Y 44-55.
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courts to hear the state clatfHowever, in both cases the underlying state procedures were
statutory actions for inverse condemnatitn.

Onhio does not have an inverse condemnationtstatather, Ohio law requires a citizen
seek a writ of mandamus against the state actor who allegedly committed the taking.

In particular, when an Ohio government acommits a taking, the state actor is under &
duty to bring an appropriation proceeding agathe landowner to determine and pay just
compensation. Only the government actor can initiate the proceedings. If a property owner
believes that his property has been taken withawppropriation proceeding, the property own¢
mustseek a writ of mandamuso‘force the government actor into the correct appropriation
proceeding.!®

The plaintiff must apply for a writ of mandamus “by petition, in the name of the state (

relation of the person applying, and verified by affidatft The mandamus is “issued in the nan

[0

|

n the

ne

of the state” tahe inferior state actor, commanding that the state actor initiate the appropriation

proceedings’
A writ of mandamusis an extraordinary remedyo be issued with great caution and

discretion” ' Moreover, Plaintiff is asking this Court to issue a writ in the name of the State

BVulcan Materials Co. \City of Tehuacana?238 F.3d 382, 386-87 (5th Cir. 20Qhplding that a federal
district courtcould hear Texas'’s just compensation claim when sitting in diverSityF:in. SA v. La Plata Cty., Bd. g
Cty. Comm’rs 126 F.3d 1272, 1276 (10th Cir. 1998ame holding regarding Colorado’s just compensation
procedure)see alsdsreen v. City of Williamstowi848 F. Supp. 102, 105 (E.D. Ky. 199d)jsmissing federal takings
claims as not yet ripe for review, but finding that Plaitgtiftate law just compensation claim could go forward und
diversity jurisdiction). In earlier rulings, the Fifth and Tenth Circuits had reached the oppositesimomcCory v.
Thomson996 F.2d 310 (10th Cir. 1998)npublished)Samaad v. City of Dalla®40 F.2d 925, 934 (5th Cir. 1991)

Vulcan Materials Cq.238 F.3d at 386-8(®liscussing Texas's inverse condemnation claii);Fin. SA
126 F.3d at 127@discussing Colorado’s inverse condemnation clageg alsdsreen 848 F. Supp. at 10@liscussing
Kentucky’s inverse condemnation claim).

15 Coles v. Granville448 F.3d 853, 861 (6th Cir. 200@hternal citations omitted).

60.R.C. §2731.04

70O.R.C. §2731.01

18 State ex rel. Manley v. WalsBl N.E.3d 608, 612 (Ohio 201{jiting State ex rel. Taylor v. Glass&64
N.E.2d 1 (Ohio 197%)
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Ohio. As a result, this Court requested addéldoriefing on two questions: (1) whether a feder3
court sitting in diversity can issue a writ orderagtate municipal actor to institute state court
proceedings, and (2) whether a federal court shoeN@rtheless abstain from hearing this claim

The motion to dismiss is now ripe.

[l. Discussion
A. Issuing a Writ of Mandamus
The parties agree that this Court may issue the writ of manddmus.

The writ that Plaintiff seeks would be issusghinst a municipal actor, requiring Defenda

il

it

City of Cleveland to begin appropriation proceedings. Under the Eleventh Amendment, states and

state officials have sovereign immunity from snifederal courts in certain circumstanégs.

However, Ohio’s sovereign immunity does eatend to municipal corporations, such as

Defendant City of Clevelantt. As a result, the Eleventh Amendment does not bar this Court from

issuing a writ against the city.
Federal Rule of Civil Procedure 81 (ioymally abolishes federal writs of mandamus.

However, when a court sits in diversity, it acts as any other court of the state, and can issue

1° Doc. 16 at 4 (“Plaintiff therefore maintains a federal court sitting in diversity may issue a mandatory
injunction to compel the City of Cleveland to prodegith an appropriation proceeding.”); DdcZ at 1 (“In absence
of any case law to the contrary, this Court may issue aofwitandamus . . . . The quandary of whether or not this
Court can issue a writ of mandamus is nahsthing that should alarm this Court.”).

20 pennhurst State School & Hosp. v. Haldermé®b U.S. 89, 121 (1984holding that plaintiffs cannot see
injunctive relief in federal court againsstate officer for a violation of state law).

21 Mt. Healthy City Sch. Dist. Bd. of Educ. v. Dey&9 U.S. 274, 280 (197.7).R.C. § 2743.01cf. Mixon v.
State of Ohip193 F.3d 389, 399 (6th Cir. 199@AIthough the Mayr of Cleveland derives his authority from the
State's enabling act . . . [he] represents a ‘municipal catipor’ which the Ohio Legislature defined as a ‘political
subdivision’ expressly excluded from sovereign immunity.”).
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that the state courts are empowered to gfaiMoreover, the All Writs A& grants federal courts
jurisdiction to issue writs of mandamus where ¢heran independent basis for subject matter
jurisdiction?*

This Court, sitting in diversity, can issue a writ of mandamus that Ohio courts are ab
grant. Moreover, subject matter jurisdiction exists, here, wttler.S.C. § 1332(edhecause it is
undisputed that the parties have diverse citizenship. Accordingly, this Court has jurisdiction
issue a writ of mandamus.

B. Abstention

i. Legal Standard

The remaining question is whether this Court should nevertheless abstain from issuir
writ in the name of the State of Ohio, ordering the Defendant City of Cleveland to initiate
appropriation proceedings.

District Courts have a “virtually unflagging” bgation to exercise the jurisdiction given t
them?> However, the Supreme Court has identifiedtain situations when abstention is
appropriate. Atissue in this case is so-callktbodauxabstention —where abstention is proper

because of unclear state law in diversity cd%es.

22 Cf. Guarantee Trust Co. dfew York v. York326 U.S. 99, 108 (1945)Plaintiff repeatedly confirms that
“all counts in this diversity action, inafling the Writ of Mandaus, are Ohio statkased claims, not federal claims.”
Doc.8 at 1. Thus, this Court analyzes the implications ofiigsan Ohio writ while sitting in diversity. Indeed,
Plaintiff could not be seeking a federal remedy. If she were, she would be seeking federal relief beistimgdtate
remedies, in violation dfVilliamson County Regional Planning Commissio Hamilton Bank of Johnson Coutdy3
U.S. 172, 195 (1985}if a State provides an adequate procedursdeking just compensation, the property owner
cannot claim a violation of the Just Compensation Claunsieit has used the procedure and been denied just
compensation.”)

2328 U.S.C. 81651

24 SeeMaczko v. JoygeB14 F.2d 308, 310 (6th Cir. 1987)

25 Colorado River Water Conservation Dist.United States424 U.S. 800, 813 (1976)

26 The parties also briefed so-caldrford abstention, where abstention avoids interference with complé
state administrative procedureBurford v. Sun Oil C0.319 U.S. 315 (1943)Because the Court concludes that
Thibodauxabstention applies, the Court does not reach thaiqned whether Burfordbstention is otherwise
appropriate.
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Thibodauxabstention is based on two decisions decided by the Supreme Court on thé
day —Louisiana Power & Light Company v. City of ThibodduandCounty of Allegheny v.

Frank Mashuda C@&®

In City of Thibodaux the City brought an eminent domain proceeding in Louisiana state

court to take the power company’s propéftyThe case was removed to federal court based of
diversity of citizenshig® Although a state statute seemed to allowcttyés use of eminent
domain, the statute had never bedarjpreted by the Louisiana coufsIn fact, the only
interpretation available came from the Attorney General of Louisiana, who reached the oppd
conclusion®?> The Supreme Court found that abstention was appropriate because of the
unanswered questions of I&%. The Supreme Court said that a state court should address thq
at hand, pointingut that, “[ijnformed local courts may find meaning not discernible to the
outsider.®

The same day, the Supreme Court annouzshuda In Mashudathe plaintiff
challenged Allegheny @inty’s use of eminent domain ¢alarge the Greater Pittsburgh Airpdit.
Unlike Thibodauxthe law at issue iMashudawas clear: “private property cannot be taken for
private use under the power of eminent dom&in&ccordingly, the “only questiofor decision

[was] the purely factual question whether the County expropriated the respondents’ land for

27360 U.S. 25 (1959)
28360 U.S. 185 (1959)
29360 U.S. at 25

30d.

311d. at 30.

321d.

331d.

34d.

35 Mashuda 360 U.S. at 188
361d. at 187.
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rather than for public us€?” Because the state law was clear, federal court did not need to alstain

from adjudicating the casg.

In bothThibodauxandMashudathe Supreme Court addressed whether eminent domajn

raised unique justifications for abstention. Timbodaux the Supreme Court highlighted that the

eminent domain proceedings were “special and peculiar” in nature compared to most suits at

common law?® In particular, the Court highlightetbw interpreting Louisiana’s law would
“apportion[] governmental powers between City and St&teAs a result, the case was “intimate
involved with the sovereign prerogative,” militating in favor of absterftton.

However, theMashudaCourt further refined thisanclusion, holding that the more
standard eminent domain issue in that case was no more “mystically involved with the ‘sove
prerogative’ than other types of suits. The mere fact of adjudicatiran eminent domain disput
would not “unsetti[e] some delicate balance in the area of festatal relations*®

UnderThibodauxandMashuda a federal court should abstain in diversity cases if there
(a) uncertain questions of stééev and (b) an important state interest that is intimately involved
with the government’s sovereign prerogatineyond the mere fact of invoking eminent domain

law.4

371d. at 190.

38|d. at 188, 196.

39 Thibodaux 360 U.S. at 28

401d. at 28.

4d.

42 Mashuda 360 U.S. at 192

2 d.

44 See generallfErwin ChemerinskyFederal Jurisdictior828 (6th ed. 2012).
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ii. Application

Unlike the Louisiana statute iFhibodaux Ohio courts have previously interpreted Ohio
law on the issuance of a writ of mandamusafioinvoluntary taking. But unlike the law in
Mashuda issuing a writ in this case is not a straightforward question of fact.

This Court would have to address questions of law in determining whether to issue t
writ. For instance, to be entitled to a writ ofmdamus, Plaintiff must demonstrate that she lach
“an adequate remedy in the ordinary course of l&wOhio courts have wrestled with the questi
of whether other remedies such as Plaintiff’'s other causes of actiontrespass and nuisanee
provide an adequate remedy as a matter oftaw.

Moreover, this Court may also have to addreixed questions of fact and law. Plaintiff
“must establish a clear legal right to comitd respondents to commence an appropriation
action.”*” But “not every ‘invasion’ of private property resulting frajavernment activity
amounts to an appropriatioff” The taking must be“@irect, natural, or probable result of an
authorized activity,” and the invasion must “appraj®ia benefit to the government at the expe
of the property owner?® Applying thistest to Plaintiff Vary’s claim i§ar more complex than the
straightforward assessmenthfashuda Indeed, the complexity invok@hibodauss admonition
that ‘{i] nformed local courts may find meaning not discernible to the outsijer.”

Most importantly, issuing a writ in the narakthe State of Ohio that orders a municipal

actor to institute state proceedings is intimately involved with the state’s sovereign prerogati

45 Stateex rel.Doner v. Zody958 N.E.2d 1235, 1246 (Ohio 201(tjting Stateex rel.Gilbert v. Cincinnatj
928 N.E.2d 706 (Ohio 201))

46 Seege.g, Stateex rel. Gilmour Realty, Inc. v. Mayfield Hts391 N.E.2d 320, 322-23 (Ohio 2008)

47 Doner, 958 N.E.2d at 124fiting Gilbert v. Cincinnati 928 N.E.2d 706 (Ohio 201)0)

481d. at 1248.

491d. (internal citations omitted).

50 Thibodaux 360 U.S. at 30
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Much like the interpretation of Louisiandaw, Plaintiff is asking a federal cduo “apportion(]
governmental powers between City and State.”

Plaintiff's claim is na seeking a standard form of relfedm a federal court sitting in
diversity. Instead, Plaintiff seeks an “extraordinary remettybe issued by a federal court in thq
name of the State. That order would demandahather Ohio political subdivision commence §

state court proceeding. Abstention is proper.

[11. Conclusion
For the reasons above, this COBRANTS Defendaris motion todismissPlaintiff's cause

of action for a writ of mandamus.

IT IS SO ORDERED.

Dated: June 28, 2016 s/ James S. Gwin
JAMES S. GWIN
UNITED STATES DISTRICT JUDGE

5lid.




