
 
 

                                                                                                                                                                                                          

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF OHIO 

------------------------------------------------------- 

      : 

MARK SWINDELL, ET AL.   : 

      : CASE NO. 1:16-CV-694 

  Plaintiffs,   : 

      : 

vs.      : OPINION & ORDER 

      : [Resolving Docs. 5, 7, 19] 

KENNAMETAL INC.,   :   

      : 

  Defendant.   : 

      : 

-------------------------------------------------------    

 

JAMES S. GWIN, UNITED STATES DISTRICT JUDGE:            

                                                                                                                       

 

 On March 11, 2016, Plaintiffs Mark Swindell, et al. filed a complaint in the Cuyahoga 

County Common Pleas Court bringing intentional tort, fraud, and negligence claims against 

Defendant Kennametal, Inc.1   On March 21, 2016, Defendant Kennametal removed the case to 

this Court.2 On March 23, 2016, Defendant filed a motion to dismiss.3 Plaintiffs then filed a 

motion to convert the motion to dismiss to a motion for summary judgment.4 On April 26, 2016, 

Defendant filed a motion to exclude matters outside the pleadings.5 

 For the reasons below, this Court DENIES the motion to dismiss, DENIES the motion to 

convert the motion to dismiss to a motion for summary judgment, and DENIES AS MOOT the 

motion to exclude matters outside the pleadings. 

 

 

 

                                                           
1 Doc. 1-1.  
2 Doc. 1.  
3 Doc. 5. 
4 Doc. 7. 
5 Doc. 19.  

https://ecf.ohnd.uscourts.gov/doc1/14108255801
https://ecf.ohnd.uscourts.gov/doc1/14118296009
https://ecf.ohnd.uscourts.gov/doc1/14118303515
https://ecf.ohnd.uscourts.gov/doc1/14118251136
https://ecf.ohnd.uscourts.gov/doc1/14108251135
https://ecf.ohnd.uscourts.gov/doc1/14108255801
https://ecf.ohnd.uscourts.gov/doc1/14118296009
https://ecf.ohnd.uscourts.gov/doc1/14118303515
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Discussion 

 

“To survive a motion to dismiss, a complaint must contain sufficient factual matter, 

accepted as true, to ‘state a claim for relief that is plausible on its face.”6 The plausibility 

requirement is not a “probability requirement.”7 The Plaintiff need not try to prove his case in the 

complaint. But there must be “more than a sheer possibility that the defendant has acted 

unlawfully.”8 

 Federal Rule of Civil Procedure 8 provides the general pleading standard and only 

requires that a complaint “contain . . . a short plain statement of the claim showing that the 

pleader is entitled to relief.”9 In deciding a motion to dismiss under Rule 12(b)(6), “a court 

should assume the [] veracity” of “well-pleaded factual allegations.”10 

 Defendant Kennametal filed a substantially similar motion to dismiss with the state court 

in August 2013.11 Judge Hollie Gallagher granted that motion as unopposed to the counts of 

negligence and fraud, but denied as to all remaining counts.12 On March 21, 2014, Defendant 

Kennametal filed a motion for summary judgment in the Cuyahoga County Court of Common 

Pleas with arguments similar to the arguments in Defendant’s motion to dismiss before this 

Court. Judge Gallagher denied the motion for summary judgment on October 8, 2014. Defendant 

Kennametal filed a renewed motion for summary judgment on March 5, 2015. Judge Gallagher 

denied that motion on March 11, 2015.  

                                                           
6 Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atlantic v. Twombly, 550 U.S. 544, 570 (2007)). 
7 Id. 
8 Id. 
9 Fed. R. Civ. P. 8(a)(2). 
10 Id. 
11 Doc. 21-2. 
12 Cuyahoga County Court of Common Pleas Docket CV-13-80760, September 30, 2013. 

https://ecf.ohnd.uscourts.gov/doc1/14118307878
https://cpdocket.cp.cuyahogacounty.us/DisplayImageList.aspx?q=WeW7bfxpIZjKs-5hUpyFJ_Ujsqe7ejrJ0
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 Plaintiffs voluntarily dismissed their action against Kennametal on October 20, 2015 in 

order to prepare medical evidence prior to trial.13 On March 11, 2016, Plaintiffs refiled their 

action against Kennametal, and it was once again before Judge Gallagher.  

 On March 21, 2016, Defendant Kennametal removed the case to this Court and two days 

later, filed a motion to dismiss. The history of this matter indicates that Defendant is engaging in 

forum shopping by filing with this Court a motion to dismiss that is substantially similar to the 

motion to dismiss and motion for summary judgment that Defendant filed in state court.  

  More importantly, under the law of the case doctrine, findings made at one point in the 

litigation become the law of the case for subsequent stages of that same 

litigation.14  The law of the case doctrine dictates that issues, once decided, should be reopened 

only in extraordinary circumstances. 15 In an oft-quoted passage, the Fifth Circuit explained,  

While the “law of the case” doctrine is not an inexorable 

command, a decision of a legal issue or issues . . . establishes the 

“law of the case” and must be followed in all subsequent 

proceedings in the same case in the trial court or on a later appeal 

in the appellate court, unless the evidence on a subsequent trial was 

substantially different, controlling authority has since made a 

contrary decision of the law applicable to such issues, or the 

decision was clearly erroneous and would work a manifest 

injustice.16 

This Court considers this case to be a continuation of the litigation in the former Cuyahoga 

County Common Pleas Court case given the underlying facts and previously conducted 

                                                           
13 Doc. 22 at 2. 
14 United States v. Moored, 38 F.3d 1419, 1421 (6th Cir.1994); see also Arizona v. California, 460 U.S. 605, 618 

(1983). 
15 See Christianson v. Colt Indus. Operating Corp., 486 U.S. 800, 817 (1988). 
16 White v. Murtha, 377 F.2d 428, 432 (5th Cir. 1967). 

 

https://ecf.ohnd.uscourts.gov/doc1/14118308584
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994216027&pubNum=0000506&originatingDoc=I026950ab79b811d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_1421&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1421
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983114949&pubNum=0000708&originatingDoc=I026950ab79b811d98c82a53fc8ac8757&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983114949&pubNum=0000708&originatingDoc=I026950ab79b811d98c82a53fc8ac8757&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Document/I6501297b9c9711d9bc61beebb95be672/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7052600000154a6d14e4eff7885fd%3FNav%3DCASE%26fragmentIdentifier%3DI6501297b9c9711d9bc61beebb95be672%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=1cd91f8316d19146a1aafd15dcaf376d&list=ALL&rank=1&grading=na&sessionScopeId=5a669edcdf924cd338b0caafd5fd2ccefa9b5c479469e674f815fb05894f828c&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967107385&pubNum=350&originatingDoc=I3007ac17941a11d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_350_431
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discovery. Defendant Kennametal has failed to show any exceptional circumstances to justify 

reopening the issues presented in the motion to dismiss.  

This Court declines to treat the motion to dismiss as a motion for summary judgment and  

DENIES the motion to convert the motion to dismiss into a motion for summary judgment and 

thus DENIES AS MOOT the motion to exclude matters outside the pleadings. For the reasons 

above, this Court DENIES the motion to dismiss and schedules this matter for a case 

management conference on June 23, 2016 at 12:00 p.m., Chambers 18A.  

IT IS SO ORDERED. 

 

 

Dated:  May 13, 2016             s/         James S. Gwin            

          JAMES S. GWIN 

          UNITED STATES DISTRICT JUDGE 

 

 


