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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

SECRETARY OF U.S. DEPARTMENT CASE NO. 1:19-CV-00968
OF LABOR,

Plaintiff, JUDGE PAMELA A. BARKER

MEMORANDUM OF OPINION AND
ORDER

ROBERT KAVALEC, et al.,

Defendants.

This matter comes before the Court upon the parsiesultaneous briefingegardingthe
appropriateness of a stay of this caBéaintiff Secretary of U.S. Department of Labtirg“DOL”")
opposes a stay. (Doc. Nos. 40, 4@efendants/ThirdParty PlaintiffsRobert KavalecCharles
Alferio, Victor Collova the Board of Trustees of the Fleet Owners Insurance Ftihd Board”),
andtheFleet Owners Insurance Fu(ite “Fund”) (collectively;'Defendants”) all request that a stay
be granted until March 1, 2020. (Doc. Nos. 38, 41, 43, 44, 45 Tirjl-Party Defendant Medical
Mutual Services, LLC (“MMS”) has not taken a formal position, but, on balance, tebesty is
appropriate. (DocNo. 39.) For the following reasoni,is hereby ORDERED that this case be
STAYED untilMarch1, 2020.

|. Background

This case arises under the Employee Retirement Income Security Act of EBT8A”), as

50

amended, 29 U.S.C. § 1004, seq According to the DOL, the Fund is an employee benefit plan

within the meaning of ERISAnd a multiemployer health and welfare plan that provides health,

welfare, and death benefits to covered members and eligible dependents, including empldnees
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Funds participating employers(Doc. No. lat{ 3,5.) Kavalec, Alferio, and Collovall either
served or continue to serve as Trusteethe Fund. (Id. at 11 12-14.) The DOL alleges that the
Board, Kavalec, Alferio, and Collova, as fiduciaries of the Fund, violated multiple jnowisf
ERISA by, among other thingguthorizing and approving the payment of their own compensa
and administering the Fund in violation of the Health Insurance Portability and Adoitityn#sct
andthe Patient Protection anéiffordable Care Act (Id. at1122-96.)

On April 30, 2019, the DOL filed its Complaint against Defendants based on the &

allegations. If.) Defendants all answered the Complaint and assertedpitg claims against

ion
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MMS. (Doc. Nos. 5, 20, 21, 32.) MMS served as the claims administrator for the Fund ang wa:s

generally responsible for processing and paying, according to the ¢éithe Fund’s benefits booK

and summary plan description, claims for medical and health expenses incuroeeiteg persons

who participatd in the Fund. (Doc. No. 28 at 3.) MMS has moved to dismiss Defendants’ Fhird

Party Complaints against it. (Doc. Nos. 28, 33.) The DOL has also filed matistrike the jury
demands and certain affirmative defenasgserted by Defendants. (Doc. Nos. 17, 23, 42.)

On August 27, 2019, the parties participated in a Case Management Conference w
Court. During that confence,counsel forthe Fund,the Board, and Kavalec (in his capacity a
employee Administrator and not as Trustee), Kavalez se counsel for Collova, and Alferiqro
se orally requested a stay of proceedings until March 1, 202@& Court directed the parties tq
advise the Court by September 10, 2019 regarding whether they were agesatiea stay(Doc.
No. 34.) On September 11, 2019, the parties filed a Joint Status Report in which they advis
Court that they were @ble to come to an agreement regarding a stay of this m@ec. No. 35.)

As a result, the Courtlirected the parties to engage in simultaneous briefeggarding the
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appropriateness of a stayDoc. No. 37.) In particular, the Court asked the pestito address the
three factors courts typically consider: (1) any prejudice to the non-moving fpadtaly is granted

(2) any prejudice to the moving party if a stay is not granted, anth¢3gxtent to which judicial
economy and efficiencyould beserved by the entry of a stagd.)

Pursuant to the Court’s Order, Defendants filed briefs in support of a stay, andhtharfd
Collova also filed responses to the DOL'’s brief. (Doc. Nos. 38, 41, 43, 44, 45 Adhgugh
Defendants filed briefs individually, the Court will addressrthelevantarguments together, as al
are in favor of a stay. First, Defendants argue that the DOL will not be ajuoly a stabpecause
the DOL started investigag the Fundour to five years agand delaying ths case several moreg
months would not prejudice the DOL in any way. (Doc. No. 38 at 2; Doc. No. 4Dat3No. 43
at 2; Doc. No. 47 at 2.pefendants alspoint out thathe DOL has not alleged any imminent dang
to the Fund from mismanagemeinat wauld exacerbate any shortagdunds and delay alone is not
a sufficient reason to deny a stapoc. No. 44at 56; Doc. No. 38 at 2.)

Next, Defendants contend that the Fund would be prejudiced if a stay is not gra
Defendants assert that tRendhas an obligation to pay Kavalec, Alferio, and Collova’s legal fe
in this action, and that such payment is legally permissible. (Doc. No. 4418t)1th addition, there
is an existing insurance policy that potentially prosiceverage for both the Fund and the individu
Defendantsn this casebut the Fund’s initial claim was denied by the insurer. (Doc. No. 41 at
Thus, Defendants contend that, without a stay, the Fund would be prevented from attemptaig tg
coverage from its insuréeforeadditional legafees are incurred, which would deplete the Fung
limited resources and harm the Fund’s participants. (Doc. No. 38aD8c. No. 44 at 123.)

Defendants have represented that the Fund has approximately $2.2 million in totalesgsanoc
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there is alreadyitigation pendingagainst the Fundor over $2 million, in addition taoughly
$55),000 in open claims. (Doc. No. 38 at 3; Dbin. 43 at 3.) Defendants also claim that the
individual Defendants would be prejudiced by ek of a stay because without the opportunity to
obtain payment for their legal fees from either the Fund’s insurer or the Fumdlitsellikely will
have to proceed in this litigation without counsel. (Doc. No. 41 at 3; Doc. No. 44L4t)1Gollova’s
counsel has not been compensated for representing Collova to date, but will not beafiiede
its representation without compensatiodefinitely. (Doc.No. 44 at 4 n.1.) In additiorKavalec,
in his capacity as Trustee, and Alferio have already been representing tlespieke

Finally, Defendants assert that a stay would promote judicial economy and effic@ncy f
severalreasons. First, because the Fund ceased accepting preasiwh$-ebruary 28, 2019, nd
additional claims will be eligible to be paid after February 28, 2QR0c. No. 41 at 2.) As a result,
as of March 1, 2020, the Fund will know with relative certainty its payment obligatiits t
members.(Id.) Defendantargue this knowledge will significantly advance this litigation, as it will
affect how theparties and ta Court view the claims and alleged damages endhase. I¢. at 4.)
Second, Defendants contend that a stay will promote settlement by providiunthgme to resolve
outstanding claims and Defendatitse to secure insurance coverage that would ensurettibat
maximum funds are available for any potential settlemémc.(No. 38 at 4Doc. No. 44 at 15Doc.
No. 47 at 3) Third, Defendants arguthat judicial efficiency is enhanced when all parties are
represented, and a stay again provides time for Defendants to obtain insuranagecandithus,

representation. (Doc. No. 44 1516.)

(@)

As noted above,he DOL filed a brief in opposition to atay, as well as a response t

Defendants’ briefs. (Doc. Nos. 40, 468he DOL argues thatwould be prejudicetly a staypecause




it has brought its claims in a representative capacity on behalf of the Furals@ydwould delay
the adjudication of this case afiie restoration of losses to the Fund, whicluld cause Fund
“participants to be responsible for the full amount of their unpaid health claims.” (Do® &dB.4

Moreover, the DOL asserts that the Fund would not be prejudieesl the case to proceec
becauseheDOL does not allege any violations againstfoed itself and the Fund is prohibited
law from paying or dvancing legal fees to the other Defendantil. 4t 9.) Thus, contrary to
Defendants’ claims, the DOL asserts the Fund’s assets would not be depleterh tiegal fees.
(Doc. No. 46 at 2.) The DOL contends that Kavalec, Alferio, and Colidsawould not be
prejudicedif a staywas not granted, as the only effect would be thal would continue to incur
their own defense costs if thewere unable to resolve their dispsitegith their liability insurer and
this is not a legally cognizable reason dostay. (Doc. No. 40 at 14.) The DOL also questions t}
propriety of the Fund engaging in coverage suits thatlmanperitless oonly benefit the individual
Defendants. (Doc. No. 46 at 4-5.)

Finally, the DOL arguethata stay would not promote judicial economy or efficiency becal
the other litigation currently pending against the Fund will not resolve angdsn this casgDoc.
No. 40 at 15.)In the event thathe Court finds that a stay is warrantdte DOL rejuests that any
stay be limited to sixty days(ld.)

MMS alsofiled a position statement regarding the potential stay of this action. K©o89.)
MMS notes the potential prejudice that the various parties may face, includifigctithat a stay
would prevent MMS from seeking expedited dismissatioat it believes are meritless claims again
it. (Id.at2.) While MMS believes, on balanca stay is appropriate,‘ihas no formal position as to

the propriety of a stay.”Id. at 3.)
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1. Analysis

The Sgpreme Court has held that “the power to stay proceedings is incidental to the

inherent in every court to control the disposition of the causes on its docket with econtmg of

and effort for itself, for counsel, and for litigantd.andis v. NorthAmerican Cq.299 U.S. 248, 254
(1936). Moreover;[t]he decision to enter a stay ‘ordinarily rests within the sound discretion of
District Court.”” GeorgiaPacific Consumer Products LP v. FeurPackaging, Ing. No.
3:09CV1071, 2010 WL 55973, at *2 (N.D. Ohio Jan. 5, 2010) (quddimg Envtl. Council v. U.S.
Dist. Ct, 565 F.2d 393, 396 (6th Cir. 1977)h exercising that discretiofa district court generally
considers three factors: (1) ‘any prejudice to the-mawing party if a stay is granted,” (2) ‘any
prejudice to the moving party if a stay is not granted,” and (3) ‘the extent to whiclajwationomy
and efficiencywould be served by the entry of a stayGriffin v. Portaro Grp, Inc,, No. 1:18CV-
2786, 2019 WL 1577929, at *1 (N.D. Ohio Apr. 12, 2019) (quotvitiams v. City of Cleveland
No. 1:09CV02991, 2011 WL 2848138, at *2 (N.D. Ohio July 14, 2011)).

Having considered all of the parties’ arguments, the Court finds that a staig chse is

owel

the

appropriate.Initially, the DOL has failed to establish that either it or the Fund would be prejudjced

by a stay. The DOL offers nevidencethat a stay would prejudice it, besidedicatingthat a stay
would delaythe adjudication of its claims. Butethy alone is generally not sufficient to prevent
stay, as it is inherent i@mnystay. SeeAutomated Packaging Sys. v. Higlew Packaging Int’] No.

5:14CV2022, 2016 U.S. Dist. LEXIS 194647, at *10 (N.D. Ohio Apr. 15, 2016) (“Plaintiff indicg
that astay will not prejudice Defendant or present it with a clear tactical distygrbeginning by
correctly asserting that delay in itself is not enough to deny a stayddeover, the DOL’s lengthy

investigation prior to bringing susuggestshat thee is no pressing need to resolve its claims agai
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Defendants. With regard to the Fundor which the DOL brings its claims in a representatiye
capacity, the DOL asserts a stay may result in Fund participants notflignrgimbursed fotheir
unpaid ealth claims However, the DOldoes notdentify any way in which a stay would exacerbate
the Fund’s shortage of resources. As Defendants point old(heloes notllegethat Fund assets
arecurrently being misusedrFinally, MMS indicateghatthe only potential prejudice it would facq
from a stay is the delay of its dismissal, but does not oppose a stay, and has Istditaced a stay
is appropriate. Thus, the Court concluttestthis factor does not weigh agatra stay.

While the DOL would not be prejudiced by a stay, multiple Defendants would be prejudiced
if the Court @besnot grant a stay. Firsglthoughthe parties highly contest whether it is legally

permissible for the Fund to pay the other Defenddedsll fees—and the Court takes no position o

-

that issue at this timecontinuing litigation would eliminate any opportunity for the Fund to avoid a
legal dispute ando obtain coverage from its insurer for these expebsésre they start to incur
Relatally, if the Court does not stay the case, Kavalec, Alferio, and Colldli/aot havetime to
obtain coveragéor their legal feesand will likely have to proceed inighlitigation without counsel
based ortheir lack of funds to pay for a defensEhis prejudiceto Defendantsupports the grant of
a stay. SeePan Am Sys., Inc. v. Hardenberdtho. 2:11cv—00339-NT, 2012 WL 485520pat *2
(D. Me. Oct. 12, 2012)grantingastay pendingheresolution othedefendant’s duty to defend clain
against hignsurer).

Additionally, judicial economy and efficiency would be served by the entry of a ®3y.
March 1, 2020, the Fund will knoits total payment obligations to its membemsd will have had
time to resolve many members’ claims, which will help feadi settlement. The potential for

Defendants to obtain insurance coverage will also maximize the poteatrailgble funds, further




increasing the chansehat the parties will be able to reach a settlement. Finafficient
adjudication of the isges will be improved if albf the parties are represented by coungel.such,
this factor also favors a stay in this case.

Accordingly, theCourt finds thata stay of this case is warrantedn addition, the Court
declines to adopt a stay of only sixtays, as advocated by the DOL. The Court agrees
Defendants that sixty days is an arbitrary number. Many of the beinefitsa stay of this casas
discussed above, only arise if the case is stayed through March 1, 02§, the Counill stay
this case until March 1, 2020.

IIl.  Conclusion

For the reasons set forth aboiés hereby ORDERED that this case be STAYED until Mar
1, 2020. Further, the Fund is ORDERED to provide the Court with a status report on Decen
2019 ancevery thirty (30) daythereafteduring the stay of proceeding$he parties are to meet an
conferby November 15, 2019 to reach an agreement as to the tohtka status reports.

IT ISSO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: November 1, 2019 U. S. DISTRICT JUDGE
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