Li v. Sysco et all,

Dodl

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Laura Li, Case No. 3:110CVv 1721

Plaintiff, MEMORANDUM OPINION
AND ORDER

_VS_
JUDGE JACK ZOUHARY
Sysco Corporation, et al.,

Defendants.

Pro se Plaintiff Laura Li brings thisn forma pauperis action against her former employer
Sysco Detroit LLC and Sysco Corporation (collecyv@/sco). Plaintiff assts Sysco violated her
civil rights by discriminating against her based ondwge, disability, race, national origin, sex an
retaliation.

BACKGROUND

Plaintiff, a Chinese national, was hired®ysco on or about Nowger 13, 2006. She began
working as a business development representative, but became a marketing associate two
later. The position required frequent travel fairiiff to attend training sessions. While traveling
to a session in December 2006, Plaintiff was involved in an automobile accident and sustaine
injuries. She claims she later suffered memory loss, amnesia, concentration, visual and

comprehension and cognition impairments, rendering her disabled (Doc. No. 1, at 2).

Plaintiff alleges Sysco knew she was disdblailed to accommodate her disability, and

forced her to sign a letter of resignation, throigimidation, on May 8, 2007 (Doc. No. 1, at 2). Sh

adds she was coerced into signing the letter because she was unaware of its contents du
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disability. There are no additional facts allegesiupport these statements. Plaintiff alleges she
suffered lost wages, benefits, future earningsl@sslof reputation because of Sysco’s actions. S
alleges disability discrimination in violation tife Americans with Disabilities Act of 1990 and thg
Ohio Revised Code, as well as discrimination daseher race, national origin, age, retaliation an
sex in violation of Title VIl of the Civil Riglst Act and the Age Discrimination in Employment Act
Plaintiff further alleges that from 2008 throughl®Q she applied for and was denied the same
similar positions with Sysco.
STANDARD OF REVIEW

Pro se pleadings are liberally construeBoag v. MacDougall, 454 U.S. 364, 365 (1982).
However, generous constructionmb se pleadings is not without limitsSee Wells v. Brown, 891
F.2d 591, 594 (6th Cir. 1989). Federal Civil R8ldemands that a pleading contain a “short af
plain statement of the claim showing that the pleadentitled to relief.” The pleading standard doe
not require “detailed factual allegations,” but it demands more than an unadorned legal accu
Ashcroft v. Igbal, 129 S. Ct. 1937, 1949 (2009). A pleading that offers “labels and conclusiong
“a formulaic recitation of the elemerdsa cause of action will not dold. It must contain sufficient
factual matter, accepted as true, to “state a claim to relief that is plausible on it¢dace.”

ANALYSIS

Title VII of the Civil Rights Actof 1964, as amended, 42 U.S.C. § 2088eqg., provides “[i]t

shall be an unlawful employment practice foremployer . . . to discharge any individual, of

otherwise to discriminate against any individughwespect to his compensation, terms, condition
or privileges of employment, because of such individual's . . . race, sex or national origin . . .

U.S.C. 8 2000e-2(a)(1). Additionally, Title VIl inades “a charge filing provision that ‘specifies with
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precision’ the prerequisites that a pl#f must satisfy before filing suit AMTRAK v. Morgan, 536
U.S. 101, 109 (2002) (quotirexander v. Gardner-Denver Co., 415 U.S. 36, 47 (1974)).
Pursuant to 42 U.S.C. § 2000e-5(e)(1), an imdial is required to “file a charge within the
statutory time period and serve notice upon the peagamst whom the charge is made,” which i
either 180 or 300 days ah employment practiceAMTRAK, 536 U.S. at 109 (“In a State that ha
an entity with the authority to grant or seek relief with respect tollixgea unlawful practice, an

employee who initially files a griemae with that agency must fitke charge with the EEOC within

"2

300 days of the employment practice; in all other States, the charge must be filed within 180 days.”)

“A claim is time barred if it is ndiled within these time limits.1d. “[D]iscrete discriminatory acts
are not actionable if time barred, even when theyralated to acts alleged in timely filed charges
Each discrete discriminatory act starts a newlcfor filing charges allging that act. . . .Id. at 111.

Here, Plaintiff filed two charges of disorination: one on April 6, 2010 and one on Augus
4, 2010. In the April 2010 charge, Plaintiff alleges that (1) Sysco forced her to resign bas
Plaintiff's disability and (2) during a Janu&§10 Industrial Commission meeting, she was subject
to false allegations (Doc. No. 1-2 at 3). In her August 2010 charge, Plaintiff makes these
allegations and also adds that during 2008 and 2b@3eapplied for marketing positions with Sysc
but was denied based on unspecified discrimination against her (Doc. No. 1-2 at 4).

Although Plaintiff makes reference in her Complaint to both the January 2010 Indus

Commission meeting and her attempts at tryingetgain employment with Sysco, the Complaint

primarily focuses on her alleged forced resignatidiiay 2007. She asserts that this action violate
Title VII, the Americans witiDisabilities Act, the Age Discrimination in Employment Act and Ohi

state law. Claims based upon this event, however, are clearly time-barred. At the latest, P
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should have filed a charge within 300 days -- by March 208 42 U.S.C. § 2000e-5(e)(1)
AMTRAK, 536 U.S. at 109. Plaintiff did not filecbarge until April 6, 2010, and therefore, any
claims premised upon the alleged forced resignation are time-barred.
Although the Complaint does not seek any rdbefSysco’s refusal to rehire her from 2008
through 2010, to the extent her Complaint can beteeadek redress for these actions, these clai
are also barred. First, the Aug@910 charge only states that Btdf applied for and was denied
employment with Sysco from 2008 through 2009. Tlwssfany relief she seeks for Sysco’s refus
to rehire her irR010 is barred for Plaintiff’s failure to firdile a timely charge with the Ohio Civil
Rights Commission and the EEOGee 42 U.S.C. § 2000e-5(e)(IAMTRAK, 536 U.S. at 109.
Second, any potential claim Plaintiffay have had with respect to these allegations was require
be filed in a charge within 308ays of the occurrence of tkeenployment practice, as discusse
above. This means that any occurrence of gril@ment practice taking place prior to October 200
is also time-barred.
Therefore, the only conceivable claim Plaintiff may have against Sysco is for a refus
rehire her because of a protected characteristic occurring between October 2009 and the
December 2009. Even if Plaintiff's Complaint cobkl read to include claims arising from event
falling within this time period, however, they too stdiail because Plaintiff simply does not allegg

a prima facie case of discrimination. To make quimma facie case, Plaintiff must allege that: “'(1

she . ..was a member of a progeltlass; (2) she . . . sufferedaatverse employment action; (3) she

... was gqualified for the position; and (4) shewas replaced by someone outside the protected cl
or was treated differently than similarly-situated, non-protected employe®@gight v. Murray

Guard, Inc., 455 F.3d 702, 707 (6th Cir. 2006) (quotidigcarlov. Potter, 358 F.3d 408, 415 (6th Cir.
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2004)). Plaintiff has failed to allege that Syscfused to rehire her because of her race, natior
origin, sex or disability; she only states she wasrabired. This allegation, in and of itself, ig
insufficient to state a claim for discrimination. Plaintiff's retaliation claims, to the extent
Complaint can be read to include any, fail for the same reason.

In addition, any claim that can be gleaneshirthe Complaint based upon the events at t
January 2010 Industrial Commission meeting also mistRdaintiff merely alleges that she was
subjected to several false allegations at this meeting, without alleging the substance of
statements, who made them or how they violateré¢de state law. This conclusory statement dog
not sufficiently state a claim for discrimination or retaliaticdee Igbal, 129 S. Ct. at 1949.

Finally, Plaintiff's remaining allegations of dismination are asserted as violations of th
Ohio Revised Code. Because her federal claims cannot survive, this Court declines to ex
supplemental jurisdiction over any state law claims in this c2s28 U.S.C. § 1367(c)(1) (stating
the court may decline to exercise supplemental jurisdiction when it dismissed all claims over |
it has original jurisdiction).

CONCLUSION

Accordingly, Plaintiff's Application to Proceed forma pauperis(Doc. No. 2) is granted and
the Complaint (Doc. No. 1) is dismissed; Rtdf’'s Motion for Assignment of Pro Bono Counsel
(Doc. No. 3) is denied as moot; Plaintiff’s Motifam Efiling (Doc. No. 7) iggranted; and Defendants’

Motion for Change of Venue (Doc. No. 9) is denied as moot.

al

her

thes

ES

1%}

ercis

vhich




Further, this action is dismissed under Setli915(e), but without preglice to any potential
state law claims she may have. This Court certifiessuant to 28 U.S.C. § 1915(a)(3), that an appegal
from this decision could not be taken in good faith.

IT IS SO ORDERED.

s/Jack Zouhary

JACK ZOUHARY
U. S. DISTRICT JUDGE

November 30, 2010




