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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

CHARLES M. CLIFFORD, ) CASE NO.: 3:13 CV 2751
Petitioner, : )
V. )) JUDGE JOHN ADAMS
KEVIN JONES, Warden, : )
g MEMORANDUM OPINION
Respondent. ) AND ORDER

This action is before the Court upon objectidifed by Petitioner, Charles M. Clifford,
asserting error in the Magistrate Judge’s Repod Recommendation (“the R&R”). (Doc. #10.)
The Court ADOPTS the R&R in its entirety. @ Petition is DENIED AND DISMISSED.

l. FACTUAL AND PROCEDURAL HISTORY

The Report adequately statése factual background andogedural history of this
matter. Petitioner states hesh@o objections to, and has ideieiif no error in, ta Magistrate’s
Synopsis of the Facts; ProceduHiktory; or standard of véeew. The Court will accept the
factual and procedural historyflected in the Report as writtebut will nevertheless summarize
some of the pertinent facts here. In Fmloy 2004 Petitioner was charged by the Paulding
County Grand Jury with two counts of rape, botistfdegree felonies in violation of O.R.C. §

2907.02(A)(1)(b); one count of felonious assaulseaond degree felonyalation of O.R.C. §
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2903.11(A)(1); and one count of sexual batterythiad degree felony wlation of O.R.C. §
2907.03(A)(5). (Return of Writ, Doc. # 11, Exhiliif) Petitioner soughtna received severance
of the felonious assault charges from the rapd sexual battery clggs. Petitioner was
convicted by juries of all chargen two separate tlgm Petitioner was then sentenced to seven
years for the felonious assaultnaiyears for the rape; and foyears for the sexual battery.
Petitioner filed timely, separate, appeals from eafchis convictions. Both appeals resulted in
remand for re-sentencing under the Ohio Supreme Court’'s decis@aterv. Foster, 109 Ohio
St.3d 1, 2006-Ohio-856 (Ohio 2006).

In October 2006, on remand from the Ohiop&me Court, Petitioner received new
sentences of eight years forldeious assault; ten years forpe and five years for sexual
battery; all sentences to be sereetsecutively, for an aggregatewnce of twenty-three years.
(Return of Writ, Doc. # 11, Exhibit 21.) Tweears later, in November 2008, Petitioner field a
motion for leave to appeal his new, 2006, sentenidee Ohio Third District Court of Appeals
denied the motion and dismissibé untimely appeal. (Return Wfrit, Doc. # 11, Exhibit 24.)

Approximately three years laten July 2011, Petitioner filed pro se post-conviction
motion seeking review of hig006 re-sentencing hearing. (Retwf Writ, Doc. # 11, Exhibit
25.) In 2012 the trial court denied the moti®etitioner appealed thdenial; the Ohio Third
District Court of Appeals denied the appsad sponte for lack of jurisdiction. (Return of Writ,
Doc. # 11, Exhibit 27 & 28.) In September 200Aile his appeal was pending, Petitioner filed
objections to the trial court’s dismissal of In®tion and requested to be re-re-sentenced. The
trial court issued an order denying the request amttaéid in that order that Petitioner “shall not
again come before this Court.” ((Return of Whbioc. # 11, Exhibit 30.)Petitioner then filed a

motion for relief from judgment under Ohio CiR. 60(b); which was dead by the trial court;



Petitioner appealed the denial to the Ohio dtistrict; the appellate court denied his motion
and dismissed the appeal in March 2013. Pa@ticought review of the decision dismissing his
motion for a second re-sentencing in the Ohipr8me Court; the Ohio Supreme Court declined
to accept jurisdiction. ((Return ®¥rit, Doc. # 11, Exhibit 38.)

Petitioner now seeks federal review of BB06 re-sentencing. Petitioner contends that
his sentence is contrary to law and that tre @ourt erred in sentencing him to additional time
without making new findings or stating newasons. The Magistrate conducted a thorough
review of the record and found at Petitioner’s Petition to this Court for federal relief is
untimely. Petitioner objects to tiMagistrate’s recommendation.

1. STANDARD OF REVIEW

Motions made pursuant to 28 U.S.C. § 225l gwverned by the standard of review set
forth in the Antiterrorism and Effective dath Penalty Act of 1996 (“AEDPA”). AEDPA
prescribes a narrowabeas corpus remedy only where a State coadjudication has resulted in
(1) “a decision that was contrary to, or ihved an unreasonable application of, clearly
established Federal law,” or (2) a “decision thats based on an unreasonable determination of
the facts in light of the evidence presentethim State court proceediiig28 U.S.C. § 2254(d).
AEDPA further limits “clearly established Federal law” to those principles “determined by the
Supreme Court of the United States.” @&.C. § 2254 (d)(1). For the purposeshabeas
review after AEDPA, “clearly established Federal law” refers to the express holdings of the
United States Supreme Court “gsposed to the dicta” of thatoQrt's decisions “of the time of
the relevant state-court decisionftilliamsv. Taylor, 529 U.S. 362, 365, 120 S.Ct. 1495 (2000).

When evaluating a 8§ 2254 petition thi®uet notes that AEDR and decisional law

applying its restrictions have chbastated that a district caumay not “apply its own views of



what the law should be” but must issue a writyomhere “clearly established federal law” has
been appliedinreasonably, not merely erroneously or incorrectBailey v. Mitchell, 271 F.3d
652, 656 (emphasis added). The Supreme Court reiterates:

If this standard is difficult to meet, that is because it was meant to be. As
amended by AEDPA, 8§ 2254 (d) stops s$hof imposing a complete bar on
federal-court relitigation of claims ahdy rejected in stat proceedings. It
preserves authority to issue the writ aases where there is no possibility
fairminded jurists could disage that the state court’'sasion conflicts with [the
United States Supreme Court’s] precdadenit goes no further. Section 2254(d)
reflects the view that habeas corpusigjuard against extreme malfunctions in
the state criminal justice systems,” reosubstitute for ordinary error correction
through appeal.

Harrington v. Richter, 562 U.S. 86, 102, 131 S.Ct70 (2011) (Citations omitted). The Sixth
Circuit explains:

A state court decision isontrary to’ clearly established Federal law ‘if the state
court arrives at a conclusi opposite to thatached by [U.S. Supreme Court] on
a question of law, or ‘if the state cduconfronts facts that are materially
indistinguishable from a relevant [U.SSupreme Court precedent’ and arrives at
a different result. A state court decisiorais ‘unreasonable application of’ clearly
established Federal law ‘if the stat®uct correctly identifies the correct
governing legal rule from [U.S. Suprer@eurt’s] cases but unreasonably applies
it to the facts of the particular state pnger's case. An ‘unreasonable application’
can also occur where ‘the state courteithnreasonably extends a legal principle
from [the U.S. Supreme Court’s] preesd to a new context where it should not
apply or unreasonably refuses to extend gratciple to a new context where it
should apply.

Ruimveld v. Birkett, 404 F.3d 1006, 1010 (6th Cir. 2Q05nternal citations, toMilliams v.
Taylor, 529 U.S. 405-407, omitted. A petition for religfder 28 U.S.C. § 2254 is subject to the
statute of limitations set forth 28 U.S.C. § 2244 (d), which requires:
A 1-year period of limitation shall apply @n application for a writ of habeas
corpus by a person in custody pursuant to the jurisdiction of a State court. The
limitation period shall run from the latest of—

(A) the date on which the judgment beeafmal by the conclusion of direct
review or the expiration of éhtime for seeking such review;



28 U.S.C. § 2244Allen v. Yukins, 366 F.3d 396, 399 (6th Cir. 2004).

Where, as here, a party filegitten objections to the repoand recommendation issued
by the magistrate judge,ishCourt “shall make” ale novo “determination of those portions of
the record or specified proposed findings @ammendations to whiabbjection is made.” 28
U.S.C. 8636 (b)(1). Only those portionsafeport and recommendation to which the parties
have made an objection are subject to reviglassent an objection, this Court may adopt the
magistrate’s report withoutveew. 28 U.S.C. 8§ 636(b)(1)(CThomasv. Arn, 474 U.S. 140, 145,
106 S.Ct. 466 (1985). With regard to thosetipos of the Report and Recommendation under
review, this Court “may accepteject, or modify, in wholeor in part, the findings or
recommendations made by the magistpatige.” 28 U.S.C. 8636 (b)(1).

The Magistrate Judge Act (28 U.S.C. § @&8B6eq.) “does not allow parties to raise at the
district court stage new arguments or issihia$ were not presented to the magistraltéuir v.
United Sates, 200 F.3d 895, 907 n. 1 (6th Cir.20069¢ also Clark v. U.S, 764 F.3d 653 (6th
Cir. 2014) andenyart v. Coleman, 29 F.Supp.3d 1059 (N.D. Ohio 2014), among others. Thus,
this Court’s review is predicadl on a proper objection to tiagistrate’s evaluation of the
issues presented to the Magase. Fed. R. Civ. Pro. 72 (b)(3) (“The district judge must
determine de novo any part of the magistratiye’s disposition that has been properly objected
to.”) It is incumbent upon the party seekingjaieto file objections “vhich shall specifically
identify the portions of the proposed findingssammendations, or repdd which objection is
made and the basis for such objections.” FedCiR.Pro. 72 (b)(3). “An ‘objection’ that does
nothing more than state a disagreement witmagistrate’s suggesteaesolution or simply

summarizes what has been presented before, is not an ‘objection’ as that term is used in this



context.” Aldrich v. Bock, 327 F.Supp.2d 743, 747 (E.D.Mich. 2004) citihg. v. Walters, 638
F.2d. 947, 949-50 (6th Cir. 1981).
1. LAW AND ANALYSIS

Petitioner does not address the Magistraégialysis of the timeless of his claims or
argue for equitable tolling, instead he claimatthis resentencing waontrary to Ohio law
because the trial court did not making a findihgt he had committed the “worst form of the
offense.” (Objections, Doc. #16, p.2.) BecauBetitioner's contendns concerning his
sentencing in no way address thgbstance of the Magistrate’s R & R, this Court finds that
Petitioner has failed to make the typesobstantive objection that triggersl@novo evaluation
of the proposed findings and recommdation. “An ‘objetion’ that does notimg more than state
a disagreement with a magistratsuggested resolution, or simpummarizes what has been
presented before, is not an ‘objection’ as that term is used in this contex&ich “general
objections” are a duplication of tinend effort and a waste of judatiresources, as they do not
serve the purposes of Federall®Rwf Civil Procedure 72(b)Cvijetinovic v. Eberlin, 617
F.Supp.2d 620, 632 (N.D. Ohio 2008), rev'd on other grounds, 617 F.3d 833 (6th Cir. 2010).
The Court is not required to ferm a duplicative review of Petitioner’'s “objections” that fall
outside the purpose of Federall®of Civil Procedure 72(b).

The R&R properly lays out the law surrounding timeliness, equitable tolling, and the
timeline of Petitioner’s various challenges t® lsentences. PetitionBas not identified any
error in the law relied upon by the R&R. Fumimere, the R&R properiyotes that Petitioner’s
lengthy history of filings in state and fedecalurt have one common theme: from 2008 to the

present, they are consistentigtimely. Petitioner’s objectioraxe therefore OVERRULED.



The R&R is adopted, and the petition hereby DENIED AND DISMISSED. The Court
certifies, pursuant to 28 U.S.€.1915(a)(3), that an appeal frahs decision could not be taken
in good faith. There is no basis on which to isswerdificate of appealability. Fed. R. App. P.

22(b); 28 U.S.C. § 2253(c).

IT ISSO ORDERED.

/s/ John R. Adams
U.S.DISTRICT COURT JUDGE
NORTHERN DISTRICT OF OHIO

Dated: May 16, 2016



