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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Isaac R. Ulmer, Sr., Case No. 3:15 CV 1255

Plaintiff, MEMORANDUM OPINION AND
ORDER DISMISSING COMPLAINT

_VS_
JUDGE JACK ZOUHARY
Dana Driveshaft Manufacturing,

Defendant.

Plaintiff Isaac Ulmer initiated this action against employer Dana Driveshaft Manufactufing
(“Dana”) alleging Dana discriminated against himagoount of his race, failed to take action againgt

a co-worker who assaulted him, and harassed hiatahation for previous discrimination complaintg

(Doc. 22). This is yet another in a stringuosuccessful cases brought by Ulmer against Dana. | In
this case, Ulmer claims Dana violated his Feeinth Amendment equal protection and due procgss
rights under 42 U.S.C. § 1983, and seeks a declajattgynent that Dana’s actions violate Title VII
and Revised Code § 4112.

Pending before this Court is Dana’s MotiorDismiss the Amended Complaint (Docs. 23 &
27), which Ulmer opposes (Doc. 26). For the following reasons, the Motion is granted.

BACKGROUND
Ulmer began working for Dana in Novemld&94, most recently as a forklift operator (Dod|

22 at § 7). Ulmer’s claims arisait of issues he had with co-vker Phillip Wieging. Ulmer alleges

generally that he has “on many occasions bedjested to racial slurs and bigot remarks” from

Dockets.Justia.¢om


https://dockets.justia.com/docket/ohio/ohndce/3:2015cv01255/218571/
https://docs.justia.com/cases/federal/district-courts/ohio/ohndce/3:2015cv01255/218571/28/
https://dockets.justia.com/

U7

Wieging, who “has a history and pattern and pcactif calling his black co-workers racial remark
dating back several yearsd(at { 8). Ulmer points to two egific incidents of harassment. On
March 7, 2014, Wieging “harassadd yelled” at Ulmer, and called him a “lazy asd’ at § 10).

Wieging stopped short of calling Ulmer the “N word,” but strongly impliewli}.( Then, on March

11, Wieging “continually yelled at [UImer] and made derogatory and racist remarks” to him,|and
threw a bucket at Ulmer, striking hind(at § 11). Ulmer complained to his supervisor about
Wieging and criticizes Dana for nokiag immediate action again Wieginigl). Dana suspended

Wieging for three days as astét of the March 11 incidenid| at § 19). Ulmer filed assault charges$

—+

with the Allen County Sheriff's Department areteived a Civil Stalking Protection Order againg
Wieging (d. at § 11). Ulmer lé Dana on disability leave after the March 11 incident and has not
returned to workid.).

A week after the incident, Ulmer filed a disnination charge with the Ohio Civil Rights
Commission (“OCRC”) and the Equal Employment Opportunity Commission (“EEOC”), allegjng

racial harassment based on the incidents with Wiegnd claiming he was “denied equal terms arjd

117

conditions of employment based upon [his] race blaick’a { 6; Doc. 23-1). Ulmer represents h
is an African-American male over the age of fortyd #hus a member of a statutorily protected clags
(Doc. 22 at § 5). The EEOC issuadinding of no probable cause and issued a right to sue lefter
(Doc. 1 at Ex. A). Ulmer timely sued.

STANDARD OF REVIEW

174

An action may be dismissed if the compldaats to state a claim upon which relief can be¢
granted. Federal Civil Rule 12(b)(6At this stage, this Countust accept all well-pleaded factua

allegations as true and construe the Complaint in the light most favorable to HesbDubay v.




Wells 506 F.3d 422, 426 (6th Cir. 2007). Although the Clamnpneed not contain “detailed factual

allegations,” it does require more than “labels and conclusions” or “a formulaic recitation ot

elements of a cause of actioB&ll Atl. Corp. v. Twomblyp50 U.S. 544, 555 (2007). The Complaint

will survive a motion to dismiss if it “contain[s] suffent factual matter, accepted as true, to statg

claim to relief that is plausible on its face&shcroft v. Igbgl556 U.S. 662, 678 (2009). And “[a]

claim has facial plausibility when [Plaintiff] pleadsctual content that allows the court to draw the

reasonable inference that [Defendant] is liable for the misconduct allddenisley Mfg. v. ProPride,
Inc., 579 F. 603, 609 (6th Cir. 2009) (quotilugpal, 556 U.S. at 678).
DISCUSSION

Section 1983 Claims (Counts One, Two and Three). Ulmer claims Dana violated his
Fourteenth Amendment equal protection and gheeess rights, as provided for under 42 U.S.(
§ 1983. In Counts One and Three, Ulmer claims Dana violated the Equal Protection Clau
discriminating against him “in a manner thamnstitutes disparate treatmeand treated Ulmer
differently than other similarly situated persamsaccount of his race” (Do22 at 1 14). Ulmer also
claims he was harassed in retaliation for filing previous discrimination complalts Ulmer
alleges Dana has a “racist atmosphere” in the workplace based on “how black employe

subjected to disparate treatment as far sggline and corrective action is dished oud” &t § 26).
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In Count Two, Ulmer claims Dana violated thedlRrocess Clause because it took no action against

Wieging until a week after the March 11 incideidt @t § 19).

To maintain a Section 1983 action, a plaintiff maltge he was “deprived of a right secure

by the Federal Constitution or laws of the Uniteat&4 by a person acting under color of state law.

Wolotsky v. Huhm960 F.2d 1331, 1335 (6th Cir. 1992). Ulmem#d Dana is a private, for-profit
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corporation (Doc. 22 at § 5), but argues his claims should not be dismissed because it is
plausible” Dana’s actions are guided by the sulbistiincome it receives from government contract
(Doc. 26 at 4). “The actions of a private entky not become state action merely because t
government provides substantial funding to the private patsoivder v. Conlan740 F.2d 447, 450
(6th Cir. 1984). Nor has Ulmer alleged the statercises such “coercive power or provide[s] sug
significant encouragement” to Danastatisfy the state compulsion teg¥olotsky 960 F.2d at 1335.
Ulmer’s Section 1983 claims fail.

Declaratory Judgment (Count Four). Ulmer seeks a declaratory judgment that Dar
retaliated against him and created a hostile wovkrenment in violation of Title VIl and Revised
Code § 4112 (Doc. 22 at 1 30-31). Although Ulmmitsal Complaint included allegations that
Dana violated those statuteso® 1 at 7 23—33), Ulmer omitted tleagpecific causes of action from
the Amended Complaint. In his Opposition, Ulmasgues he has not abandoned those claims and {
the “whole basis of this case surrounds discrimimatiaims [UImer] bringsnder Title VIl and ORC
4112” (Doc. 26 at 5). Even read liberally, the Arded Complaint fails to allege sufficient facts tg
establish a claim under Title VII or Revised Code § 4112.

Ulmer claims Dana retaliated against him for filing previous charges with the OCRC
EEOC, and for initiating federal achis. To pursue a claim under Title VII, a plaintiff must firs

exhaust his administrative remedies by filing a charge with the ES@&2 U.S.C. § 2000e-5(e)(1).

“As a general rule . . . a TitleIMplaintiff cannot bring claims in a lawsuit that were not included in

his EEOC charge.Kuhn v. Washtenaw CtyZ06 F.3d 612, 627 (6th CR013) (internal quotation

omitted). Ulmer admits he did not check the dtiettion” box in his EEOC charge, and the detaile
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statement of facts do not referemqe®r filings so as to put the EEOC or Dana on notice that he W

making a retaliation clainséeDoc. 23-1). Ulmer’s Title VII claim for retaliation therefore fails.
Ulmer’s retaliation clan under Revised Codet812 is similarly insufficient. Claims brought

under the Ohio statute are subject to the samagysis as claims brought under Title Vlee Hollins

v. Atlantic Co, 188 F.3d 652, 658 (6th Cir. 199%)itle Forest Med. Ctr. of Akron v. Ohio Civil

as

Rights Comm’n61 Ohio St. 3d 607, 609 (1991). To establish a prima facie case of retaliation, Uimer

must establish that: (1) he engaged in activity pretely Title VII; (2) the exercise of his civil rights
was known to Dana; (3) thereafter, Dana took aplepment action adverse to Ulmer; and (4) ther

was a causal connection between the protected activity and the adverse employmemgiayien.

v. City of Cleveland229 F.3d 559, 563 (6th Cir. 2000). Ulmer claims he engaged in prote¢

activity -- presumably his previous discriminaticimarges and lawsuits -- but does not allege Da
subjected him to any adverse action as a resuitsoéctivity. Ulmer’s conclusory statements o
“retaliation” are insufficient to state a claim.

Nor does the Amended Complaint “contain suéfitifactual matter” to support a “reasonabl

inference” that Ulmer can satisfy a prima facieectms discrimination by showing: (1) that he was

a member of a protected class; (2) he was sudge¢otunwelcome racial harassment; (3) based on

race; (4) which unreasonably interfered witls iork performance by eating an intimidating,

hostile, or offensive work environment, and (5)fdhich Dana is liable because it knew or shoulgd

have known of the harassment and failed to implement prompt and appropriate corrective a
Barrett v. Whirlpool Corp.556 F.3d 502, 515 (6th Cir. 2009).
Ulmer pleads generally that Wieging engaged fpattern and practice of harassment ove

the years” and that he used “racial remarksf ‘aacial slurs,” but the Amended Complaint does ng
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specify any specific racial comments Wieging ever made or that the alleged harassment in
2014 was racially motivated. A hostile work environment exists when “the workplace is perme
with discriminatory intimidation, ridicule and insulhat is sufficiently severe or pervasive to alte
the conditions of the victim’s employmentHarris v. Forklift Sys., In¢.510 U.S. 17, 21 (1993)
(internal quotation and citation omitted). Thengeral allegations in the Amended Complaint
including tales of alleged racial harassment erpeed by other Dana employees, are isolated, 1
pervasive, and insufficient to establish a plausible hostile work environment G&ienTaylor v.
Donahoe452 F. App’'x 614, 620 (6th Cir. 2011) (dismissing retaliation, harassment, and hostile

environment claims on the pleadings because plaintiff failed to allege any discrete acts H
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employer). Even if Ulmer had experienced racially motivated conduct that amounted to a hpstile

environment, he has not plausibly alleged that Dtolarated or condoned the situation” or “failed
to take prompt remedial actionDavis v. Monsanto Chem. C858 F.2d 345, 349 (6th Cir. 1988).
While Ulmer may feel a three-day suspensionavassufficient sanction for Wieging’s conduct, hg
does not claim Dana’s response manddsindifference or unreasonablene$Blankenship v. Parke
Care Ctrs, 123 F.3d 868, 873 (6th Cir. 1997). Accordingly, Ulmer’s claim for a declaratt
judgment of hostile work environment and retaliation is dismissed.
CONCLUSION

For the foregoing reasons, Dana’s Motion to Dgm{Doc. 23) is granted and this action i
dismissed with prejudice.

IT IS SO ORDERED.

s/Jack Zouhary

JACK ZOUHARY
U. S. DISTRICT JUDGE

January 8, 2016
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