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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Terris Parson, Case No. 4:12 CV 467

Petitioner, MEMORANDUM OPINION
AND ORDER

_VS_
JUDGE JACK ZOUHARY
Robert Farley,

Respondent.

INTRODUCTION

Pro se Petitioner Terris Parson filed this actionr #/rit of Habeas Corpus pursuant to 28

U.S.C. § 2241. Petitioner, who is in federal odgtat the Elkton Federal Correctional Institution if

Lisbon, Ohio (“FCI Elkton”), names Warden RobEarley as Respondent. Petitioner alleges the

Bureau of Prisons (“BOP”) is prohibited from denying him a sentence reduction under 18 U
§ 3621. For reasons set forth below, the Petition is denied.
BACKGROUND

Petitioner pled guilty in a South Carolina federalit to one count of conspiracy to distribute
narcotics in violation of 21 U.S.C. § 848ce United Statesv. Parson, No. 4:07 CR 357 (D. SC filed
Mar. 27, 2007) (Wooten, J.). The district cosentenced Petitioner to 84 months in prison ar
recommended the BOP evaluate him for participati@adrug treatment program while incarceratec

Petitioner enrolled in the Residential Drug Abuse Treatment Program (“RDAP”) at
Elkton, which permits some participants to receive a one-year sentence reduction pursuar

U.S.C. 8§ 3621. That statute provides, in part:
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The period a prisoner convicted of a nonviolent offense remains in custody after
successfully completing a treatment program may be reduced by the Bureau of
Prisons, but such reduction may not be ntlba& one year from the term the prisoner

must otherwise serve.

18 U.S.C. § 3621 (e)(2)(B).

The BOP allegedly advised Petitioner he was not entitled to the reduction because his se
was enhanced two levels for using a firearmvetheless, Petitioner argues he is eligible becau
he is a “nonviolent” offender. According totRiener, the BOP cannot use a firearm enhanceme
to label him as a violent offender because he wasoroticted of a violent ane. He reasons if he
were guilty of using a firearm, the Governmwmatuld have convicted himnder one of the relevant
criminal statutes. Instead, he maintains thé*B©Opunishing him for a crime he has not committe

STANDARD OF REVIEW

Writs of habeas corpus “may be granted by&hpreme Court, any justice thereof, the distrig
courts and any circuit judge within their respegfiwisdictions.” 28 U.S.C. § 2241(a). Section 224
“is an affirmative grant of power to federal coudsssue writs of habeas corpus to prisoners bei
held ‘in violation of the Constitution onies or treaties of the United StatesRicev. White, 660 F.3d
242, 249 (6th Cir. 2011) (quoting Section 22))( Because Petitioner is appearm@ se, the
allegations in his Petition must be construed irfdver, and his pleadings are held to a less stringg
standard than those prepared by coun&éibina v. Thoms, 270 F.3d 292, 295 (6th Cir. 2001).
However, this Court may dismiss the Petitionrat ime, or make any such disposition as law ar

justice require, if it determines the Petition fadsestablish adequate grounds for relféde Hilton

v. Braunskill, 481 U.S. 770, 775 (1987/&ee also Allen v. Perini, 424 F.2d 134, 141 (6th Cir. 1970)

(district courts have a duty to “screen outtifiens lacking merit on their face under Section 2243).
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DiscussioN

Under Section 3621(e)(2)(B), the BOP may reduce the sentence of a prisoner who (1)) wa:

“convicted of a nonviolent offense” and (2) “successfully completes a treatment program.” A

5 the

Supreme Court noted, the BOP “has the authority, but not the duty,” to reduce an eligible indiviqual’s

term of imprisonment under the statute after thdividual successfully completes drug treatmen

Lopezv. Davis, 531 U.S. 230, 241 (2001). Because Se@&#1 did not define “nonviolent offense”

when it was enacted, the BOP published 28 C.F3%0858 to define it. Under the latest version gf

Section 550.58, effective March 16, 2009, it is withinDivector’s discretion to render ineligible for
early release:
(5) Inmates who have a current felony conviction for:
(i) An offense that involved the carrying, possession, or use of a
firearm or other dangerous weapon or explosives (including any

explosive material or explosive device); . . .

(6) Inmates who have been convicted cisil@mpt, conspiracy, or other offense which
involved an underlying offense listed in paragn (b)(4) and/or (b)(5) of this section.

28 C.F.R 8 550.55.

Sentencing Guidelines § 201.1(b)(1) permits a trial judge to increase a defendant’s

offense by two levels when “a dangerous weafeeiuding a firearm) was possessed” during the

unlawful distribution of narcotics. lmopez, the Supreme Court expresheld Section 3621(e)(2)(B)
grants the BOP broad discretion to exclude prisbfr®m receiving a sentence credit if they ar
serving sentences for drug conspiraohanced for a weapons possessieal opez, 531 U.S. at 241

(Section 3621(e) did not limit considerations B@RId use to make decisions and BOP reasonal
concluded inmate’s involvement with firearms in connection with a felony was relevant to €

release decision¥ee also Svant v. Hemingway, 23 App’x 383, 384 (6th Cir. 2001) (BOP did nof
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abuse its discretion by categorically excludingates from Section 3621 sentence reduction wheare
sentences included weapon enhancements).

Like Lopez, Petitioner qualified for the BOP’s treatment program, but is categoricglly

U

ineligible for early release under the BOP’s pplitSection 550.58(a)(1)(vi). Petitioner’s challengs
to the BOP’s discretionary power to deny him early release is not well taken.
CONCLUSION

For the foregoing reasons, the Petition is denied and this actiemgsed pursuant to 28
U.S.C. § 2243. Petitioner’s Motion to Procée&orma Pauperis(Doc. 2)is also dismissed as moot.
Further, under 28 U.S.C. 8§ 1915(a)(3), this Couttifees that an appeal could not be taken in gogd
faith.

IT IS SO ORDERED.

s/Jack Zouhary

JACK ZOUHARY
U. S. DISTRICT JUDGE

September 12, 2012




