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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

MILOUS BROWN, ) CASE NO.: 4:15 CV 1782
Petitioner, : )
V. )) JUDGE JOHN ADAMS
MICHELLE MILLER, Warden, et al., : )
; MEMORANDUM OPINION
Respondents. ) AND ORDER

This action is before theddrt upon objections (Doc. #1%jed by Petitioner, Milous
Brown, asserting error in the Magistrate Juddg®eport and Recommendation (“the R&R”). (Doc.
#18.) The Court OVERRULES Pettier’'s objections, ADOPTS tle®nclusions reached in the
R&R as written. The Petition is DISMISSED in its entirety.

l. FACTUAL AND PROCEDURAL HISTORY

Petitioner’s objections addresgtlnalysis of threef his four remaining grounds for relief.
Petitioner does not object to tfeectual background and procedunatory presented in the R&R.
In the absence of objection, this Court will acdaiyet factual and procedurhistory reflected in
the Report as written.

1. STANDARD OF REVIEW
Motions made pursuant to 28 U.S.C. § 225l gwverned by the standard of review set

forth in the Antiterrorism and Effective dath Penalty Act of 1996 (“AEDPA”). AEDPA
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prescribes a narrohabeas corpus remedy only where a State coadjudication has resulted in
(1) “a decision that was contraiy, or involved an unreasonablgpdication of, clearly established
Federal law,” or (2) a “decision that was basadan unreasonable deteriatiion of the facts in
light of the evidence presented in the Stadart proceeding.” 28 U.S.C. § 2254(d). AEDPA
further limits “clearly established Federal lat@’ those principles “determined by the Supreme
Court of the United States.” 28 UGS.8 2254(d)(1). For the purposeshabeas review after
AEDPA, “clearly established Federal law” refaécsthe express holdings of the United States
Supreme Court “as opposed to thetai of that Court’s decision®f the time of the relevant
state-court decision.Williamsv. Taylor, 529 U.S. 362, 365, 120 S.Ct. 1495 (2000).

When evaluating a 8§ 2254 petition thi®utt notes that AEDR and decisional law
applying its restrictions have cibastated that a district caumay not “apply its own views of
what the law should be” but must issue a writyowhere “clearly established federal law” has
been appliedinreasonably, not merely erroneously or incorrectlyBailey v. Mitchell, 271 F.3d
652, 656 (6th Cir. 2001) (emphasis addetihe Supreme Court reiterates:

If this standard is difficult to meet, that is because it was meant to be. As amended

by AEDPA, 8§ 2254(d) stopshert of imposing a complete bar on federal-court

relitigation of claims already rejected state proceedings. It preserves authority

to issue the writ in cases where therengs possibility fairminded jurists could

disagree that the state ctsirdecision conflicts witljthe United States Supreme

Court’s] precedents. It goes no furtheBection 2254(d) reflects the view that

habeas corpus is a ‘guard against extreralunctions in the state criminal justice

systems,’ not a substitute for ordiparror correctoin through appeal.
Harrington v. Richter, 562 U.S. 86, 102, 131 S.Ct70 (2011) (Citations omitted). The Sixth
Circuit explains:

A state court decision isontrary to’ clearly established Federal law ‘if the state

court arrives at a conclusi opposite to thatached by [U.S. Supreme Court] on

a question of law, or ‘if the state cduconfronts facts that are materially

indistinguishable from a relevant [U.Slipreme Court precedent’ and arrives at a
different result. A state court decisionas ‘unreasonable application of’ clearly



established Federal law ‘if the state cawgtrectly identifies the correct governing
legal rule from [U.S. SupreenCourt’s] cases but unreasbhygapplies it to the facts
of the particular state prisoner’s case. ‘ihmreasonable application’ can also occur
where ‘the state court either unreasonabiiends a legal principle from [the U.S.
Supreme Court’'s] precedent to a neantext where it Isould not apply or
unreasonably refuses to extend that @ple to a new context where it should

apply.
Ruimveld v. Birkett, 404 F.3d 1006, 1010 (6th Cir. 2005) (internal citationsfltiamsv. Taylor,
529 U.S. at 405-407, omitted).

Where, as here, a party files written objest to the report anécommendation issued by
the magistrate judge, this Court “shall makedeanovo “determination of hose portions of the
record or specified proposed findings or recomdations to which objection is made.” 28 U.S.C.
8 636 (b)(1). Only thosgortions of a report and recommendatto which the parties have made
an objection are subject to review; absent an objection, this Court may adopt the magistrate’s report
without review. 28 U.S.C. 8§ 636(b)(1)(Chhomas v. Arn, 474 U.S. 140, 145, 106 S.Ct. 466
(1985). With regard to thogmrtions of the Report and Renmendation under review, this Court
“may accept, reject, or modify, in whole orpart, the findings or recommendations made by the
magistrate judge.” 28 U.S.C. § 636(b)(1).

The Magistrate Judge Act (28 U.S.C. 8§ @&86eq.) “does not allow parties to raise at the
district court stage new arguments or issuas Were not presented to the magistrateliirr v.
United Sates, 200 F.3d 895, 907, n. 1 (6th Cir. 2008 also Clark v. U.S, 764 F.3d 653 (6th
Cir. 2014) andnyart v. Coleman, 29 F.Supp.3d 1059 (N.D. Ohio 2014). Thus, this Court’s review
is predicated on a proper objection to the Magistrate’s evaluation of the issues presented to the
Magistrate. Fed. R. Civ. P. 72(b)(3) (“The dstjudge must determine de novo any part of the
magistrate judge’s disposition that has been ptppdjected to.”) It is incumbent upon the party

seeking relief to file objeatns “which shall specifically ideifly the portions of the proposed



findings, recommendations, wport to which objection is madedathe basis for such objections.”
Fed. R. Civ. P. 72(b)(3). “Arobjection’ that does nothing moreatistate a disagreement with a
magistrate’s suggested resolution or simply sunmeamwhat has been presented before, is not an
‘objection’ as that term is used in this contexfldrich v. Bock, 327 F.Supp.2d 743, 747 (E.D.
Mich. 2004), citingU.S v. Walters, 638 F.2d. 947, 949-50 (6th Cir. 1981).
1.  LAW AND ANALYSIS

Petitioner originally identified seven grounfis relief, three of which were dismissed
previously as procedurally barred. Petitionewraxdresses his objections to three of his four
remaining grounds. The R&R recommends thaitiBeér's remaining four grounds for relief be
dismissed as they are not cognizable in habeas or in the alternative adeif@ibcbarred. In the
absence of an objection to the analysis @ R&R as to ground three, the Court ADOPTS the
R&R as written as to ground three. The QGauil address Petitioner’s remaining grounds.

(A) Ground One

The R&R concludes that Petitioner’s firstognd for relief is without merit because it
addresses an issue of state land as such is na@ognizable imabeas. Petitioner addresses his
objections to the analysis of his sentencing mrgnt. The R&R recomnnels in the alternative
that the ground be dismissed as proceduralfgudied. Petitioner does not address the default
analysis. As a whole, Petitioner’s objectidagshe R&R substantivelyestate arguments made
both in his traverse and in hZ)12 appeal to the @h Seventh DistrictCourt of Appeals.
Nevertheless, to the extent that Petitioner stapegific objections tthe R&R’s analysis, the
Court will address them. Pettier objects to the R&R’s referendesthe Ohio Seventh District
Court of Appeals decision on higedt appeal of his 2011 sentendeetitioner contends that the

R&R erred in accepting the stasppellate court’s conclusion that severing charges had the



practical effect of creating two garate indictmentsPetitioner further olgcts to the conclusion
that his arguments fail to raise a federmahgtitutional issue and to the conclusion tBate v.
Smith, 104 Ohio St.3d 106, 2004-Ohio-6238, 818 N.E288, is both inapposite and superseded
by statute. Petitioner’'s interdependamguments revolve around his belief tisatith should
operate to preclude a guilty verdict resulting from the first trial of a count severed from a single
indictment serving as the basis for a mandateryn of incarceration, pursuant to O.R.C. §
2907.05(C)(2)(b), at sentencing after a guilty verdi¢chensecond trial. Petitioner urges the Court
to conclude that this application 8imith is necessary to prevent aoldtion of his Federal due
process rights. The facts resat to Petitioner’s objectiorege briefly summarized below.

Petitioner was originally drged in May 2009 by the Mahimg County Grand Jury in a
single indictment. The indietent included two counts of @gs sexual imposition (“GSI”) in
violation of O.R.C. 8§ 2907.05(A)(4)(B) and oneunt of rape in violation of O.R.C. §
2907.02(A)(1)(b)&(B). Both GSlaunts were alleged to haeecurred in 2009nvolving two
different minor child victims under the age of IBhe rape count was alledjéo have occurred in
2006 and involved a third minor child victim undbe age of 13. Petitionsought to have the
three counts in his May 2009 indio¢ént severed because each alliegféense involved a different
victim at a different time and in a differenthtion and he believed his due process rights would
be severely prejudiced if a jury was allowed tarhevidence on all charges in a single trial. The
trial court granted Petitioner’s motion for sevemntpart. The court ordered that the GSI counts
— one and two in the indictment — would be triedether. Count threerape — would be tried
separately. Petitioner was fitsied in April 2011 and found gjty of two counts of GSI.

On June 5, 2012, more than a year after aisfeatid sentence weentered on counts one

and two, count three was separately tried tdotirech. At trial Petitioner was found guilty of the



lesser included offense of gross sexual impasitn violation of OR.C. 8§ 2907.05(A)(4) and
scheduled for sentencing on June2012. At sentencing, the ftrieourt imposed a five year
sentence, to run consecutivelittwthe sentences prexisly imposed for hisonvictions on counts
one and two in the indictment fan aggregate term of fifteen ysarThe trial court further found
that, pursuant to O.R.C. 8§ 2907.05(C)(2)(b), Rwetdi’'s five year sentence would be mandatory
due his 2011 GSI convictions.

Petitioner contends that thial court misinterpreted.R.C. § 2907.05(C)(2)(b) which
provides that an Ohio court “shall impose” admaatory prison term” on an offender who “[was]
previously convicted of or pleaded guilty ta¢gs sexual imposition] . . . and the victim of the
previous offense was less thairtden years of age.” Petitionasserts that a prior conviction
resulting from charges severed from a single indictment cannot be considered a “previous
conviction” for the purposes of sentencing. upggort of his argument, Petitioner cites an Ohio
Supreme Court decision finding theasexually-violent-predator spication could only be based
on a conviction entered prior to thelietment charging the specificatioftate v. Smith, 104 Ohio
St.3d 106, 2004-Ohio-6238, 818 N.E.2d 283.

The version of the statute involved 8mith required that a sexually-violent-predator
specification be included in “thedictment, count in an indictmemt; information” as a statement
“in substantially the following form: ‘SREIFICATION (or SPECIFICATION AS TO THE
FIRST COUNT). The grand jury (or insert therson’s or prosecutingtarney’s name when
appropriate) further find and specify that tHeender is a sexually vieht predator.” 1996 Ohio
Laws File 200 (H.B. 180), § 2941.148 (A), effective 1-1-97.

The statute further directed “[ijn determinifay purposes of this section whether a person

is a sexually violenpredator, all othe factors set fth in divisions (H)(1) to (6) of section 2971.01



of the Revised Code that apply regarding pleeson may be consideres evidence tending to
indicate that it is likely that the person will eggain the future in one or more sexually violent
offenses.” 1996 Ohio Laws File 200 (H.B. 188)2941.148 (B), effective 1-97. At that time
O.R.C. 8§ 2971.01(H)(1) stated “Sexually \eat predator means a person who has been
convicted of or pleaded guilty to committing, orefter January 1, 1997, a sexually violent offense
and is likely to engage in the future in onenwre sexually violent offenses.” 1996 Ohio Laws
File 200 (H.B. 180), § 2971.01 (H) effective 1-1-97.

In Smith the Ohio Supreme Court was presentdth the issue of whether the conviction
“required to support the sexuallyokent predator specificationéould be alleged in the same
indictment that included the specificatioBmith, 104 Ohio St.3d at 116. Tisnith Court found
in the negative and held, pursuéme version of O.R.C. § 2971.01(H)then in force, that “only
a conviction that existed prior to the indictmenthe underlying offense can be used to support
the specification.”Smith, 104 Ohio St.3d at 116. The Ohio Seqme Court reached this conclusion
using that court’'s own principlesf statutory interpretation wibut reference to federal law or
United States Supreme Court precedent.

In 2012, the Ohio Seventh District Court of Appeals declined to &ophy in Petitioner’s
appeal of his sentence. Theieving court found that the cases both superseded by statute
and inapposite because unlike the sentencing factor at issu&hithejealt with a specification
that must (1) be charged in an indictment as ameht of the offense and (2) be proved at trial.
Doc. #5-1. Ex. 13, p. 8. The Ohi@site applied by the trial coud impose a mandatory sentence
on Petitioner includes no indmaent or trial prerequisitakin to those analyzed Bmith. Even if
the analysis irBmith had some arguable application tdifRmer’s circumstances, any arguable

relevance was extinguished by B&io State Legislate in January 2005 when, approximately



“[flour months after the court’s holding i@mith, the legislature amended the statute, effective
April 29, 2005.” Sate v. Wagers, 12th Dist. Preble No. CA2009-06-018, 2010-Ohio-2311, 1 30.
The opening paragraphs of H.B73 stated that the purpose tbe amendments to O.R.C. §
2971.01(H)(1) were “to clarify thalhe Sexually Violent Predator &encing Law does not require

that an offender have a prior conviction of a séywéolent offense in order to be sentenced under
the law.” 2004 Ohio Laws File 163 (Am. SuH.B. 473). After the amendments passed, the
resulting statute, effective Aip29, 2005, stated “Sexually vieht predator’ means a person who,

on or after January 1, 1997, commits a sexually violent offense and is likely to engage in the future
in one or more sexually violent offensesO.R.C. 8§ 2971.01(H)(1), 2004 H 473, eff. 4-29-05.
Thus, since April 29, 200%mith reflects neither the letter nor the spirit of Ohio sentencing law.
Even ifSmith included any reference to Federal Constitutional law, which it does not, any arguable
relevance to Petitioner’'s sentencing ended bdfereommitted the offenses he was convicted of

in 2011 and in 2012. No principle articulated Smith had any applicath to Petitioner’s
sentencing more than six years after tise was superseded by statute.

Apart from his mistaken referencesSuwoith, Petitioner offers no decisional law or other
legal support for the balance of his sentenciggiisient. Petitioner objects to decisions made by
Ohio courts applying Ohio sentgng statutes. The United States Supreme Court cautions federal
courts to defer to state court interpretations ateslaw: “[w]e are mindfuthat Ohio courts, ‘have
the final authority to interpret... that State’s legislation.”Brown v. Ohio, 432 U.S. 161, 167
(1977) (quotingGarner v. Louisiana, 368 U.S. 157, 169 (1961)) (Brown the United States
Supreme Court concluded that@hio appellate court’s interprei@an of an Ohio statute defining

the elements of a crime was laotitative, but reversed on thesue of Federal double jeopardy).



Simply stated “federal habeas corpusatetioes not lie for errors of state lavicéwis v. Jeffers,
497 U.S. 764, 780 (1990Q)ackson v. Smith, 745 F.3d 206, 210 (6th Cir. 2014).

Petitioner briefly attempts to remedy the absence of relevant Federal law by citing two
United States Supreme Court cas#®wning v. Cummingham, 368 U.S. 443 (1962) aréynolds
v. Cochran, 365 U.S. 525 (1961), that discuke denial of the right to cmsel at trial on recidivist
charges. Petitioner urges this Court to firlzhais for 28 U.S.C. § 2254 review, overlooked by the
Magistrate, therein. Petitioner is mistaken. What he requests would not be the application of
clearly established federal law, he is not challeggirocedural or substangivairness of either of
his trials, instead he objectsdcstate court’s interpretation of athconstitutes a prior conviction
for purposes of sentencing. Petitioner has nettiled the unreasonab#plication of clearly
established Federal law expressed by the Supr€ourt of the United States necessary to
demonstrate a basis fbabeas relief under 28 U.S.C. § 2254%¢e e.g. Kipen v. Renico, 65 Fed.
Appx. 958, 959 (6th Cir. 2003): “the actual compwatof Kipen’s prison term involves a matter
of state law that is not goizable under 28 U.S.C. 8225¢iting Estellev. McGuire, 502 U.S. 62,
68 112 S.Ct. 475 (1991) (in which the U.S. Supe Court found that evidence incorrectly
admitted pursuant to state law did not merit Fedetagas review because “federal habeas corpus
relief does not lie for errors ofate law.”)). Without delving anfurther into the interpretation of
State law that ADEPA was specifically designe@void, this Court joins the R&R and the Ohio
Seventh District Court of Appeals and rejects Petitioner’s argumerfititatshould in any way
govern his sentence on due process grounds or otlkerRetitioner has notedtified an error of
fact or law in the Magistrate’s Report and Recommendation; accordingly this Court will accept
the R&R as written with regatd Ground One of the Petition. PBS.C. 8 636(b)(1). Petitioner’s

objection to the R&R’s analysis of Ground One is OVERRULED.



(B) Grounds Two and Four

Petitioner’s objections to the R&R’s analysikhis second and fourth grounds for relief
reproduce entire pages of his Traseeto the Writ, simply stateis disagreement with the R&R
and the state reviewing court’s decision, andd®eoid of the necessary violation of “clearly
established Federal law” or “unreasonable deteatiun of the facts in light of the evidence
presented” necessary to sustaabeas relief under AEDPA. 28 U.E. § 2254(d). This Court is
constrained to issue a writ only e such law has been “appliadreasonably, not merely
erroneously or incorrectly.Williams v. Taylor, supra at 365;Bailey v. Mitchell, supra at 656
(emphasis added). Petitioner has made no sumhisg. The materials offered in support of his
second and fourth Grounds omityareference to an unreasonahfgplication of federal law and
instead indicate Petitioner’'s disiséaction with the evidence pmasted at trial and counsel's
decision not to offer dupative testimony at trial.

Much as Petitioner has ignored the requirets®f AEDPA in choasg and framing his
arguments, he has similarly ignoréed. R. Civ. Pro. 72 (b)(3), whichquires him to “specifically
identify the portions of the proposed findingssammendations, or repad which objection is
made and the basis for such objections,”’making his objections. In lieu of specifically
identifying an error of fact or law in thegposed findings and recommendations, Petitioner has
elected to recycle the arguments made in hisérszv As such his “obgtions” which do “nothing
more than state a disagreement with a magi&ratgygested resolution or simply [summarize]
what has been presented before” are not objectamthat term is used in this contex&ldrich
v. Bock, 327 F.Supp.2d at 747 citin.S v. Walters, 638 F.2dat 949-950. Thus, in the absence

of a cognizable claim for relief ilmabeas\and without a substan@vobjection to the R&R
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Petitioner’s second and fourth grounds for redied OVERRULED in theientirety. The R&R is
adopted as written as to Peirier's second and fourth grounds.
IV.  Conclusion

For the reasons set forth herethis Court finds Petitiom&s Objections to the R&R on
grounds one, two, and four of histfen are without merit. Petiiner’'s Objections are therefore
OVERRULED. Petitioner states no objection akitthird ground. This Court has reviewed the
Report and Recommendation and, having foundjdllg and factually acaate, hereby ADOPTS
the Report and Recommendation as to all remgigrounds. The Petition for Writ of Habeas
Corpus is DISMISSED IN ITS ENTIRETY.

This Court certifies, pursuatw 28 U.S.C. § 1915 (a)(3), thah appeal of this decision
could not be taken in good faith, and that therao basis upon which tgsue a certificate of

appealability. 28 U.S.C. § 2253(t)(A); Fed. R. App. P. 22(b).

IT ISSO ORDERED.

/s/ John R. Adams
U.S. DISTRICT COURT JUDGE
NORTHERN DISTRICT OF OHIO

Dated: September 2, 2018
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