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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

BROOKFIELD GLOBAL RELOCATION
SERVICES, LLC,

Case No. 4:15 CV 2029

Plaintiff,
VS. JUDGE JOHN R. ADAMS
CLIFFORD BURNLEY, et al.,

MEMORANDUM OPINION AND
ORDER

N N N N N N N N N N

Defendants.

This matter comes before the Court on Defetsi&lifford and Christine Burnley’s (“the
Burnley Defendants”) Motion to Dismiss (Do#.9). Defendants seek dismissal on multiple
grounds: lack of subject matterrigdiction; lack of personal fisdiction; improper venue; the
doctrine offorum non conveniens; and failure to state a claim on which relief can be grafted
the reasons stated herein, the motion is DENIED.

l. Facts

Defendants do not dispute theslzafacts reflected in the @wplaint. Defendant Clifford
Burnley (“Mr. Burnley”) wasemployed by a company that November of 2014 obtained
Plaintiff, Brookfield Relocation Services, In¢Brookfield”), to manage his relocation outside
of Ohio. At the time the Burnley DefendantsreveDhio residents who owned real property,
located at 149 Fairway Court, Norwalk, OhBrookfield and the Burnley Defendants entered
into a sales agreement. In paegtion to entethis agreement Brookiig obtained a November
2014 title report and title insurance commitmefhe November 2014 title report reflected a

single lien on the property, a mortgage held by Wells Fargo. Pursuant to the agreement, the
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Burnleys transferred their entire inter@sthe Ohio property to Brookfield on or about January
11, 2015. In exchange, on March 9, 2015 BrodHifiesssued $234,240.25 to satisfy the
balanceremaining on the Wells Fargo Mortgage. Braekf also paid $1,801.15 in county

taxes andb1,775.00 for repairs on the property. Brookfield thsted the property for sale and

accepted #hird-party offer in late March 2015.

After having accepted the offer, Brookfieldcetved an updated title report which listed a
judgment lien against the property, whichswided on January 27, 2015, in the amount of
$89,948.18, plus interest. The judgment lien weasied by the Huron County Common Pleas
Court in the matter ofCadleRock Joint Venture, LP v. Clifford Burnley, Case No. CVH
2013 914; the court granted summary judgment efendant CadRock Joint
Venture, LP (“CadleRock”) on December 22, 2014. Mr. Burnlegs appealed the juchgnt,
according to thenformation provided by the paes to this Courtthe appeal remains pending,
and the underlyingudgment has not been stayed. Pursuant to tlositract of sale Brookfield
informed the Burnleypefendants of the defect in title and requested that they clear it within
thirty (30) days. TheBurnley Defendants did not do so. To date, so fathasparties have
informed the Court, the lieremains in place.

At some point after November 2014, Mr. aklls. Burnely relocated to Florida; they
state that at this time they are Florida resideThe instant suit wdied by Brookfield pursuant
to this Court’s jurisditton under 28 U.S.C. § 1332 to heaitsunvolving citizens of different
States when the amount in controversgemds $75,000. Brookfield is a Delaware limited
liability company whose principal place of bosss is alleged to be Burr Ridge, lllinois.
CadleRock is an Ohio limited partnership whesicipal place of business alleged to be in

Trumbull County, Ohio. Brookfield alleges that vensigoroper in the Northern District of Ohio



as the real property involved is located imstBistrict; the conduct seilting in facts alleged
occurred in this District; and the CadleRock Defant is based in this District. Brookfield seeks
various forms of relief includig performance under the contratamages for unjust enrichment
and fraud; and equitable subrogation. The Byridefendants seek dismissal of Brookfield's
claims under multiple theories with the same fddbases: they are now residents of Florida and
the judgment resulting in theeh is subject to appeal.

. Law and Analysis

(a) Subject Matter Jurisdiction

The instant suit invokes this Court’s jsdiction under 28 U.S.& 1332, which provides
“the district courts shall have original jadiction of all civil actions where the matter in
controversy exceeds the sum or value of $75,@0@lusive of interest and costs, and
is between—(1) citizens of differerstates.” 28 U.S.C. § 1332)(d). Mr. and Mrs. Burnley
do not dispute that the parties are citizens of different States. The Burnley Defendants
contend, asheir sole challenge to this Court’'s subjecttteajurisdiction, that the amount in
controversy requirement has not been met because Mr. Byimlappeal of the judgent
underlying the lienis still pending. The Burnley Dendants do not dispaitthat the lien
encumbered the propertyhen the instant Complaint was filed or that #imeount of the lien is
$89,948r1.8, felderateligstsity actionthe amount alleged in the roplaint will suffice unless it
appears to a legal certaintyaththe plaintiff in good faithcannot claim thgurisdictional
amount.”Klepper v. First American Bank, 916 F.2d 337, 340 (6th Cir. 1990), citi®y Paul
Mercury Indem. Co. v. Red Cab Co., 303 U.S. 283, 288-89, 58 S.Ct. 586, 590 (1938). When
determining whether the amount in controvel®s been satisfied, this Court examines the

complaint at the time it was filetd.



In this matter there is no meaningful dispas to the amount in controversy. The lien on
the property more than satisfies the stayutthreshold without reference to Brookfield's
additional damage claims. Under Olaav, the fact that the judgmetiiat resulted in the lien has
been appealed does not alter the legal certahtthe operation of the lien at the time the
complaint was filed. O.R.C. § 2701.19 (“Wherm tharty against whom a judgment is rendered
appeals his cause, the lien oktbpposite party on theeal estate of the appellant that was
created by judgment, shall not be removed or vacated. The real estate shall be bound in the same
manner as if the appeal had not been taken fumdil determination of ta cause.”) Defendants’
challenge to this Court’s subject matter jurisdiction is meritless.

(b) Personal Jurisdiction

This Court follows “state law in detaining the bounds ofitg] jurisdiction over
persons.’Daimler AG v. Bauman, 134 S.Ct. 746, 753, 187 L.Ed.2d 624014) (citing Fed. Rule
Civ. Proc. 4(k)(1)(A)). Ohio’s jurisdictional “longrm” statute is “not coterminous with federal
constitutional limits. Thus, ‘to establish a panfacie case of personjirisdiction, a plaintiff
must demonstrate that (1) Ohio's long-armtuge has been satisfied and (2) exercising
jurisdiction would comport with the Due Rmss Clause of the Fourteenth Amendment.
Schneider v. Hardesty, 669 F.3d 693, 700 (6th Cir.2012) (quotigiate of Thompson, 545 F.3d
at 361)); Under Ohio law, “a court may exsecipersonal jurisdilon over a non-resident
defendant only if specific jurisdiction can be fmuunder one of the enumerated bases in Ohio's
long-arm statute.Conn v. Zakharov, 667 F.3d 705, 717-18. Ohiotmb-arm statute provides:

(A) A court may exercise personal juristii;m over a person who acts directly or
by an agent, as to a causeaofion arising from the person's:

(1) Transacting any business in this state;



(3) Causing tortious injury by aact or omission in this state;

(4) Causing tortious injury in thisage by an act or ossion outside this
state;

(8) Having an interest in, using, possessing real property in this state;

(9) Contracting to insurany person, property, orsk located within this
state at the time of contracting.

(C) When jurisdiction over a person isskd solely upon this section, only a cause
of action arising from acts enumerated in this section may be asserted against him.

O. R.C. § 2307.382. The Burnley feadants do not dispute their nership of real property in
Ohio; they do not disputthat they entered a contract wiBrookfield and conveyed the real
property to Brookfield; nor do they dispute that thewe failed to clear a defect in the title to
the real property. Accordinglythis Court, at a minimumhas personal jurisdiction over
Defendants under part (8) of O.R.C. § 2307.382.

Having established an enumerated basipesonal jurisdiction under Ohio’s long-arm
statute, this Court must consider whether anaserof jurisdiction in this instance satisfies the
requirements of the Due Process Clause of the Fourteenth Amendment to the Constitution of the
United States.CompuServe v. Patterson, 89 F.3d 1257, 1262 (6th Cir. 1996). The Due Process
Clause requires “that the defentldave sufficient ‘minimum contacts’ with the forum state so
that finding personal jurisdiction does not ‘offend traditional notions of fair play and substantial
justice.”™ Conn, supra, at 712. The Federal Due Process ingaddresses two types of personal
jurisdiction: “(1) general peomal jurisdiction, where the suit doeot arise from defendant’s
contacts with the forum state; and (2) specj@irisdiction, where the suit does arise from the
defendant’'s contacts with the forum stateltl. at 712-713. This matter addresses specific

jurisdiction insofar as the suit arises from Defants’ dealings witlfOhio real property. A



finding of specific jurisdiction inthis instance satisfies all rtie elements of inquiry into
jurisdiction identified by the Sixth Circuit:

First, the defendant must purposefully &yamself of the privilege of acting in

the forum state or causing a consequence in the forum state. Second, the cause of

action must arise from the defendant’s \ati#s there. Finally, the acts of the

defendant or consequences caused byndafg must have a substantial enough

connection with the forum state to maktee exercise of jurisdiction over the

defendant reasonable.
Id. at 713. In this instance Plaintiff allegeatttDefendants owned Ohio real property; they
contracted to sell that real propeto Plaintiff; and then breachdidat contract of sale by failing
to clear a defect in the title the property created kijie judgment lien issued by an Ohio court
for acts or omissions that occurred in Ohibefendants do not meaningfully challenge any of
the facts alleged, but instead contend that thetlfiattthey have relocated from Ohio to Florida
extinguishes this Court’s jurisdiction. Defendardgrgument has no basis in law. The State and
Federal law establishing long arnrigdiction exists speddally to preventmdividuals or entities
from escaping liability by simplylenying a relationship to therton or leaving the forum in
which the harm occurred. O.R.C. § 2307.38&rnational Shoe Co. v. Sate of Wash., 326 U.S.
310; 66 S.Ct. 154 (1945). Defendsinthallenge to this Cotis personal jurisdiction is
meritless.

(c) Venue

Defendants contend that venue in the Northi@strict of Ohio is improper because they
are residents of Florida. Defendants alsstate their argumentoocerning the amount in
controversy, which is not relevant to venue. Venue in federal district courts is governed

generally by 28 U.S.C. 81391, which provides:

(b) Venuein general. - - A civil action may be brought in - -



(2) a judicial district in which a substaalt part of the events or omissions

giving rise to the claim occurred, orsabstantial part of the property that

is the subject of the action is situated,
Venue within the Northern District of Ohie governed specifically by Local Rule 3.8 which
divides the district into Easteland Western Divisions, and adle “all actions brought against a
resident of a county within the Eastern Divisions”be filed “at any of the offices within the
Eastern Division.” Local Rule 3.@4) and (b). This Court idtsated in the Eastern Division;
CadleRock, LP, the Ohio-resident Defendanglisged to be based in Trumbull County, which
is situated in the Eastern Diwasi of the Northern District oDhio. The real property conveyed
by the Defendants Burnley is located in the Northern District, as is the court that issued the
judgment and lien against the property. Venuthéefore proper in thBlorthern District of
Ohio.

(d) Forum Non Conveniens

As an alternative to their jurisdiction amdnue arguments, the Burnley Defendants, seek
to “invoke the doctrine diorum non conveniens’ because they are Florida residents. Defendants
state that continuing the matter Ohio would present an “undusurden” on their resources.
The Burnley Defendants request that this €alismiss this matter under the doctrine, and
instruct Plaintiff to refile in Florida.

“The principle offorum non conveniens is simply that a court may resist imposition upon
its jurisdiction even when jurisdiction is autfrad by the letter of a general venue statuBilf
Qil Corp. v. Gilbert, 330 U.S. 501, 507 (1947). “Courts of equity and of law” may “occasionally
decline, in the interest of justice, to exercjgasdiction, where the suit is between aliens or
nonresidents, or where for kindresasons the litigation can maappropriately be conducted in

a foreign tribunal."Gilbert, supra at 504. “The doctrine presupposes the availability of at least



two forums in which the defendant ynbe sued; the defendant seekinigraum non conveniens
dismissal must identify an alternative forunbowling v. Richardson-Merréll, Inc., 727 F.2d
608, 612 (6th Cir. 1984). Although the doctrine was previously, &sllbert, applied to assess
the relative appropriateness of atiate federal judicial districtshe doctrine is10 longer applied
to domestic venue disputes:

Gilbert held that it was permissible to dim® an action brought in a District

Court in New York by a Virginia plairffi against a defendant doing business in

Virginia for a fire that occurred in Virgia. Such a dismissal would be improper

today because of the federal venue transtatute, 28 U.S.C § 1404(a): ‘For the

convenience of parties and witnesses, innberest of justice, a district court may

transfer any civil action to any other dist of division where it might have been

brought.” . . . As a consequence, the federal doctririerof non conveniens has

continuing application only in cases where the alternative forum is abroad.
American Dredging Co. v. Miller, 510 U.S. 443, 449 n.2 (1992). Accordingfgrum non
conveniens has no application in this matter. As sthabove, venue is proper in the Northern
District of Ohio.

(e) Failureto Statea Claim

Finally, the Burnley Defendants contend tBabokfield has failed to state a claim on
which relief can be granted by restating tremigument that Brookfield has suffered no actual
harm because the lien has not been executed. For the purposes of dismissal under Fed. R. Civ. P.
12(b)(6) a plaintiff fails to state a claim uponialtnrelief can be granted, where, accepting “all
of the factual allegations asu&,” the plaintiff “undoubtedly caprove no set of facts in support
of his claims that woudl entitle him to relief.”Riverview Health Institute, LLC, v. Medical
Mutual of Ohio, 601 F.3d 505, 512 (6th Cir. 2010). “[A] moti for dismissal pursuant to Rule
12(b)(6) will be granted if the facts alleged are insufficient to make a valid claim or if the claim

shows on its face that relief is barred by an affirmative defehddlri this instance, Brookfield

has pled, and the Burnley Defendants do not despiliat it agreed to purchase the subject



property believing it to be subject to no tidecumbrance other than the mortgage. Acting under
this belief, and a contract that required tBernleys to clear any dect, Brookfield paid
$236,240.25 to obtain clettle to the property anddt it for sale. Brookfikl then learned it did
not have clear title to the property duethe judgment lien, and pursuant to the purchase
contract, requested that the Blays clear the lien. To dateehBurnleys have not done so.
Under Ohio law the lien remains in force. Brbéeld cannot pass clear #tlto the property. The
facts alleged in this complaint clearly state multiple causes of action based on the undisputed
existence and breach of a contract. Nothangued by the Burnley Defendants changes these
basic facts. The issues of @&t damage and contributory higgnce do not alter the adequacy
of Brookfield’s claims as pled Brookfield has stated a claion which relief can be granted,
dismissal under Fed. R. Civ. B2(b)(6) is not merited.
I11. Conclusion

For the reasons stated above, the Burnlefgimiants’ Motion to Dismiss IS DENIED in
its entirety.

IT ISSO ORDERED.

/s/ John R. Adams
U.S.DISTRICT COURT JUDGE
NORTHERN DISTRICT OF OHIO

Dated: February 8, 2016



