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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

LAURA L. HARVEY, Caseb:14CV 2466
Plaintiff,
V. MagistratdudgeJamesR. Knepp,ll

COMMISSIONER OF SOCIAL SECURITY,

Defendant. MEMORANDUM OPINIONAND ORDER

INTRODUCTION

Plaintiff Laura Harvey (“Plaintiff”) filed aComplaint against the Commissioner of Social
Security (“Commissioner”) seeking judicialwiew of the Commission&s decision to deny
disability insurance benefits (“DIB”) and supptental security income (“SSI”). (Doc. 1). The
district court has jurisdiction under 42 U.S.C. 88 405(g) and 138B{(e) parties consented to the
jurisdiction of the magirate judge pursuant 28 U.S.C. § 636(c) and Local Rule 72.2(b)(1).
(Doc. 13). For the reasons stated below,uhdersigned affirms the @umissioner’s decision to
deny benefits.

PROCEDURAL BACKGROUND

Plaintiff filed for DIB and SSI on May 11, 2014lleging an onset date of January 1, 2011.
(Tr. 216-29). Plaintiff applied fobenefits due to paim her left shouldeand both knees, learning
problems, and asthma. (Tr. 98). Her claims wagaied initially and pon reconsideration. (Tr.
98-129, 132-63). Plaintiff then regsted a hearing before an adisirative law judge (“ALJ").
(Tr. 192). Plaintiff, representeby counsel, and a vocatial expert (“VE”) tstified at a hearing
before the ALJ on June 10, 2013, after which thd Adund Plaintiff not diabled. (Tr. 25-45, 52-

95). The Appeals Council denied Plaintiff's requéor review, making the hearing decision the
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final decision of the Commissioner. (Tr.; PO C.F.R. 88 404.955, 404.981. Plaintiff filed the
instant action on Nowveber 7, 2014. (Doc. 1).

FACTUAL BACKGROUND
Personal Background and Testimony

Born January 4, 1967, Plaintiff was 46 years agdof the hearing date. (Tr. 59). She had
completed the eleventh gradedawas a “B” average student. (B9, 348). She lived in a house
with her two adult sons andnainor niece, of whom she hadrporary custody. (Tr. 60). She had
past work as a psychic reader, but she was no l@igde to perform because the medicine blocked
her readings. (Tr. 75-76).

Plaintiff took pain medication every day anavas 75% effective at reducing her pain. (Tr.
65-66). But she complained of side effects,intyathat the medication made her sleepy and
sometimes nauseous. (Tr. 63). She testifigckhee replacements wenet holding up well and
that she could not bend or kneel due to constant p&r. 64-65). Plaintiff also testified she could
not leave the house without her cane and couldstaotd or walk for more than fifteen minutes
without needing a break. (Tr. 66-67). She also damed that sitting caused back pain which was
only relieved by elevating her legsanrecliner. (Tr. 67). Plaintiff stated she only slept about four
hours intermittently during the night due to paint she took naps every day for several hours.
(Tr. 67-68, 82-83). She testified tocomplete inability to use her left arm and hand due to her
shoulder injury. (Tr. 69, 268). Plaintiff wertb counseling once a onth at Portage Path
Behavioral Center for treatmeat Obsessive Compulsive Disordé©CD”) which caused her to
redo projects over and over until they werefge, most recently involving her bedroom and
closet. (Tr. 71-73).

As to activities of daily living, she testifieshe drove alone two tihiree times a week to

either the doctor or for short shopping tripsr.(T3-74). Plaintiff stated she performed some
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chores such as making her bed, picking updothe house, and loading the dishwasher. (Tr.
278). She did cook a little; mostly, she would prep the meals and the children would finish them
because she could not stand for the whole time.7@; 278). Plaintiff stated her day began about
noon when she would get dressed, then watch TV, and get on the computer. (Tr. 74-75). She was
capable of completing most ber personal care unassisted, although she sometimes needed help
getting dressed and showering. (Z7.7). She testified her neighbaas a frequent visitor to the
home and they often socializgdr. 77-79, 280). Plairfti stated she was capable of paying bills,
counting change, and handling a savings account. (Tr. 279).
Affidavit of Jonathan Harvey

Plaintiffs son, Jonathon Harvey, statd@laintiff's medical problems had grown
progressively worse, including fregnt dislocations of her lefthoulder, difficulty utilizing her
left arm, neck pain, and knee pajiir. 325-26). These medical problems made it hard for Plaintiff
to complete household chores, and Mr. Harveyedtaie performed most of them. (Tr. 326). He
stated Plaintiff would begin the cles but then he or others in the family would have to complete
them. (Tr. 326). Mr. Harvey stated that althodgs mother tells people she does repairs in the
home; it is actually him who does them. (Tr. 32d also reported mood swings, depression,
agitation, and obsessive behavior. (Tr. 327).
Relevant Medical Evidence'
Physical

Plaintiff began treating at Summit Pafpecialists in June 2010 following shoulder

surgery and continued treatmenegy one to two months until ¢halleged onset date. (Tr. 542-

1. Medical evidence from before the alleged okt is not summaed herein. A claim for
benefits must be establishddring the relevant time fram8trong v. Comm’r of Soc. Se88 F.
App’x 841, 845 (6th Cir. 2004); thus, any discussiohsvidence that pre-dates the alleged onset
date are for historical purposes and not for thp@see of establishing etliément to disability.

3



56). On January 24, 2011, Plaintiff described hedt shoulder and bilateral knee pain as
throbbing, sharp, and stabbing, and rated it \&®erseout of ten. (Tr. 557). Dr. Guang Yang
observed she had significantly decreased range of motion and guarding in her left shoulder. (Tr.
558). A couple of months later,dtiff reported the same pain lé\mut stated the treatment plan
was allowing her to perform all activities of daily living; significantly, her range of motion in the
left shoulder had improved greatly. (Tr. 560-6Dr. Yang's observatns over the next few
months revealed stable pain management but ¢ensieports of decreased functional abilities in
both Plaintiffs shoulder and knees. (Tr. 5B, 569-71). In July 2011, Dr. James Bressi
recommended Plaintiff see Dr. Douglas Chonkuabitateral knee evaluations. (Tr. 572).

On examination by Dr. Chonko, Plaintiff's knessre tender, with bilateral crepitus, and
decreased range of motion bilatgra(Tr. 577). X-raysand MRIs revealed aterate to severe
degenerative joint disease (“DJD”) in both kngds. 578). Dr. Chonko recommended a left total
knee arthroplasty. (Tr. 578). The surgery wamgleted without complications in mid-August
2011. (Tr. 579-92).

At follow-ups with Dr. Yang after the surgery, she continued to complain of bilateral knee
pain, although she remained abdeperform her activiés of daily living.(Tr. 639, 641, 643). On
examination in December 2011, Plaintiff's shoulddowed 5/5 strength and was negative for
swelling and atrophy, but had an abnormal rangaation. (Tr. 637). At the same time, her right
knee was positive for swelling and tendernesshbuteft knee showed no swelling. (Tr. 637). In
January 2012, Plaintiff returned, mplaining of pain in both kneesnd her leftshoulder. (Tr.
634). She wished to revise her treatment courspitdethe fact that it veamoderately successful
at controlling her pain. (Tr. 635).

Plaintiff continued to receivenonthly treatment from Dr. Yang for pain management in

the later months of 2012, where she consistenfigrted stable pain management. (Tr. 738-52). In
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December 2012, her main complaint was cervicalespnd neck pain. (Tr. 738). She reported her
current pain medication was working appropriately to control her pain and described her cervical
pain as the “most bothersome.” (Tr. 739). Tlyloout 2013, Plaintiff had cors¢ent complaints of
neck, back, knee, and shoulder pain. (Tr. 718-2though she stated she could perform her
activities of daily living, Plaintiff reported drowsess as a side effect of her medication dosage.
(Tr. 715).

In May 2013, Dr. Chonko assesdelaintiff with osteoarthritis and requested a bone scan.
(Tr. 774). He noted the leknee had tenderness on palpdatibut full range of motion, and
showed no loosening of the prosthesis. (AT5). The bone scan revealed positive findings
possibly related to prosthetic l@sng or infection. (Tr779). Plaintiff continued to complain of
bilateral knee pain in July 2013 and Dr. Chonkcommended total knee revisions. (Tr. 781-82).
Mental

In January 2012, Plaintiff saw a counsekir Portage Path Behavioral Health; she
complained of panic attacks, possible @sgion, mood swings, anger, attention deficit
hyperactivity disorder (“ADHD”), and OCD. (T674-85). On mental statesamination she was
described as friendly, with luaffect, relaxed, good eye contacio hallucinations or paranoia,
racing thought process, averagtlligence, and fair judgment. ((T684). Plaintiff was assigned a
Global Assessment of Functioning (“GAF”) score of’5@r. 686). A month leer, Plaintiff was

seen by Sameera Khan, M.D., at Portage Pstik; reported Plaintiff had ADHD but could

2. The GAF scale represents a “cdian’s judgment” of an individda symptom severity or level
of functioning. AmericanPsychiatric AssociationDiagnostic & StatisticalManual of Mental
Disorders 32-33 (4th ed., Text Rev. 2000p3¥M-IV-TR. A GAF score of 51-60 indicates
moderate symptoms (e.g., flat affect and winstantial speech, occasibr@anic attacks) OR
moderate difficulty in social, occupational, szhool functioning (e.g., fewiends, conflicts with
peers or co-workershd.



“concentrate on 2-3 tasks at the same time”, yadptoms of OCD, andenied any depression.
(Tr. 688).

From May to October 2012, Ptaiff’'s mental status examshowed appropriate affect,
cooperative behavior, anxiety, famsight and judgment, and auftuation between logical and
tangential, racing thoughtéIr. 762, 763, 766, 768, 770, 772).

On December 20, 2012, a medical soustagement was completed by Charles Goold,
LISW, and co-signed by Dr. Khan. (Tr. 693-9%).was opined Plainffi had marked loss or
extreme loss in all of the subcategories of wsi@dading, carrying out, and remembering simple
instructions and marked loss inrfability to accept instructiomna get along with co-workers. (Tr.
693). Further, she had moderdbss at the ability to makersple work-related decisions, ask
simple questions, and to respond appropriatelgh@anges in the workplace. (Tr. 694). It also
noted a medically documented history of mentahizaphrenic, or affdtve disorders that had
resulted in at least three episedd# decompensation. (Tr. 694).

At a medication management session atdnber 26, 2012, Dr. Khan observed clear
speech, adequate grooming, no delusions or hallimnsa full affect, cooperative behavior, fair
insight and judgment, and logladhought process. (T757). But by Februg 27, 2013, Mr. Goold
reported Plaintiff to have rapid epch, agitated activity, impairebility to abstract, depression,
anger, poor judgment and insighhd tangential thoughts. (Tr. 758r. Goold reported a similar
mental status examination in May 2013. (Tr. 753).

Consultative Examiners
Gary Sipps, Ph.D.

On September 3, 2011, Plaintiff underwent gchslogical consultative examination with

Dr. Sipps. (Tr. 599). Plaintiff reported she wémtbed around eleven atght and awoke around

seven in the morning. (Tr. 600). She statedHwdrbies were drawing and watching TV; and she
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also maintains social relationships with famédpd friends. (Tr. 600). Plaintiff reported she is
physically capable of performg household tasks and maintag her personal hygiene on a
routine basis. (Tr. 600). Her m&al status exam revealedeshad clear and coherent speech,
although it was “tangential” and Ver-elaborative”; an optimistioutlook; content mood; no overt
signs of anxiety or depressioand no hallucinations or delosis. (Tr. 600-01). Plaintiff's full
scale 1Q was 89 which placed her in the low-agerrange of adult intelligence and Dr. Sipps
assigned her an overall GAF score of%Zr. 602).

Dr. Sipps opined Plaintiffs ADHD and learnimysability would make it difficult for her
to understand and remember instructions or tasinan appropriate pessence and pace. (Tr.
603). Dr. Sipps concluded Plaintiff could respopg@rapriately to supervisn, had no difficulty in
interacting effectively with co-workers, and weapable of managing typicalork stressors. (Tr.
603).

Morgan Koepke, M.D.

On examination in September 2011, Dr. Koepkéed 5/5 bilateral strength in Plaintiff's
upper extremities and 4/5 strength in her left fingangl 4/5 strength in her right knee flexors and
5/5 strength in her left knee. (Tr. 607). Althouslgrasp test showed notable weakness in the left
hand, she was capable of normmahnipulation, pinch, and fine nay coordination. (Tr. 607).
Plaintiff's left knee revealed anly mild edema but her right keaeshowed significant swelling.
(Tr. 608). Dr. Koepke opined PHiff was capable of sedentary wkathat requiredstanding for
no more than two hours a day with the allowatweelevate her left leg. (Tr. 608). She also
concluded that Plaintif€ould not carry more than ten pounds especially considering need for a
cane and could not perform work which requiredtbeeach above her hewdth both hands. (Tr.

608).
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State Agency Reviewers

On September 20, 2011, Vicki Warren, Ph.dynd Plaintiff had mildrestrictions in
activities of daily living, andmoderate difficulties in maintaining social functioning, and
concentration, persistence, or pace. (Tr. 106¢.f8Hher opined Plaintiftould only comprehend,
remember, and carry out simple (1-2 step) irstbns and occasionally more complex (3-4 step)
instructions. (Tr. 110). Although &htiff's sustainability wassompromised, Dr. Warren opined
Plaintiff could “maintain attendin, make simple decisions, and qdately adhere to a schedule.”
(Tr. 110). Dr. Warren also opine@laintiff should avoid extensivateraction with others and
should have only limited changes irr weork environment. (Tr. 110-11).

A month later Elizabeth Das, M.D., concludeiaintiff could occasionally lift or carry ten
pounds, and frequently lift or & five pounds; stand/walk for twhours in a normal workday; sit
for six hours in a normal work day with a periodic alternating between sitting and standing to
alleviate pain and swelling; could use a can@eeded; occasionally climb ramps or stairs, but
never climb ladders, ropes, or scaffolds; oamaaly stoop or crouch, but never kneel or crawl,
and had limited left overhead reaching. (Tr. 108-09).

On reconsideration, Dimitri Teague, M.D., and Karla Voyten, Ph.D., agreed with the
physical and mental restrichs opined at the initidével. (Tr. 141-42, 144-45).

VE Testimony and ALJ Decision

At the hearing, the ALJ hypothesized a younigelividual with limited education, who
could lift, carry, push, and pull ten pounds oceaally and five pounds frequently; sit for six
hours; stand or walk for two hours in a normairkday; occasionally climb ramps and stairs;
occasionally stoop or crouch; but could not climfders, ropes, or scaffolds; kneel, crawl, or
reach overhead bilaterally. (Tr. 89). She would #@ledimited to simple,autine tasks that did not

involve arbitration, negotiain, or confrontation; and she could mairk directly with others or be
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responsible for the safety of othe(¥r. 89). Further, she was restad from work requiring strict
production quotas, piece rate work, or assembBslirfTr. 90). Considerg this hypothetical, the
VE testified the individual could perform thepresentative occupations of addresser, document
preparer, or film touch inspector. (Tr. 90).

Next, the ALJ added a restriction that thelivmdual would have tcelevate their legs
alternatively in front of them, for fifteen minut@&r hour per leg. (Tr. 91). The VE testified no
jobs would exist in the econonwithout an accommodation. (Tr. PIReturning to the original
hypothetical, the ALJ added an additional restittthat the individual would require frequent
redirection from a supervisor on a permanergidbao stay on task. (T 91). Again, the VE
testified that without accommoaotilens, no jobs would exist. Onamore based on the original
restrictions, the ALJ altered the sit/standkvaabilities to siting for four hours and
standing/walking for only one hour in an eiglouh workday; again, n@ps existed. (Tr. 92).

On cross-examination, Plaintiff's attornagded manipulative limitations in both handling
and fingering to occasional; this would elimintite three proposed jobs.r(B3-94). The VE also
testified if the individual required two additional breaks during the day she would be eliminated
from work. (Tr. 94).

In July 2013, the ALJ concluded Plaintiff hélde severe impairments of bilateral DJD
status post left knee replacement, degenerativeddisase, left shoulder DJ learning disability,
ADHD, and OCD; but these severe impairmedid not meet or medidgl equal any listed
impairment. (Tr. 30-32). The ALJ then found Plaintiff had the RFC to perform less than a full
range of sedentary work. (Tr. 3Zpecifically, she could never clomladders, ropes, or scaffolds,
but could occasionally climb ramps or staioscasionally stoop and crouch but never kneel or
crawl; occasionally reach overhead; must avoidkpiace hazards; was limited to simple, routine

tasks that do not involve arkation, negotiation, or confrontatiomo strict production quotas,
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assembly line work, or piece rate work; only otmaal interaction with others and cannot be
responsible for directing the work of others onlgeresponsible for their safety. (Tr. 32).

Considering the VE testimony and Plaintifége, work experience, and RFC, the ALJ
found Plaintiff could pedrm work as an addresser, docunnereparer, or film touch-up
inspector. (Tr. 39).

STANDARD OF REVIEW

In reviewing the denial of Social Setty benefits, the Court “must affirm the
Commissioner’s conclusions absent a deternonatiat the Commissionéas failed to apply the
correct legal standards or has made finding$aof unsupported by sutasitial evidence in the
record.”Walters v. Comm’r of Soc. Set27 F.3d 525, 528 (6th Cir. 99). “Substantial evidence
is more than a scintilla of ewatice but less than a preponderance and is such relevant evidence as
a reasonable mind might accept asqdate to support a conclusio®ésaw v. Sec’y of Health &
Human Servs$.966 F.2d 1028, 1030 (6th Cir. 1992). Then@uissioner’s findings “as to any fact
if supported by substantial evidence shall be conclusMeClanahan v. Comm’r of Soc. Sec.
474 F.3d 830, 833 (6th Cir. 2006) (citing 42 U.S8C405(g)). Even if substantial evidence or
indeed a preponderance of thedewnce supports a claimant’s position, the court cannot overturn
“so long as substantial evidence also supports the conclusion reached by theldkies”v.
Comm’r of Soc. Sec336 F.3d 469, 477 (6th Cir. 2003).

STANDARD FOR DISABILITY

Eligibility for benefits is predicated on thexistence of a disality. 42 U.S.C. 88 423(a),
1382(a). “Disability” is defined athe “inability to engage inrgy substantial gainful activity by
reason of any medically determinable physicahmntal impairment which can be expected to
result in death or which has lastedcan be expected to last fa continuous period of not less

than 12 months.” 20 C.F.R. 8§ 416.905(a)see also42 U.S.C. 8§ 1382c(a)(3)(A). The
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Commissioner follows a five-step evalumati process — found at 20 C.F.R. 8§ 404.1520 — to
determine if a claimant is disabled:
1. Was claimant engaged irsabstantial gainful activity?
2. Did claimant have a medically determinable impairment, or a combination
of impairments, that is “severe,” which is defined as one which substantially
limits an individual’'s ability to perform basic work activities?

3. Does the severe impairment meet one of the listed impairments?

4, What is claimant’s residual fummnal capacity and can claimant perform
pastrelevantwork?

5. Can claimant do any other wortonsidering her residual functional
capacity, age, education, and work experience?

Under this five-step sequential analysis, ¢l@mant has the burden of proof in Steps One
through FourWalters,127 F.3d at 529. The burden shiftstbh@ Commissioner at Step Five to
establish whether the claimantshthe residual functional capacity perform available work in
the national economyd. The Commissioner considers the clamsresidual functional capacity,
age, education, and past work experience tormé@te if the claimant could perform other work.
Id. Only if a claimant satisfies each element of @éimalysis, including inability to do other work,
and meets the duration requirements, is sherakned to be disabled. 20 C.F.R. 88 404.1520(b)-
(f); see also Walterdl 27 F.3d at 529.

DiscussiON

Plaintiff argues the ALJ erred because (1)rhproperly applied the treating physician rule
to the joint opinion of Dr. Khaand Mr. Goold; (2) he failed tproperly analyze Listings 1.02(A-
B); (3) the RFC lacked substantial evidence bsedtidid not include a pace limitation; (4) the
hypothetical did not accurately refit Plaintiff because it lackeithe need for additional work

breaks; and (5) he improperly evaluated Plaitiffredibility. (Doc. 14, at 3-4). Plaintiff also
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argues a sentence six remandavaaranted because the additional evidence submitted establishes
she meets Listing 1.03. (Doc. 14, at 4). The Court will address each argument in turn.
Joint Opinion of Mr. Goold and Dr. Khan

Plaintiff argues the ALJ erred by not applyitige treating physician rule deference to the
joint opinion of Charles Goold, LISW, and D8ameera Khan, authored in December 2012. She
argues the ALJ improperly determined the opiniobhddhat of only Mr. Godl; and thus, failed to
perform the necessary analysis of the opinioder the treating physician rule. (Doc. 14, at 14-
19). In his decision, the ALJ statétr. Goold completed the assesnt and Dr. Khan “signed off
on [it]”, implying that the opinion was not in faber own but rather that of Mr. Goold. (Tr. 37).
He then proceeded to give the opinion littkeight because it was unsupported by the medical
evidence and inconsistent with the Plainsiffactivities of daily Wing. (Tr. 37). Before
determining if the weight assign&dhs appropriate, the Court must first determine if the opinion is
that of treating physician.

Plaintiff would havethis Court treat the assessmenttlzt of treating physician simply
because Dr. Khan’s signature is on the form. Hmwethe status of M.D. alone does not confer
“treating physician” status on a doctor; ratliee doctor must have had an ongoing treatment
relationship with the Plaintiff. 20 C.F.R.4.6.902. An ongoing treatment relationship will exist
when “medical evidence establishes that [Rifijnsee[s], or ha[s] seen, the source with a
frequency consistent with accepted medipedctice”. § 404.1502. Therefore, for a doctor’s
signature to transform an opiniamo that of “treating physicianthe Court must discern if the
doctor had an ongoing treatment telaship with the PlaintiffSee, e.g., Dick v. Comm’r of Soc.
Sec.,2014 WL 1270594 (N.D. Ohio) (finding doctothw signed off on two assessments was not

“treating physician” where there was muidence she ever treated plaintif§nith v. Comm’r of
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Soc. Se¢ 2015 WL 350575 (S.D. Ohiogoeder v. Comm’r of Soc. Se2014 WL 3687772 (N.D.
Ohio).

The record shows that Dr. Khan saw Ri#firon three occasions over a period of ten
months for medication management before the assessment was comped€d. 88, 763, 770).
Importantly, at the time the assessment waspteted in December 2012, Dr. Khan had not seen
Plaintiff in three months. (Tr. 693-95, 770). i¥hbrief and intermittent relationship is not
sufficient to create a “longitudinal picture @®laintiff's] medical impairments” which would
warrant deferencé&ogers 486 F.3d at 245ee e.q., Black & Decker Disability Plan v. No538
U.S. 822, 832 (2003) (“[T]he assption that the opinion of a treating physician warrant greater
credit than the opinions of [others] may ma@ant sense when, for example, the relationship
between the claimant artkde treating physician hagén of short duration.”Helm v Comm’r of
Soc. Sec405 F. App’x 997, 1000 n.3 (6th Cir. 201¥Yamin v. Comm’r of Soc. Se67 F. App’X
883, 885 (6th Cir. 2003). The treating physician risleantended to grant deference to those
medical sources that have a detailed and completare of the Plaintif& medical history; that
rationale does not apply to Dr. Khan.

Although Dr. Khan’s relationship with Plaifit did not rise tothe level of treating
physician, the ALJ is still requiretb determine the weight dfer and Mr. Goold’s opinion. 88
416.902, 416.927. Since Dr. Khan did concur in theiopi of Mr. Goold, the opinion must be
analyzed as that of a non-ttieg source. The standard for aymhg the opinion of a non-treating
source is more stringent than that applieco“other source” opinion (which would otherwise
apply to Mr. Goold’s opinion); asuch, the Court will apply thistandard in reviewing the ALJ’'s
decision.

The factors for determining the weigifta non-treating source apon are the length of

treatment relationship, the frequy of examination, the naturend extent of the treatment
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relationship, the supportability of the opinion, gensistency of the opinion with the record as a
whole, and the specialization of the treating souRabbers v. Comm’r Soc. Sec. AdmbB2
F.3d 647, 660 (6th Cir. 2009) (citing 20 C.F.R. 8 404.1527(d)(Ap.well as any fact “which
tend[s] to support or contradithe opinion”. § 404.1527(c).

The ALJ gave this joint opinion little wgiht because it was not supported by the medical
evidence and was inconsistent with the Plaintéicsivities of daily living.(Tr. 37). In reviewing
the medical evidence it appedinsit the December 2012 assessmed overly restrictive and, in
some places, completely devoid of a basis in. faloe ALJ noted inconsistent activities of daily
living which indicate her ability to get along withhetrs and complete tasks were not as restricted
as was opined; for example, her care @¢éenage child, cooking, artbing repairs around the
home. (Tr. 37, 600, 766, 768). Further, it was nddaintiff had three or more episodes of
decompensation within the last twelve months (Tr. 694); however, nowhere in the medical record,
or Dr. Khan's or Mr. Goold’secords is there any indication sfich episodes. There were no
significant alterations ilmer medication, no increased frequen€ appointments, and no evidence
of the need for hospitaktion for her symptomsSee20 C.F.R. Pt. 404, Subpart P, App. 1, §
12.00. The ALJ’s reasons are sufficient to dimirtisé weight given to the joint opinion of Dr.
Khan and Mr. Goold, and thus, he did not caterror in assigningt little weight.

Listing 1.02(A) and (B)

Plaintiff's second argument centers on the AlLf#ilure to adequatelgxplain why she did
not meet Listing 1.02 in violatioof the principle that the ALJ nstiprovide explanation sufficient
to provide meaningful review. (Doc. 14, at 21-28e Reynolds v. Comm’r of Soc. Sé24 F.
App’x 411, 415 (6th Cir. 2011).

In considering the listing of impairments theis no “heightened #aculation standard”;

rather, the court considers whether sufitsih evidence supports the ALJ’s findingSnoke v.
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Astrue 2012 WL 568986, at *6 (S.D. Ohio) (quotiBjedsoe v. Barnhartl65 F. App’x 408, 411
(6th Cir. 2006)). The court magadk to the ALJ’s decision in its &rety to justify the ALJ’s Step
Three analysisSnoke 2012 WL 568986, at *6 (citinBledsoe 165 F. App’x at 411).

Despite this, a reviewing court must find anJAd.decision contains “sufficient analysis to
allow for meaningful judicial reviewf the listing impairment decisionSnoke 2012 WL 568986,
at *6 (citingReynolds424 F. App’x at 415-16%kee e.g., Parks v. Comm’r of Soc. S2@14 WL
5323072, at *4 (S.D. Ohio) (holding the ALJ errethere he “neither set forth nor properly
evaluated the elements of [thisting], despite the existence of evidence that arguably met the
Listing.”). However, it is ultimately the claimamtho bears the burden of showing she meets or
equals a listing impairmenthacker v. Soc. Sec. Admi®3 F. App’x 725, 727-28 (6th Cir. 2004).

In accordance with that principle, remand is ampypropriate when the record raises a “substantial
guestion” over whether Plaintiff actually meets the listilBgeeks v. Comm’r of Soc. Ségi4 F.
App’x 639, 641-42 (6th Cir. 2013) (citingbbott v. Sullivan905 F. 2d 918, 925 (6th Cir. 1990)).

In his opinion, the ALJ states that Plaintibes not meet the requirements of Listing 1.02
but does not elaborate further wittStep Three. (Tr. 31). Thuthe Court must look elsewhere in
the opinion to determine if the ALJ sufficientlysdussed the medical evidenas relates to the
requirements in Listing 1.02. To meet Listib@?2, a Plaintiff must show the following:

1.02 Major dysfunction of a joint(s) (due to any cause): Characterized by
gross anatomical deformity (e.g., sukdtion, contracture, bony or fibrous
ankylosis, instability) and chronic jdirpain and stiffness with signs of
limitation of motion or other abnormahotion of the affected joint(s), and
findings on appropriate medically acceptable imaging of joint space
narrowing, bony destruction, or ankylsgif the affected joint(s). With:

A. Involvement of one major periphal weight-bearing joint (i.e., hip,
knee, or ankle), resulting in inabilitp ambulate effectively, as defined
in 1.00B2b;

OR
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B. Involvement of one major peripheral joint in each upper extremity
(i.e., shoulder, elbow, or wrist-hand), resulting in inability to perform
fine and gross movements effectively, as defined in 1.00B2c.

20 C.F.R. Pt. 404, Subpart P, App. 1, § 1.02.

It is clear from the ALJ’s opioh that he recognized Plaiffithad moderate to severe DJD
in both knees as shown by both x-rays and MRIs. 35, 578). He alsmoted her consistent
complaints of pain in both kneesdeTr. 35, 608, 634, 718-30). Thtis meet Listing 1.02(A),
there must be evidence supporting an “inabilityatobulate effectively” wich is defined as “an
extreme limitation...that interferes very serioushith the individual’s albity to independently
initiate, sustain, or complete activities.” 8§ 1.(B Relevant to this requirement, the ALJ noted
Plaintiff's extensive reported activities of dallying and her continual reports that she was able
to complete them, improvement after surgeryl abservations of full rege of motion and normal
strength in both kneesSéeTr. 34-35, 607, 637, 639-43, 775). Viewdits entirety, this Court
finds the ALJ had substantial evidence to support his findingRlaéntiff did not meet Listing
1.02(A) at the close of hearing evidehcand Plaintiff has not direetl this Court to any other
evidence to refute this conclusion.

Moving now to Plaintiff's shoulder comptds, the Court finds the ALJ adequately
discussed the objective evidenngolving her shoulder.SeeTr. 33-35). Signiftantly, there is no
evidence of any medical imagimg her shoulder aftethe alleged onset tig which alone would

render her unable to meet the listing requiremddtsvever, there is further evidence that her

shoulder was improved, if not completely healside had full strength; newelling or atrophy;

4. Medical evidence submitteadter the close of the hearingdanot specificallyincorporated by

the Appeals Council is not pawf the recordor review.See Cotton v. Sullivafr.3d 692, 695-96

(6th Cir. 1993)Error! Main Document Only.Wilkins v. Sec’y, Depbf Health & Human Servs

953 F.2d 93, 96 (6th Cir. 1991). The proper avenue for review of this evidence is under a sentence
six remand; as such, the Court will address the evidence submitted after the close of the ALJ’'s
hearing record in conjunction withdtiff's request for such relief.
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and was capable of fine motavardination with her left handSgeTr. 356-60, 560-61, 607, 637,
738-52). Taking into account the evidence discudsetthe ALJ and the Plaiifits complete lack
of citation to any objective evidence to the cant, the Court finds theris not a “substantial
guestion” as to whether Phiff meets Listing 1.02(B)Sheeks544 F. App’x at 641-42.

Therefore, the ALJ did not err by failing tnalyze listing compliance at Step Three
because he adequately discussed the medicarmedhat undermined conclusions of listing level
impairments in a subsequesdction of his decisiorsee Bledsqel65 F. App’x at 411 (finding an
ALJ need not repeat an analysis merely for ttke sd formality, if it was performed elsewhere in
the decision).

RFC

A claimant's RFC is an assessment ohe‘tmost [she] can it do despite [her]
limitations.” 20 C.F.R. 8§ 416.945(a)(1). An ALJ musinsider all symptoms and the extent to
which those symptoms are c@tsnt with the objective naiical evidence. § 416.929. The RFC
determination is one reserved for the ALJ. 20 C.F.R. § 416.94%¢e)y. Comm’r of Soc. Sec.
342 F. App’x 149, 157 (6th Cir. 2009) (“The respibilgy for determining a claimant’s [RFC]
rests with the ALJ, not a phiggan.”); SSR 96-5p, 1996 WL 374183, 4. If the ALJ’s decision
was supported by substantial evidence, this Court must affifalters v. Comm’r of Soc. Sec.
127 F.3d 525, 528 (6th Cir. 1997).

Plaintiff argues that all of the relevant ojins: Dr. Khan’s and Mr. Goold’s, Dr. Sipps,
and both State Agency Revieweesncluded that she had limitations in her ability to maintain
concentration, persistence, and pace; and thes\ltli’s failure to include a pace-based limitation
was in error. (Doc. 19-20). &htiff relies on the holding ifEaly v. Comm’r of Soc. Sedq
support her position that the ALJ’s failure to inclpace-based limitation was reversible error.

594 F.3d 504, 516-17 (6th Cir. 2010).
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In Ealy, the ALJ chose to credit the opinionarie psychologist over another; specifically
within that opinion was a conclusion that the widiial could “sustaimattention to complete
simple repetitive tasks for two-hour segmenpiger an eight-hour day where speed was not
critical.” 594 F.3d at 516. Yet, when the Apdsed hypotheticals to the VE he omitted both the
speed and pace-based restrictids. The Court held the ALJ erred because he had omitted
restrictions which were eXipitly included inan opinion he hadhosen to rely ord. at 517. That
is not the case here.

An ALJ need only include resttions which he finds credibl€asey v. Sec’y of Health &
Human Servs 987 F.2d 1230, 1235 (6th Cir.2®. Accordingly, the opinions of Mr. Goold and
Dr. Khan and the State Agency Reviewers, Whi@re accorded less weight, are not at isSee.
Smith v. Halter307 F.3d 377, 379 (6th Cir. 2001). Rathers iDr. Sipps’ opinion that was given
great weight, which must be reflected in the RE@&ly, 594 F.3d at 517. Dr. Sipps found Plaintiff
was “considerably impaired” in her ability fgerform “simple and multi-step tasks” and was
“limited in her ability to maintain apppriate persistence and pace”. (Tr. 603).

The ALJ's RFC included a restriction to simpleutine tasks, and precluded work that
required strict production quotad restriction on work with production quotas implies a pace-
based limitation, because quotas inherently lveva formula connecting output and time. The
ALJ's failure to include the exact word doest render his limitation regarding pace, i.e.,
preclusion of production quotas, iarror. Further, thisrestriction adequely addresses the
underlying source of Plaintiff's limitations, her ADH5€eTr. 603);see Jones v. Comm’r of Soc.
Sec.,2014 WL 861199, at *4 (N.D. Ohio). Her¢he ALJ's RFC accurately reflected the

limitations of Dr. Sipps’ opinion and complied with the rulingsaly.
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VE Hypotheticals

Plaintiff next argues the AL8rred because he did not inde a hypothetical to the VE
regarding her need for additional breaks during the workday. (Doc. 14, at 21). However, “[i]t is
well established that an ALJ may pose hypothetouadstions to a vocational expert and is
required to incorporate only th@dimitations accepted as credible by the finder of facasey,
987 F.2d at 1235. The restriction requesting adaiiovork breaks was included in the opinions
the ALJ found to be entitled tless weight. Instead, the ALJcinded hypothetidarestrictions
based on findings of Dr. Sippshich did not include any prosion for additional breaks. As
stated above, the Court hasealdy found the joint opinion of DKhan and Mr. Goold was not
entitled to greater weight, and thus, the Alid not err by not basingis hypotheticals on that
opinion. The ALJ’'s hypotheticals acctely reflected Plaintiff's allities; as such, the ALJ's
reliance on the VE’s testimony is substantial evideNegley v. Sec’y of Health & Human Servs
820 F.2d 777, 779 (6th Cir. 1987) (quoti@Banner v. Sec’y of Health, Educ. & Welfa&87
F.2d 321, 323 (6th Cir. 1978)).
Credibility

In her final assignment of error, Plaintdfgues the ALJ did not properly evaluate her
credibility; however, she simplgtates the ALJ mischaractegd the evidence without any
reference to it. (Doc. 14, at 22). Ultimately, it is tbe ALJ, not the reviewing court, to judge the
credibility of a claimant’s statementSruse v. Comm’r of Soc. Seb02 F.3d 532, 542 (6th Cir.
2007) (ALJ’s credibility determination accordedrégt weight”). “Discounting credibility to a
certain degree is appropriate where an Alnddi contradictions among the medical reports,
claimant’s testimony, and other evidenc®#alters 127 F.3d at 531. The Court is “limited to
evaluating whether or not the AlsJexplanations for partially stirediting [claimant’s testimony]

are reasonable and supported by substantial evidence in the rdoorels’336 F.3d at 476. The
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Court may not “try the case de novo, nesolve conflictsn evidence . . . Gaffney v. Bower825
F.2d 98, 100 (6th Cir. 1987).

In this case, the ALJ noted Plaintiff’'s owrpgets of daily living, such as driving, cooking,
and caring for her personal hygiene as evidencestietvas capable of more than she testified to.
(Tr. 31, 73-74, 277-78). Yet, her activities of dailying were only one of the things the ALJ
considered; he also discussed reports of her “embellishing” her symptoms and inconsistent
medical evidence SeeTr. 32-38, 356-60, 560-6607, 637, 775). Although it isertainly possible
for Plaintiff to interpret the evidence differently, it does not make the ALJ’s citations any less
appropriate. The question on review is not Wketsubstantial evidee could support another
conclusion, but rather, whether substantial evidence supports the conclusion reached by the ALJ.
Jones336 F.3d at 477. In light of the evidence d&srd in the ALJ’s decision, this Court finds
the credibility determination wasipported by substéal evidence.
Sentence Six

To be granted a sentence six remand a plaimiifst establish two prerequisites before a
district court may order the kisng of additional evidenceHollon v. Comm’r of Soc. Seat47
F.3d 477, 484 (6th Cir. 2001). In particular, a clainraost show: (1) the eviahce at issue is both
“new” and “material”; and (2) there is “good cause for the failure to incorporate such evidence
into the record in a prior proceeding.” 42 U.S.C. § 405gg also Cline v. Comm’r of Soc. Sec
96 F.3d 146, 148 (6th Cir. 1996). The party seglka remand bears the burden of showing that
these two requirements are m@tiver v. Sec’y of Health and Human Sen&04 F.2d 964, 966
(6th Cir. 1986).

The Sixth Circuit explains “evidence is new only if it was not in existence or available to
the claimant at the time dhe administrative proceedingHollon, 447 F.3d at 483-84. Such

evidence, in turn, is deemed “material” if “theis a probability thathe [Commissioner] would
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have reached a different disposition of the&adility claim if presented with new evidencEdster
v. Halter, 279 F.3d 348, 357 (6th Cir. 2001).

The evidence Plaintiff submitted to both thppeals Council and to this Court in support
of a sentence six remand is summarikzetbw. (Doc. 14-1, 14-2 and Tr. 783-99).

In February 2012, Dr. Chonko performed a rightal knee arthroscopy on Plaintiff. (Tr.
786-89). A few months later, Ptdiff fell and reported to the emergency room with shoulder and
hip pain which were tender on manipulati@ir. 793). In June 2013r. Chonko diagnosed
osteoarthritis in both knees. (Tr. 784). Plaintiff had a left total knee revision on July 30, 2013. (Tr.
796-99). Although initially improvedPlaintiff had to undergo anwér left knee arthroscopy in
June 2014, which revealed partiakldication of the patella. (Dod4-1). After complaints of
persistent left knee pain, Plaintiff underwentoarrth left knee arthroscopy in February 2015,
which revealed intact ligaments, no significargteolysis, and well-fixed bones; but also the
presence of scar tissue, st was removed. (Doc. 14-2).

Preliminarily, much of this evighce cannot be found to be nes,it was irexistence prior
to the ALJ hearing; specifically the right knaghroscopy in 2012, the emergency room reports of
2012, and the treatment notesxf Chonko in June 2013. FurtherrapiPlaintiff has not argued
that good cause should excuse her failure to guihese documents to the ALJ; and thus, they
cannot be considered for the purposksvaluating a sentence six remand.

Next, evidence related to her subsequefit keee arthroscopies is new because the
procedures were completed aftiee ALJ had already finished hipinion and therefore, could not
have been submitted at the administrative proceetiolipn, 447 F.3d at 483-84. The Court must
now consider the materiality of these subseqgpestedures to Plaintiff’'s condition at the time her
disability determination was adjudicated by the A&8e Wyatt v. Sec’y of HHS74 F.2d 680,

685 (6th Cir. 1992). It is apparent that thergeries completed in 2014 and 2015 bear little
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relevance to Plaintiff's condition as evaluatedthg ALJ in mid-2013. Rather, these surgeries are
evidence of a deteriorating conditi and are not representativeRd&intiff's physical state at the
time of the hearingSee Sizemore v. Sec’ of Health and Human S&&S F.2d 709, 712 (6th Cir.
1988) (citing Oliver, 804 F.2d at 966). But the left &@ arthroscopy from July 30, 2013,
completed the day after the ALJ rendered hisiopinwould speak to Plaiiff's abilities at the
time the ALJ was considering her claim. Howetbe ALJ had the opportunity to review all the
evidence leading up to this surgery and found it tsysesive of disability. Further, the evidence
presented by the Plaintiff regarding this surgerg &s subsequent succesdaiture is completely
lacking; the Court can only review the operatieport which stated theurgery was successful.
(Tr. 797). In light of this, the Court cannot find the ALJ’s decision would have differed with the
addition of this minimal new evidence.

A sentence six remand is not warranted by the evidence presented by the Plaintiff. As such,
the appropriate remedy is “to initiate a new claim for benefits as of the date the condition
aggravated to the point of constituting a disabling disabil®jiver, 804 F.2d at 966.

CONCLUSION

Following review of the arguments preseht¢he record, and the applicable law, the

undersigned finds the Commissioisedecision denying DIB and S$ supported by substantial

evidence, and therefore affirmstHecision of the Commissioner.

s/James R. Knepp |1
United States Magistrate Judge
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