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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERNDIVISION

BONNIE S. SIPLENIEHAUS, CASE NO. 5:15¢v-01167

Plaintiff, MAGISTRATE JUDGE
KATHLEEN B. BURKE
V.

COMMISSIONER OF SOCIAL
SECURITY,
MEMORANDUM OPINION & ORDER

— e — —  —

Defendant.

Plaintiff Bonnie S. SipleNiehaud(“ Plaintiff” or “Siple-Niehaus”) seeks judicial review
of the final decision of Defendant Commissioner of Social Secubtgféndant” or
“Commissioner”) denying ér applicatiors for social security disability benefitdDoc. 1. This
Court has jurisdiction pursuant4@ U.S.C. § 405(g) This case is before thdersigned
Magistrate Judge pursuant to the consent of the parties. Do&sl8xplained more fully
below, the CourAFFIRMS the Commissioner’s decision.

|. Procedural History

Siple-Niehausprotectively filedapplicatiors for Disability Insurance Benefits (“DIB”)
and Supplemental Security Income (“SSI”) on June 6, 20If.17, 107-108, 150-151, 223-
229, 230-235, 273Siple-Niehausalleged a disability onset date of September 8, 201017,
223, 230, 272. She alleged disability due to neck pain, vascular migraines, and shoulder pain.
Tr. 96, 120, 154, 159, 163, 167, 172, 176, 179, 183, ZIiple-Niehauss application was

denied initially(Tr. 154-169) and upon reconsideratlmnthe state agendyr. 172-185).

! The Social Security Administration explains that “protective filintgetiess “The date you first contact us about
filing for benefits. It may beised to establish an earlier application date than when we receive ymd sig
application? http://www.socialsecurity.gov/agency/glossaigst visited5/17/2016.
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Thereatfter, she requested an administrative hearindl8Tr. On October 8, 2013,
Administrative Law Judg¥elanda Colling“ALJ") conducted an administrative heariAgrr.
37-68.

In her December 20, 2013, decision (Tr. 14-3Be ALJ determined that SipMiehaus
had not been under a disabilgiyany timgrom September 8, 2010, through the date of the
decision. Tr. 17, 29-30. Siple-Niehausrequested review of the ALJ’s decision by the Appeals
Council. Tr. 7-13.0nApril 14, 2015 the Appeals Council deniefliple-Niehauss request for
review, making the ALJ’s decision the final decision of the Commissioner. Tr. 1-6.

[I. Evidence

A. Personal, vocational and educationahadence

Siple-Niehauswas born in 1975. Tr. 223, 230, 272. She was 38 years old, married and
living with her husband and 18 yeald daughter at the time of the administrative hearing. Tr.
42-43. SipleNiehaus completéschool through fgrade. Tr. 44. She did not obtain a GED
or have any vocational training. Tr. 48iple-Niehaudast worked in 2009 and 2010 as a
cashier and office manager at Séd«ot. Tr. 44-45. She hasorked as a cashier, setnuck
washer, bartender, seryand a personal care assistant for elderly individuals. Tr. 45-47. She
has also performed assembly work, assembling window parts. Tr. 45.
B. Medical evidence

1. Treatment history

Siple-Niehaus first savibhia Hassani, M.D., &ffinity Family Physicians, in December

2009. Tr. 512, 1007 At that initial visit, SipleNiehauss complaintsncludedmigraines and

2 Siple-Niehaus had appeared earlier for a hearing on April 18, 2013. “88.7During that hearing, the ALJ
inquired as to whether SipNiehaus wanted to proceed unrepresented or with counsel. Tr. 79-N&péus
indicated her desire to have counsel. 8x81. Accordingly, the hearing was postponed to allow Siiaus the
opportunity toobtain counsel Tr. 81.



possible depression. Tr. 100Dr. Hassani prescribed Maxaltr. 1007. Siple-Niehaus

continued to complain of migraines when she saw Dr. Hassani on January 12T201006.

On February 11, 2010, Siple-Niehaus saw Dr. Hassani with complaints of abdominal pain, which
she had been having for five days. Tr. 1005. Dr. Hassani ordered abdominavan@pel

scans. Tr. 1005. She did not complain of headaches during that visit. Tr. 1005. During a
follow-up visit on February 17, 2010, Dr. Hassani assessed irritable bowel syndnooméc ¢
constipation, and anxiety. Tr. 1004. He recommended that Siple-Niehaus quit smoking, avoid
alcohol and caffeine, and try natural stool softeners and he prescribed Zantac. Tr.4@kkb H
recommended that SipMiehaus see a gastroenterologist. Tr. 1004.

On March 3, 2010, Siplsiehaus saw Dr. Hassanith complaints of migraines and
stomach discomfort. Tr. 100%Biple-Niehaus reported that she had tried Zomig samples for her
headaches but it made her sick and did not help. Tr. 1003. She informed Dr. Hassanr that f
years prior she had been in a motor vehicle accident and hit her head and neck. Tr. 1003. Prior
to the accident, Siple-Niehaus had minor headaches but, following the achetdmadaches
were more severe and occurred almost daily. Tr. 1003. Dr. Hassani observed somedgnder
in her sinuses and in her neck muscles with turning either way. Tr. 1003. Dr. Hassani
recommended that an ophthalmologist evaluate Siplbaus’seyes and that SiplHiehaus
undergo a CT scan of her head and sinuses and an x-ray of her neck. TH&@d8scribed
Tenormin and Vicodin, with instructions to go to the emergency room if necessaty00Br
Siple-Neihaus’sMarch 12, 2010, brain CT amervical spine xay were normal Tr. 359, 384.

A paranasal CT showaetiffuse mucosal thickening in all paranasal sinuses consistent with
chronic postinflammatory change but no abnormal air-fluid levels or other egidéacute

sinusitis Tr. 360.



Siple-Niehaus saw William Novak, M.D., at Akron Neurology, Inc., in May 2010 and
August 201dor herheadaches/migrainesr. 479-485, 579. In May 2010, Sig\ehaus
reported having headaches every day. Tr. 480. Dr. Novak prescribed Topamax, Magnesium
Oxide, and Naproxen (not to be used daily). Tr. 482. In August 2010, Ngdeus was having
somedegree of a headache every day. Tr.. 4¥Bgraines were occurring 3 days per week. Tr.
479. In August 2010, Dr. Novak indicated that Sigkshaus’sattention span and concentration
and her recent and remote memory were normal. Tr. 479. Dr. Nuwliakted that there had
been some improvement in Sip\eihaus’sheadaches. Tr. 479. He increased the Topamax
dose, added Neurontin and advised Siple-Niehaus to continue with the Magnesium Oxide and
Naproxenas previously prescribed. Tr. 479.

Following a diagnosis of endometriosis, Siple-Niehaus saw Dr. Hassani oistA4g
2010. Tr. 999. During that visiiple-Niehaus reported that her headaches had gotten “terribly
worse.” Tr. 999. She reported that she had seen a neurologist b@dications he had
prescribed had not really worked. Tr. 999. Hassani assessed “migraine headache with poor
response, if any, to the current medications” and “endometriosis.” Tr. 999. HeltSgaee
Neihaus’smedication that could not be stoppetmediately angbrescribed Imitrex. Tr. 999.

Upon Dr. Hassani’'s request, on September 22, 2010, James R. Bavis, Jr., M.D., of the
NeuroCare Center, evaluated Sipleehaus. Tr. 356358. Siple-Neihaus’schief complaints
were intractable headaches famotmonths, pain in the right paraspinal region referred down into
the arm and shoulder, and pain in the hips and anterior thighs. Tr. 356. Siple-Niehaus reported
that her headaches had been resistant to all types of therapies. Tr. 356. Slael ithetcédr
about two months, she had been taking 2 Tylenol and 4 ibuprofen almost every 4 hours to try to

keepher pain under control. Tr. 35@&r. Bavis’s impression included chronic daily headaches,



medicationroveruse headache, intractable migraine, sciakisibution pain, and pain,

weakness, and numbness in the right arm and leg. Tr. 357. Dr. Bavis’'s recommendations/pla
were (1) EMG/nerve conduction study of the right arm and right leg; (2) overnight
polysomnogram; (3) obtain copies of the MRIs &Tdscans that had already been performed;

(4) prednisone titration (5 days); (5) IV headache infusion; (6) bilaterglitadaierve blocks;

(7) Imipraminel0 mg titrating to 50 mg every evening; and (8) discontinue ibuprofen and
Tylenol and use tizanidine and gabapentin until headaches are under control. Tr. 357-358.

On September 30, 2018iple-Niehaus saw Dr. Hassamporting that she was having
“uncontrolled, basically resistant, vascular headaches.” Tr. 994-995. She agdrdrapuing
seen a neurologist but the medications that were prescribed were noivozllhyg. Tr. 994.

She was intolerant and allergaopiates (Vicodin and Percocet) and therefore could not use.

Tr. 994. Dr. Hassaisiassessment was “Migraine headaches, resistant to current treatment.” Tr.
994. He indicated that he was going to see Mpddraus again in three weeks and was “going

to disable her and keep her away from light and noise.” Tr. 994, 995.

Dr. Bavis referred Sipldliehaus to physical therapy, with diagnoses of headaches,
cervicalgia, shoulder pain, and frozen shoulder. Tr. 386. An initial evaluation was conducted
early Octobef010. Tr. 386-388Physical therapist Brian S. Coote recommended physical
therapy two to three times each week. Tr. 387. Sipdraus was discharged from physical
therapy in November 2010 for failure to show for most appointments. Tr. 385. Ni#blatis
indicated that she was having severe headaches and undergoing injections and hew forgot
about her appointments. Tr. 385.

On October 12, 2010, Sipkiehausunderwent a headache infusion protocol at the

NeuroCare Center. Tr. 355. The infusion protocol included a variety of injectableasd)jngcl



Benadryl, Depacon, Zofran, DHE45, Toradol, Ativan, and Decadron. Tr. 355. Following the
procedure, Siple-Niehaus had a “modest degree of pain relief.” Tr. 355.

At afollow-up appoinientwith Dr. Bavis on November 18, 2010, Sipéehaus
reported that the headaches and neck pain were doing bEtt&53-354. However, she
reported feeling dizzy and sleepy as a result of the headdaok®sn. Tr. 353. Dr. Bavis
advised that wasgt part of getting so many medications through an IV and it was not anything
to worry about. Tr. 353. Dr. Bavis indicated that Siple-Neihaus’s EMG/nerve conduatign s
of the right upper and lower extremity was normal. Tr. 38Bice SipleNiehauswvas doing
better with her headaches, Dr. Bavis recommended no changes to her currentanedicat
regimen. Tr. 353. Since Siple-Neihaus was not having much neck or other discomfort, Dr.
Bavis recommended only keeping an eye on those symptoms. Tr. 353.

Upon Dr. Hassani's referral, SipMiehaus saw pain management specialist Jamesetta
Lewis, D.O.,of Affinity Medical Center,on November 21, 2010. Tr. 500-50Siple-Niehaus
reported having migraine headaches 3 times a week, with a typical migréimg 2a® 3 days.

Tr. 500. When having a migraine, Siple-Niehaus reported having blurred vision, diplopia,
nausea, vomiting, photophobia, and noise sensitivity. Tr. 500. She indicated that her migraines
were worse with sun exposure. Tr. 500. She said she is constantly in pain and wakes every
morning with a “daily cluster headache.” Tr. 500. She described her pain antostsarp,

tingling, shooting, tender and unbearable. Tr. 500. Nothing makes her pain better and her pain
is worse with prolonged lifting, stretching, standing and walking. Tr. 500. She hiasessan

both arms and in her neck and has numbness in her shoulders and arms. Jipl&gdiechaus
reported that the infusion from NeuroCare did not provide sustained pain relief. TSB©0.

also reported that physical therapy provided her with 0% pain relief. Tr.[301lewiss



overall impression was (1) intractable headache secondary to migraine cepéaigs v
cervicogenic versus bilateral occipital neuralgia; (2) myofascial pain@yralr(3) generalized
anxiety disorder; (4) chronic insomnia secondary to pain; and (5) other medicaicrmdi
including endometriosis. Tr. 502. Dr. Lewis recommendations included recording her
headachesn a daily and monthly basis in orderdetermine whether treatmentsieffective.
Tr. 502. Dr. Lewis instructed Siple-Niehaus to record any type of triggemngelather
headaches as well. Tr. 508iple-Niehaus was smoking 1-1/2 packs per day. Tr. 391.
Lewis also recommended that SiNeshaus stop smoking, noting that Sipleshaus’s chronic
pain would not improve unless she stopped smoking. Tr. 502. Dr. Lewis prescribed Metoprolol,
MS-IR, and Zanaflex, and discontinued Neurontin. Tr. 502. She also discussed other procedures
such as propofol infusion, bilateral occipital blocks and spinal cord stimulatianTnab02.
Siple-Niehaus wanted to hold off on those procedures. Tr. 502.

SipleNiehaus saw Dr. Lewfson various occasiorsetween December 2010 ahaly
2011. Tr. 498-499 (12/22/10); 496-497 (1/17/11); 4/7/11(492-493); 490-491 (7/13/11).
Examination findings during these visits included bilateral nystagmus (Tr, tedilernes to
palpation (Tr. 490, 492, 497, 498); spasms and trigger points (Tr. 490, 492, 498); bilateral
occipital neuralgia (Tr. 497, 502); diminished cervical range of motion (Tr. 497, 502); and
bilateral cervical facet loading (Tr. 492, 497, 498, 502).

During her December 22, 2010, vigttAffinity Medical Center SipleNiehaus reported
that she had cut back her smoking to 6 or 7 cigarettes per day. Tr. 498. She also reported having
been seen at the emergency room for a migraine on December 14, 2010. Tr. 498. An injection

was administered, which helped. Tr. 498. Shglehaus believed that the injection was

% During certain visits, SipkNiehaus was seen by a physician assistant but the physician assstasgatl the
assessment and plan wibr. Lewis and Dr. Lewis signed the treatment notes along with thécanyassistant.
See e.qg.Tr. 493, 499.



morphine, Toradol and Phenergan. Tr. 498. During a January 2011 visit, Dr. Lewis noted that
Siple-Niehaus was still smoking and advised Siple-Niehaus that, if she continued/ébyacti
smoke, her headaches would never resolve. Tr. Z86aflex was minimizing Sipi&liehaus’s
pain to a dull ache. Tr. 496. Howevdre tMSIR was not working to control Sipleiehaus’s
acute flareups of pain. Tr. 496. Siple-Niehaus had not tried Cafergot so Dr. Lewis discontinued
the MSIR and started Siple-Niehaus on Cafergot. Tr. 496-497. Dr. Lewis also recommended
bilateral occipital nerve blocks. Tr. 496-497. Dr. Lewis also provided Sligleaus wih
information regarding a spinal cord stimulator trial. Tr. 497.

A bilateral occipital nerve root blockas performed on March 8, 2011. Tr. 494-495. At
an April 7, 2011, followdp visit, SipleNiehaus reported 100% relief following the nerve block.
Tr. 492. However, the pain relief had decreased to 60-75% at the time of the April 7, 2011, visit.
Tr. 492. During the April 7, 2011, visit, SipMtehaus reported that she was using Zanaflex,
Toprol, Cafergot and leftover MS-IR to control her pain. Tr. 492. Dr. Lewis advised Siple-
Niehaus to continue using the Zanaflex, Toprol, Cafergot and instructed her thatilshetart
back on MS-IR. Tr. 492. Dr. Lewis cautioned Siple-Niehaus, however, that she should call the
office before making any changes her own to her narcotic medication. Tr. 492.

In July 2011, Siple-Niehaus saw Dr. Lewis with complaints of worsening megand
an increase in her muscle spasms. Tr. 490. Siple-Niehaus was taking Robaxin andi thegiorte
it was helping more #n the Zanaflex but not as much as she would like. Tr. 490. She was
continuing to use the MS-IR and Toprol. Tr. 490. Dr. Lewis discussed the spinal cord
stimulator trial and Sipkiehaus indicated she would consider it. Tr. 490. Another bilateral
occipital nerve injection was scheduled. Tr. 490. Dr. Lewis also prescribetitévoer taken at

the onset of a headache. Tr. 490. Siple-Niehaus indicated that past medicationggot,Cafer



Imitrex, Replpax and imipramine either did not work or were not covered by insurdnc&0-
491.

Dr. Lewis performed rotherbilateral occipitaherve block on August 2, 2011. Tr. 656-
657. During an October 2011 visit with Dr. Lewis, Sipliehaus reported that she received
relief from the August 2011 nerve block but it only lasted 3 days. Tr. 658. She reported having
gone to the emergency room on September 19, 2011, with complaints of neck spasms and
migraine headache. Tr. 658. At the emecgaiwom, SipleNiehaus received injections of
Valium and Phenergan. Tr. 658iple-Niehaus reported only minimal (1 week) relief from past
IV infusion therapy. Tr. 658. She had not been maintaining her headache diary. Tr. 658. She
was using her TENS8nit but only getting short term pain relief. Tr. 658. On examination, there
was some positive tenderness along the bilateral greater occipital nerdesnaoution and
cervical paraspinal musculature region down Intateral upper trapezius muscles with
palpation. Tr. 659. Dr. Lewis recommended a cervical spine MRI, continuation of Robdxin a
MS-IR, a change in the Toprol dose, and initiation of Amerge to be taken for acutenmigrai
flare-ups. Tr. 659. Dr. Lewis advised Siple-Niehaus thapikwea record of her migraines was
critical to determining whether a particular medication regimen was effectoantomlling her
migraines. Tr. 659. Dr. Lewis also indicated that Siple-Niehaus should continueh@ruse
TENS unit for pain control. Tr. 659A cervical MRI was obtainedn October 27, 201(.
528), which showed minor scoliosis of the cervical thoracic junction due primarily tdenusc
spasms as well as a small disk prolapse a€&5without mass effect. 528, 661).

Siple-Niehats saw Steven Gunzler, M.[&at the Neurological Institute of University

Hospitals, in October and November 2011. Tr. 1029-1030 (10/25102)-1028 (11/28/11).

* The first page of the Dr. Gunzler's October 25, 2011, treatment notes apygsing from the record.
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On November 28, 201Dr. Gunzler administered@otulinum toxin injection to target both the
muscle spasms and the chronic migraine headache. Tr. 1027-1028,0B029-

Siple-Niehauscontinued to seBr. Lewisthrough at leasApril 2013 (Tr. 661662
(12/19/11); 701-702 (2/14/12); 705-706 (5/4/12); 709-710 (7/16/12); 894-895 (9/25/12); 903-905
(11/8/12); 898-900 (1/8/13); 901-902 (4/9/1@)th anadditional bilateral occipital nerve block
being administered (703-704 (2/28/12)). On May 4, 2012, Siple-Niehaus reported that the
occipital nerve block in February 2012 provided some relief but it lasted for only a oduple
weeks. Tr. 705. Also, during her May 4, 2012, \@le-Niehaus reported having had to go to
the emergency room 4 times since her last office visit due to migraine dndpastns. Tr. 705.
Trigger point injections in the neck and upper thoracic region were recommended, along wit
continuing with hemedication as prescribed (MB, Cymbalta, Skelaxin, and Relpax), and
using heat, massage and her TENS unit. Tr. 705. On May 22, 2012, Dr. Lewis administered the
recommended igger point injection at bilateral cervical paraspinal musculature region and
bilateral upper trapezius muscles. Tr. 707-708.

On July 16, 2012, Siple-Niehaus saw Dr. Lewis with her chief complaint being chronic
neck and right shoulder pain. Tr. 700verall, SipleNiehaus reported that the occipital nerve
blocks helped reduce her overall headaches. Tr. 709. However, she continued to haeetpersis
neck and right arm pain. Tr. 709. Siple-Niehaus had not been to the emergency room since her
last ofice visit with Dr. Lewis. Tr. 709. The TENS unit was not providing significantfrelie
Tr. 709. She had stopped using the Skelaxin for insurance reasons. Tr. 709. Samples of
Zanaflex were provided for additional relief. Tr. 7@uring a Septembet5, 2012, visit with
Dr. Lewis, Siple-Niehaus reported that her pain was worse in her upper back ansicsitede

the pain as burning, stabbing, shooting, sensitive, numbness, tingling, throbbing and sharp. Tr.

10



894. She did not feel that her medication was helping. Tr. 894. The trigger point injections had
only helped her for about a week. Tr. 8. Lewis recommended that Sig\dehaus continue
with her medication.

On November 8, 2012, Siple-Niehaus saw Dr. Lewis with complaints of right neck pain.
Tr. 903-904. She had been seen at the emergency room on November 5, 2012, for muscle
spasms that turned into a migraine. Tr. 903. S\adraus’s medications were helping some.
Tr. 903. However, she reported that her pain was interfering sigmily with her general
activity, normal work patterns, relations with other people, sleep patterns anlil evjenament
of life. Tr. 903. Dr. Lewis noted that she had discussed with Siigleaus various treatment
options, including spinal cord stimulator, ketamine and propofol infusions, botox injections, and
sphenopalatine ganglion blocks, but Siple-Niehaus was not interested in pursui@g3.TDr.
Lewis recommended a cervical MRliscontinuing MS-IR and starting Dilaudid, changing the
Toprol dose, continuing Relpax, discontinuing Zanaflex, starting a new sleep aidypegfar
right cervical selective nerve root block. Tr. 904.

A cervical spine MRI was taken on December 5, 2012. Tr. 898. On December 19, 2012,
Dr. Lewis performed a right cervical selective nerve root block at C5 and C6. T89896-

During a January 8, 2013, visit with Dr. Lewis, Siplezhaus complained of headache
pain. Tr. 898. Dr. Lewis received Siple-Niehaus’s December 5, 2012, cervical spine MR
indicating that the MRI showed some mild reversal of the normal cervical lordasi898T
Otherwise, Dr. Lewis indicated that the MRI was unremarkable. Tr. 898. htrofighe MRI
findings showing no structural abnormality in the neck, Dr. Lewis believed iplatiiehaus’s
ongoing right arm and neck pain were primarily relatecktwical tension headachecipital

neuralgiaand a history of migraines. Tr. 898. The December 2012 nerve block was not

11



successful. Tr. 898. Siple-Niehaus had not had any recent emergency room visits. Dr. 898.
Lewis noted that Siptiehaus had undergone multiple therapies, including botox, infusion
therapy, and multiple migraine headache medications. Tr. 88 Niehausdid not have a
headache diary and could not recall whether the medications helped reduce #wcireduiner
headaches. Tr. 898. Siple-Niehaus had run out of Dildadrddays earlierwhich Dr. Lewis
indicated could have been contributing to her heightened level of pain. Tr. 898. Dr. Lewis
discussed repeating the occipital nerve blocks becauseN8gilaus had gotten some relief from
the procedure in the past and she discussed other options. Tr. 899NiShales indicated that
she wasvery comfortable with her medications at that time. Tr. 899.

Between February 2010 and February 2@iple-Niehaushadmultiple emergency room
visits, with complaints of exacerbations of migraines, headaches, neck spasms, and neck pain,
and she was given medications for her pain. Tr. 852-853 (2/24/10); 854 (10/11/10); 467-473
(12/14/10); 460-466 (12/29/1(eporting migraine headachegl3imes per month%153-459
(1/2/11); 445-452 (2/10/1Xyeporting migraines-80 times per month); 432-438 (3/27/11); 425-
431 (4/14/11); 418-424 (4/24/11); 410-417 (5/6/&porting exacerbations of her headaches
10-15 times per month); 401-409 (5/23/11); 393-400 (6/27/11); 551-557 (8/31/11); 543-550
(9/19/11); 536-542 (10/2/11); 529-535 (10/19/(rEporting migraine headaches-13 times per
month and needing to go to the emergency room 3-4 times each month because heomedicati
does not work)520-527 (11/18/11)955-956 (12/14/11); 953-954 (12/27/11); 875-876
(1/19/12); 941-942 (3/8/12); 939-940 (3/25/12); 933-934 (4/16/12); 926-927 (9/18/12); 924-925
(11/4/12); 922-923 (12/3/12); 920-921 (1/12/13); 914-916 (2/23/13).

In addition to treatment for her physical impairments, SikEhaus was receiving

mental health treatment at t@eunseling Center of Wayne and Holmes Counties. Tr. 670. An

12



intake assessment wesnducted on March 1, 2011. Tr. 670. Preliminary diagnoses were major
depression recurrent with psychotic features and post traumatic strededisior 670. During
the course of her mental health treatmantpng other matterspservations were made
regarding hephysical conditiondaily activities, concentration, memory and intellef€or
example, on March 12, 2012, Siple-Niehaus was observed during a counseling sdssion to
“clearly uncomfarable due to a headache” Tr. 699. During an April 30, 2012, segsias
noted thaSiple-Niehaus had a headache and “appear[ed] [tanlggdin’ Tr. 689. On May 1,
2012, SipleNiehaus cancelled a therapy session due to a migexptaining that she was too ill
to attend. Tr. 688. During a session on May 16, 2012, Siple-Niehaus was observed “holding her
head andwas] in obvious pain"—Siple-Niehaus was “having a severe migraine and plan[ned]
to go the ER after her appointment.” Tr. 686. On June 12, 2012, Siple-Niehaus reported having
migraines 1615 days out of each month (Tr. 680) and, on June 27, 2012, she reported having
migraines 1612 time per month (Tr. 678). In July and September of 2012, Nipleaus
discussed with her counselor the fact that her pain was affecting her tagégform
housework. Tr. 771, 786. During an October 2012, counseling sessionN&ipés’s
counselor communicated with Dr. Lewis and explained the Sl@haus was suffering from a
great amount of pain and it was affecting her daily activities and mentéhhdal 760, 766.
Dr. Lewis relayed that SiplNiehaus had been offered three surgical options and also noted that
Siple-Niehaus’s last urine screen showed morphine levels in levels higher than thiidbpdes
amount. Tr. 760.

During an initial psychiatric evaluation on April 26, 2012 (Tr. 690-691), on examination,
Siple-Niehaus’s concentration and memory were intact (Tr. 691). Durgrgal examinations

in September 2012, January 2013, March 2013, May 2013, and Augush2ais8 health

13



providers noted that Siple-Niehaus’s concentration and memory were fair ancehigeimte
was average. Tr. 730-731, 740, 781, 982, 966. In March 2013, Siple-Niehaus informed her
counselor that she had gotten engaged and was getting married in August. Tr. 730, 982. Siple
Niehaus’s aunt was helping her with the wedding plans. Tr. 982. During an April 12, 2013,
counseling session, Sipiehaus was not feeling well due to a migrainekiend shoulder
pain, but she remained actively engaged and participated in the conversation. Tm.d3ay.
2013, Siple-Niehaus relayed that she was helping take care of her firdtigid. Tr. 966.

2. Opinion evidence

a. Treating medical providers

Dr. Lewis

On August 15, 2011, at the request of the State agency adjudicatin\®ipéats’s
disability claim,Dr. Lewis completed a questionnaire. Tr. 487-489. Dr. Lewis noted that Siple-
Niehaus’s diagnoses were intractable headaches secdodmaigraine cephalgia and
cervicogeniqtension)headaches; bilateral occipital neuralgia; cervical facet arthropathy; and
generalized anxiety disorderTr. 488. Dr. Lewis noted the following findings on clinical
examination: bilateral nystagmus; bilateralip@al pain with palpation around the greater and
lower occipital region; diminished cervical extension; and positive cervicel fdading
bilaterally. Tr. 488.Dr. Lewis indicated that the following diagnostic testing was available: CT
brain scan, cergal spine xray, and spinal scan of the paraspinal sinuses. Tr.@B8.ewis
reported that Sipl&liehaus was takinghorphine sulfate, Robaxin, Relpax, Imitrex, and Toprol,
which had an overall effectiveness rat€0f30%. Tr. 489. Dr. Lewis indicad that Siple
Niehaus was compliant with her prescribed medications. Tr. 489. In addition to noedicati

Siple-Niehaus had tried other types of therapy/treatment, including occipital lnlecles. Tr.
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489. Dr. Lewis indicated that the occipital necks were 100% effective, noting that they
she was awaiting a spinal cord stimulator decision. Tr. 489. The physical thasmpt
effective at all. Tr. 489.When asked to describe any limitations that Shikehaus’s
impairments imposed on her ability to perform sustained work activity, Dr. Lewisaphat
Siple-Niehaus’s “limitations were primarily related to intractable headaches mbeyfevith]
ability to concentrate [and] think clearly. She would require a quiet working envardnm
without a lot of external stimulation.” Tr. 489.

On June 10, 2013, Dr. Lewis offeractheckbox form opinion regarding Siple-
Niehaus’s abilities and limitations. Tr. 9967. Dr. Lewis opined that Siple-Niehaus had no
difficulty standing/walking, sitting, lifting/carrying, fingering, handlingreaching. Tr. 906
907. However, Dr. Lewis opined that Siple-Niehaus suffered from pain that “preveits [he
ability to concentrate occasionally, [she] likehpuld be off task 20% to 33% of the time.” Tr.
907. Dr. Lewis explained that the following conditions were causing Sligleaus’s pain:
“migraine cephalgias, cervicogenic headaches, and [bilateral] occipital netir&lgi@07.

Dr. Hassani's office

On August 30, 201Dr. Hassani's office completed a State agency questionhdite.
511-513. The author of the questionnaire listed Siple-Niehaus’s diagnosis as chroaiicasjgr
3-4 days per week, lasting 24 or more hours. Tr. 512. It was nateSiftheNiehaus’s
symptoms started when she was age 15. Tr. 512. Siple-Niehaus’s medications included
Toprimate, Robaxin, morphine and Relpax. Tr. 513. When asked to describNiShaes’s

response to therapy, it was indicated thagnrally, mettal intervention has been minimally

> As noted below, the ALJ attribed the August 30, 2011, questionnaire to Dr. Hassani. Tr. 26. However, the
signature a that opinion is not legible and SipMiehaus is not certain that the opinion was in fact completed by Dr.
Hassani. Doc. 15, pp. 48, n. 3. However, it does appehat the questionnaire was completed by someone
associated with the Affinity Medical Family Medical Center. Tr. 511.
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effective.” Tr. 513. There were no reporwampliance issues that interfered with treatment.
513. When asked ttescribe any limitations that SipMiehaus’s impairment impoden her
ability to perform sustagd work activity, Dr. Hassani’s office stated, “3-4 days a week, the
[patient]is unable to do anything requiring concentration or any sustained effort.” Tr. 513.

Consultative examinng psychologist

On January 26, 2012, RobértDallara,Jr., Ph.D., performed a psychological evaluation.
Tr. 664-669. Siple-Niehausindicated to Dr. Dallara that she would have difficulties working
because of migraines and problems with her neck. Tr. 664, 667. She reported that she lost jobs
due to migraines. Tr. 665. During the evaluatidn,Dallara noted that Sipliehaus had poor
eye contact and kept her head buried in her hands, complaining of a headache. Hie 865.
noted, however, that she was alert and oriented to time, place, person, and situation. Tr. 666.
Siple-Niehaus reported some problems with memory, stating she forgets conves saual
where she has placed things. Tr. 666.

Dr. Dallara assessed Sigleehaus’s functional abilities and limitations in four areas. Tr.
667-668. In the area of understanding, remembering, and carrying out instructiddall&e
opined that Siple-Niehaus “would be expected to be able to understand and apply instructions
a work setting consistent with leaverage intellectual abiliti€sTr. 667. With respect to Siple
Niehaus’s ability to maintain attention, concentration, and in maintaining pexsesand pace,
to perform simple tasks, and to perform mstep tasks, Dr. Dallara indicated that there was “no
direct evidence during the examination to suggest impairment to her garsistr pace. She
was generally able to track the flow of conversation adequately duringrextaom and did not
show easy distractibility.” Tr. 668. Dr. Dallara noted, however, that SipleaNgreported

difficulties with concentration due to headaches. Tr. 668. In the area of responding
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appropriately to supervision and to coworkers, Dr. Dallara opined that “due to hersaepessl
anxiety, she would have some difficulties relating to others including felloweroand
supervisors.” Tr. 668. With respect to Siple-Niehaus’s ability to respond appropicarebrk
pressures in a work setting, Dr. Dallara opined that, although Siple-Niehaus hegantgd a
pattern of inability to adjust to workplace demands and did not describe a history dfanenta
emotional deterioratioas a result of work exposure, “due to her depression and anxiety, she
would have some difficulties withstanding stress and pressure associatedyatikody work
activity.” Tr. 668.

State ayency reviewing physicians

On September 13, 2011, State agency reviewing physician Teresita Cruz,M.D.,
completed a physical RFC assessment, opining thatSipleaus coulaccasionally lift/carry
20 pounds, frequently lift/carry 10 pounds, stand and/or walk about 6 hours in an 8-hour
workday, sit about 6 hours in an 8-hour workday, and push and pull unlimitedly (except as
limited for lift/carry). Tr. 102. Dr. Cruz opined th&iple-Niehauswould be limited to
occasional climbing of ladders/ropes/schify limited to frequent overhead lifting bilaterally;
and must avoid even moderate exposure to hazards. Tr. 103-104. In offering her opinion
regarding SipleNiehaus’s RFC, Dr. Cruz considered evidence regarding Nipleaus’s
migraines and cervicalsses. Tr. 102-104.

On January 4, 2012, Staagency reiewer Elizabeth Das, M.D., rendertgte same

opinion as Dr. Cruz regarding Sigiehaus’s RFCTr. 130-132.
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C. Testimonial evidence

1. Plaintiff's testimony

Siple-Niehauswas represented at and testified at the hearing42462. $e described
her education and past work experience. Tr. 44-47. She explainstig¢Hast worked at Save
A-Lotin 2010. Tr. 47. She wast go because she was missing too many day®d due to
migraines. Tr. 47, 61-62. She indicated thatlsnever left a job for another one and was
always fired due to absences. Tr. 62

Siple-Niehaus explained that she felt she was unable to work anymore because she has
frequent migraines, nkspasms and her right arm goes numb. Tr. 47. She also indicated that
she has problems concentrating. Tr. 53-54. She expldiaegbmetimes she cannot complete a
sentence or she forgets what she was going to do. Tr. 54. She indicated that,creeshbef
stopped working, she had problems with concentration and focus and the extent of her problems
in that regard had remained about the same. Tr. 54. [Sighauss neck spasms and
headaches started when she Wagears oldvith the symptomgradually getting worse. Tr. 50.
The numbness in her right arm had started to occur more recently. Bh&Iindicated thdter
doctor advisedherthat her problems were being caubgdorolapsed and bulging discs in her
cervical spine that were hitting her nerves and shooting pains into her head. Tr. 4738 51.
has tried injections to help with the pain but reported that the injections only provide tweeor t
days of relief ad even then shis not entirely pain-free. Tr. 49. Her medication dulls the pain
but it does not go away. Tr. 49. Her medication makes her drowsy. Tr. 52-53.

On good days, her pain level is a 6 on a scale of 0-10 and, on bad days, her paialevel is

10. Tr. 49. Siple-Niehaus estimated having about two or three good days in a week. Tr. 49.
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When she is having a bad day, she usually stays in bed all day with dark curtains. Tr. 49. On
certain days, her pain is so bad that she has to go to thigaho$r. 49. When she goes to the
hospital, she gets a shot. Tr. 61. She estimated having had to go to the hospital about 20 times
that year. Tr. 49-50.

Siple-Niehaus discussed her daily activities, indicating that she usually wakesumnol a
11:30 a.m. and watches television. Tr. 58-59. However, she does not watch television when she
has a migraine. Tr. 60. When she has a migraine, she is unable to concentrate. Tr. 60. She
usually goes to bed between 10:30 and 11:00 p.m. Tr. 59. Ap@taynthree days each
week, SipleNiehausdrives her daughter to work, which is about six blocks from their home. Tr.
43-44, 59. Since around 2011, Sipleshauss daughtestartedperformingmost of the
household chores. TE5-56. Siple-Niehaus doesome minimal cookingshegoes grocery
shopping with her husband and daughter, and goes out to dinner once or twice a month. Tr. 56-
57, 59-60. She visits with her mothartaw across the street approximately three times each
week. Tr. 57-58. She does not have friends in Ohio but talks to one friend via phone and she has
a Facebook and/or email account. Tr. 58. Before her daughter graduated fronmbagh sc
Siple-Niehaus would attend her daughter’s school events but there were times thatsate mi
events because of her migraines and neck problems. Tr. 58, 60.

3. Vocational Expert

a. Hearing testimony

Vocational Expert (“WE”)Ted S. Macy provided a vocational consultant case analysis
(Tr. 318319) andestified at the hearin@r. 62-68).

The VE summarized Sipidiehauss work history, indicating that she had worked as (1)

a cashier, a light, unskilled position; (2) a production assembler, a light, unskilledmpa$§jia
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waitress, a light, senskilled position; (4) a bartender, a lighemiskilled position; and (5) a
nursing assistant, a medium, seskilled position® Tr. 62-63. The ALJ then asked the VE to
assume an individual who could perform a range of light work; frequent pushing and pulling
with hand controls on the right; frequent overhead reaching on the right; no climbingf rope
ladders, or scaffolds; occasional exposure to unprotected heights and moving mechasijcal pa
and unskilled work involving simple tasks and simple work-related decision making, and asked
the VE whether the described individual could perform any of Sipehauss past work. Tr.
63. The VE responded that the described individual would be able to perform the cashier job and
the production assembler job. Tr. 6Bhe VE also indicated that the debed individual would
be able to perform other work, including (1) wire worker, a light, unskilled job with 750 jobs
available in northeast Ohio and 105,000 nationally; (2) electronics worker, a light, echgial
with 450 jobsavailable in northeastto and 60,000 nationally; and (3) assembly press operator,
a light, unskilled job with 650 jobs available in northeast Ohio and 105,000 nationally. Tr. 64.
The ALJ then asked the VE whether there would jobs available if the limitatigyhof
work wasreduced to sedentary work in the first hypothetical. Tr. 64-65. The VE indicated that
Siple-Niehauss past work would not remain available. Tr. 64. He indicated that the three jobs
previously identified would remain available but the numbers would be reduced so hedrovide
sedentary, unskilled jobs available, including (1) table worker with 400 jobs avaiiable i
northeast Ohio and 54,000 nationally; (2) bench hand with 650 jobs available in northeast Ohio
and 95,000 nationally; and (3) final assembler with 600 jobs available in northeast Ohio and

90,000 nationally. Tr. 64-65.

® The VE was not certain that Siphiehaus reached substantial gainful activity with respect to the guassistant
job but indicatd he would leave that for the ALJ to decide. Tr. 63.
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The ALJ then asked theB/to assume an individual who couyddrform a range of
sedentary or light work but would need more than two customary breaks per day, which would
causefte individual to be off-task more than 20% of the workday because of an inability to
maintain concentration, persistence and pace due to chronic pain or might miss mos® tha
days per month due to illness. Tr. 65. The VE indicated that the described individual would not
be able to maintain fulime employment. Tr. 666. The VE also indicated that employers of
employees performing unskilled work generally would not tolerate an employeedietask
more than 10% of the workday or missing more than one day per month on an ongoing, regular
basis. Tr. 66.

Siple-Niehauss counsel questioned the VE, asking whether there would be work
available to the individual described in the first hypothetical if an additionaictest of no
production pace, nfastpaced kind of work was added. Tr. 66. The VE indicated that the three
identified jobs would remain available. Tr. 66. The VE also indicated that his respdhse t
second hypothetical, which limited the individual to sedentary work, would aogehf the
limitation of no production pace, fast-paced work was added. TiAB®, the VE stated that
his response to the second hypothetical would not change if the limitation of frequengpus
and pulling was changed to occasional pushing and pulling. Tr. 67. Finally, the VEeaddica
that, if the second hypothetical was modified from frequent overhead reaching mhthe r
occasional reaching, would impact the availability of jobs only if the limitation was bilateral.

Tr. 67.
b. Posthearing interrogatory
Following the hearing, on November 4, 2013, the ALJ sent an interrogatory to the VE

(Tr. 325-327) asking the VE to consider the same limitations includie ifirst hypothetical

21



presented at the October 8, 2013, heaniitly the additional limitations dfonly occasional
contact with the public in a low stress work environment.” (Tr. 326). In response, on November
6, 2013, the VE stated that “yes” the three jobs previously identified in response tetthe fi
hypothetical, i.e., wire worker, electronics worker, and assembly press opexaitid remain
available. Tr. 329-330. On November 18, 2013, the ALJ proffered this additional information to
Siple-Niehaus, allowing Sipkiehaus the opportunity to, among other action, submit written
comments regarding the evidence, provide a statement of facts and law thattaatachought
applied to her case in light of the evidence, submit written questions to the VE, request a
supplemental hearing and request the opportunity to question the VE regarding tbeadditi
evidence. Tr. 331-332. In her November 26, 2013, response to the proffer of the additional
evidencg(Tr. 334-342) SipleNiehaus, through her attorney, askied ALJto consider certain
items prior to rendering decision: (1) “’Low stress work environment’™ limitation is
ambiguous|;]” (2) “The hypothetical question is incomplete: inability to conanand sustain
activity, and need for a quiet working environment not captured[;]” and (3) “Regulaictos
support giving weight to opinions of Drs. Lewis and Hassani[.]” (Tr. 334-337).
lll. Standard for Disability

Under the Act42 U.S.C § 423(akligibility for benefit payments depends on the
existence of a disability. “Disability” is defined as the “inability to engageny substantial
gainful activity byreason of any medically determinable physical or mental impairment which
can be expected to result in death or which has lasted or can be expected to Emttiouaus
period of not lesthan 12 months.”42 U.S.C. § 423(d)(1)(A) Furthermore:

[A]n individual shall be determined to be under a disability only if his physical or

mental impairment or impairments are of such severity that he is not only unable
to do his previous work but cannot, considering his age, education, and work
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experience, engage in any other kind of substantial gainful work which exists in
the national econonfy. . . .

42 U.S.C. § 423(d)(2)(A)

In making a determination as to disability under this definition, an ALJ is ezftar
follow a five-step sequential analysis set out in agency regulations. The five steps can be
summarized as follows:

1. If claimant is doing substantial gainful activity, he is not disabled.

2. If claimant is not doing substantial gainful activity, his impairment must
be severe before he can be found to be disabled.

3. If claimant is not doing substantial gainful activity, is suffering from a
severe impairment that has lasted or is expected to last for a continuous
period of at least twelve months, and his impairment meeexjuals a
listed impairment claimant is presumed disabled without further inquiry.

4. If the impairment does not meet or equal a listed impairment, the ALJ
must assess the claimant’s residual functional capacity and use it to
determine if claimant’s impaiment prevents him from doing past relevant
work. If claimant’s impairment does not prevent him from doing his past
relevant work, he is not disabled.

5. If claimant is unable to perform past relevant work, he is not disabled if,
based on his vocational factors and residual functional capacity, he is

capable of performing other work that exists in significant numbers in the
national economy.

20 C.F.R. §8 404.152@16.920? see alsBowen v. Yuckeré82 U.S137, 14042 (1987)

Under this sequential analysis, the claimant has the burden of proof at StepsoDgk Four.

"“IW]ork which exists in the national economy’ means work which esxissignificant numbers either in the
region where such individual lives or in several regions of the coud/J.S.C. § 423(d)(2)(A)

8 The Listing of Impairments (commonly referred to as Ligtm Listings) is found in 20 C.F.R. pt. 4®ubpt. P,
App. 1, and describes impairments for each of the major body systems that thieS&ocirity Administration
considers to be severe enough to prevent an individual from doing afiyl gaitivity, regardless of his or her age,
education, or worlexperience.20 C.F.R. § 404.1525

° The DIB and SSI regulations cited herein are generally identical. Accordingktonvenience, further citations
to the DIB and SSI regulations regarding disability determinations witidode to the DIB regulations fod at20
C.F.R. § 404.150&t seq. The analogous SSI regulations are foud &tF.R. § 416.90&t seq., corresponding to
the last two digits of the DIB cite (i.20 C.F.R. § 404.152€orrespond$o 20 C.F.R. § 416.990
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Walters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir. 1997]he burden shifts to the

Commissioner at Step Five to establish whether the claimant has the RFC and a&bfzatiors

to perform workavailable in the national economid.

V. The ALJ’s D ecision

In her December 20, 2018ecision, the ALJ made the following findings:

1.

Siple-Niehausmet the insured status requirements through December 31,
2013. Tr. 19.

SipleNiehaus had not engaged irsubstantial gainful activity since
September 8, 2010, the alleged onset date19.

SipleNiehaus had the following severe impairments:migraine
headaches, degenerative disc disease of the cervical spine, major
depressive disorder and post traumatic stress disorder (PT&OP.

Siple-Niehausdid not have an impairment or combination of impairments
that met or medically equad the severity of one of the listed
impairments. Tr20-21.

Siple-Niehaushadthe RFCto perform light work except she was limited

to frequent pushing and pulling with hand controls on the right, frequent
overhead reaching on the right, no climbing of ropes, ladders, or
scaffolds; occasional exposure to unprotected heights and moving
mechaical parts; unskilled work involving simple task and woelated
decision making; occasional contact with the public in a low stress work
environment. Tr. 21-28.

Siple-Niehauswas capable of performing past relevant work as a cashier
and production assembler. Tr. 28. AlternativatpnsideringSiple-
Niehaus age, education, work experience and RFC, there were jobs that
existed in significant numbers in the national economySim@e-Niehaus
could also perform, including wire worker, electronics workeand
assembly press operatofr. 28-29.

Based on the foregoing, the ALJ determined $ipke-Niehaushad not been under a

disability from September 8, 2010, through the date of the decision. Tr. 29-30.

9 The ALJ's findings are summarized.
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V. Parties’ Arguments

Siple-Niehausraises a number of arguments regarding the ALJ’s consideration and
weighing ofthe opinions rendered by her treating pain management speBialistwis**
regarding how Siple-Niehaus’s pain woutgpede her ability to concentrate anterfere with
herability to sustain work. Doc. 15, pp. 13-22, Doc. 19, pp. 1-7. Sl@baus also challenges
the ALJ’s Step Four and Step Five findings. Doc. 15, pp. 22-24, Doc. 19, pp. 7-9. More
particularly, SipleNiehaus argues that the Step Four finding is not supported by substantial
evidence because the hypothetical question posed to the VE did not include albimsitati
included in the RFC. Doc. 15, pp. 22-23, Doc. 19, pp. 7-8. Sligleaus also argues that the
Step Five finding is not supported by subsia evidence because the pbostaring interrogatory
to the VE, which asked the VE whether the same three jobs identified at the kearidg
remain available if there was an additional limitation of “occasional contact weitbutblic in a
low stress wik environment,” did not ask the VE to confirm that the same number of jobs would
remain available. Doc. 15, pp. 23-24, Doc. 19, pp. 8-9. Also, Bipleaus argues that the
limitation of a “low stress work environment” is generic and does not provedaimgful
vocational limitations. Doc. 15, pp. 24-25, Doc. 19, pp. 8-9.

In response, the Commissioner argineg the ALJ’s decision makes clear that the ALJ
provided little weight to Dr. Lewis’s opinions and did not adopt Dr. Lewis’s opinion tphk-S
Niehaus would be off-task 20-30% of the time. Doc. 18, @:lee Commissioner also argues

that the ALJ reasonably gave less than controlling weight to Dr. Leapgsons and properly

1 Siple-Niehaus indicates that she is not focusing on another medical opinézhAlzgust 30, 2011 (Tr. 51313),
which the ALJ attributed to Dr. Hassani, Sileehauss primary care physician, because the signatarinat

opinion is not legible and Sipliehats is not certain that the opinion was in fact completed by Dr. Hassani. Do
15, pp. 1819, n. 3.
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weighed the medical opinion evidence in accordance with the Regulations. Doc. 18, pp. 7-13.
Further, the Commissioner contends that the ALJ reasonably accounted fontdteohs in
Siple-Niehaus’s concentration thiite ALJfound credibleDoc. 18, pp. 14-15The
Commissioner argues that the Step Five finding is supported by substantiateate error, if
any at Step Four, was harmless. Doc. 18, pp. 15-16.

VI. Law & Analysis

A reviewing court must affirm the Commissioner’s conclusions absent a deteomina
that the Commissioner has failed to apply the correct legal standards or hdsaiags of fact
unsupported by substantial evidence in the recéU.S.C. § 405(gWright v. Massanari321
F.3d 611, 614 (6th Cir. 2003)*Substantial evidence is more than a scintilla of evidence but less
than a preponderance and is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusioBesaw v. Sec’y of Health Buman Servs966 F.2d 1028,
1030 (6th Cir. 1992{quotingBrainard v. Sec’y of Health & Human Serv889 F.2d 679, 681
(6th Cir. 1989).

The Commissioner’s findings “as to any fact if supported by substantial evisleaic®e
conclusive.” McClanahan v. Comm’r of Soc. Set74 F.3d 830, 833 (6th Cir. 200@)ting 42
U.S.C. § 405(g)). Even if substantial evidence or indeed a preponderance of the evidence
supports a claimant’s position, a reviewing court cannot overturn the CommissaemEsion
“so long as substantial evidence also supports the conclusion reached by thédlek'V.
Comm’r of Soc. Sec336 F.3d 469, 477 (6th Cir. 2003Accordingly, a court “may not try the
casede novo nor resolve conflicts in evidence, nor decide questions of credibilégrher v.

Heckler, 745 F.2d 383, 387 (6th Cir. 1984)
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A. The ALJ’'s RFC and VE hypothetical adequately accounted for difficulties wih
concentration

Relying onEaly v. Comm’r of Soc. Se&94 F.3d 504 (6th Cir. 201,Biple-Niehaus
contends that the ALJ accepted Dr. Lewis’s opinion that Siple-Niehaus’s pain weushpher
ability to concentrate occasionally and, at Step Three, found that Sipledlliehd moderate
difficulties in concentratiotut did notadequately accaou for limitations in concentration in the
RFC. Doc. 15, pp. 13-15.

“In order for a vocational expert’s testimony in response to a hypotheticalautest
serve as substantial evidence in support of the conclusion that a claimant can pégréorm
work, the question must accurately portray the claimant’s physical and mental imgaifmen
Ealy, 594 F.3d at 517In Ealy, the ALJ relied upon a physician’s assessment that included
speed and pacéased restrictions594 F.3d at 516 However, the ALJ did not rely an
vocational expert hypothetical containing a fair summarhase speed and pace based
restrictions.|d. Instead, the ALJ’s hypothetical only limited the claimant to simple, repetitive
tasks and instructionsd. The Sixth Circuit concluded that the hypothetical did not adequately
describe the claimant's limitations and, as a result, the vocational exptiri®ny did not
constitute substantial evidence in support of the ALJ’s Step Five determiniatian516517.

Ealy, however, does not establish a bright-line rule for how ALJs must account for
limitations in concentration, persistence or paseelackson v. Comm’r of Soc. Se2011 WL
4943966, *4 (N.D. Ohio Oct. 18, 201(finding that ‘Ealy stands for a limited, fadiased, ruling
in which the claimant’s particular moderate limitations required additional sewtpace
based restrictions”)The ALJ found that Sipl&iehaus had limitations in her ability to

concentrate and, contrary to Siple-Niehaus’s contention, the ALJ adequately eddount
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limitations in concentration. Tr. 20, 26, 27. In particular, the ALJ concluded that “Dr. Lewis’
opinion as to the claimant’s occasional difficulties with concentration is fatigramodated by
the restriction to simple, routine tasks set forth in the resitmctional capacity* Tr. 26-27.
See e.g.Starr v. Comm’r of Soc. Se@013 WL 653280, * 3 (S.D. Ohio Feb. 21, 20{f#)ding
thatan ALJ adequately accounted for claimant’s deficits in concentration by limikxngant to
“simple, routine work involving no more thand3steps”):® Ealy is distinguishable because,
unlike the physician’s opinion at issuelaly, here, Dr. Lewis did not include specific speed or
pacebased restrictions in her opinion. As found by the ALJ, Dr. Lewis’s opinion regetrein
impact of SipleNiehaus’s headaches on her ability to concentrate was vague. Tr. 26. Also, as
noted by the ALJ, Dr. Dallara, who conducted a psychological consultative evajudiserved
no objective deficits in Siptéliehaus’s memory or concenti@at and SipleNiehaus’s treating
mental health providers consistently indicated that Siple-Niehaus’s menmgbopacentration
were“fair.” Tr. 21.

Siple-Niehausclaims that the ALJ ignored Dr. Lewis’s opinion that Siple-Niehaus would
“likely be off task 20% to 33% of the time,” and that the ALJ was required to incorfarate
Lewis’s opinion regarding the percentage of time that S\pdhaus would likely be offask
into the RFC. Doc. 15, p. 14. HowevdretALJ discgsed and, in fact, quoted Dr. Lewis’s

opinions and weighed Dr. Lewis’s opinions. Tr. 26-27. Thus, the record does not support Siple-

12 additionally, the ALJ explained that SipNiehaus's allegations regarding her difficulty concentratiegew
supported but only to the extent describethenRFC. Tr. 26 (discussing Sighéehaus’s mental health treatment
history and her allegations regarding her problems concentrafig/e-Niehaus has not challenged the ALJ’s
credibility determination. Accordingly, arguments pertaining to thé’sassessment of her credibility have been
waived. SeeMcPherson v. Kelseyl 25 F.3d 989, 999% (6th Cir. 1997)"“Issues adverted to in a perfunctory
manner, unaccompanied by some effort at developed argumentation, are deeradd W#s not sufficient for a
party to mention a possible argument in the most skeletal way, leaeicgurt to . . . put flesh on its boneg.”
(internal citations omitted).

13 The ALJ in this case specifically found that Siplishaus had the mental RFC to perform “unskilled work

involving simge task and workelated decision making; occasional contact with the public in a love st
environment.” Tr. 21.
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Niehaus’s claim that th&LJ ignored evidence. Alsopiassessing a claimant’'s RFC, an ALJ “is
not required to recite the medical opinion of a physician verbatim in his residuabhahct
capacity finding . . . [and] an ALJ does not improperly assume the role of a megierl ex
assessing the medical and nonmedical evidence before rendering a residualdloapacit
finding.” Poe v. Comm'of Soc. Se¢342 Fed. Appx. 149, 157 (6th Cir.200Rather, the
Regulations make clear that a claimant’s RFC is an issue reserved to the Conamasibthe
ALJ assesses a claimant’s RFC “based on all of the relevant evidence” of Pe€cGré.R. 88
404.1545(a)20 C.F.R. § 416.1546(c)rhus, “he ALJ—not a physiciar-ultimately determines
aclaimant’sRFC.” Coldiron v. Comm’r of Soc. Se891 Fed. Appx. 435, 439 (6th Cir. 2010)
Additionally, as discussed below, the ALJ provided only little weight to Dr. Lewiginions
and Siple-Niehaus has not shown error with respect to the ALJ’s consideration efniy’'sL
opinions. Accordingly, SipleNiehaushas not shown that the ALJ’s decision not to include Dr.
Lewis’s opinion regarding the amount of time that Siple-Niehaus would be offréis& RFC
amounts to reversible error.

Based on the foregoing evidence, SiNiehaus has failed to demonstrate that the ALJ’s
RFC and corresponding VE hypothetical did not adequately portray the limitdtairibe ALJ
found credible and supported by the evidence.
B. The ALJ properly considered the opinions of treating physiciarDr. Lewis

Siple-Niehaus arguethat Dr. Lewis’s opinions were entitled to controlling weight and/or
the ALJ failed to provide good reasons &sisigning little weighto Dr. Lewis’s opinion. Doc.
15, pp. 15-22.

Under the treating physician rule, “[t]Jr@ad source opinions must be given ‘controlling

weight’ if two conditions are met: (1) the opinion ‘is wellpported by medically acceptable
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clinical and laboratory diagnostic techniques’; and (2) the opinion ‘is not inconsisterhev
other substantiavidence in [the] case record.Gayheart v. Comm’r of Soc. Se¢10 F.3d
365, 376 (6th Cir. 2013Fiting 20 C.F.R. § 404.1527(c )(2¥ee alsaNilson v. Comm’r of Soc.
Sec, 378 F.3d 541, 544 (6th Cir. 2004)

If an ALJ decides t@ive a treating source’s opinion less than controlling weight, he must
give “good reasons” for doing so that are sufficiently specific to make tcleary subsequent
reviewers the weight given to the treating physician’s opinion and the reasdhatfweight.
Gayhearf 710 F.3d at 376/Nilson 378 F.3d at 5441In deciding the weight to be given, the ALJ
must consider factors such as (1) the length of the treatment relationdliedrequency of the
examination, (2) the nature and extent of the treatment relationship, (3) the suppootfatbhié
opinion, (4) the consistency of the opinion with the record as a whole, (5) the sptolof
the source, and (6) any other factors that tend to support or contradict the opioneem v.
Comm’r of Soc Sec478 F.3d 742, 747 (6th Cir. 20020 C.F.R. § 404.1527(c)

After discussing the details of SigMiehaus’s allegationandher physical and mental
health treatment historthe ALJ discussed and weighed Dr. Lewis’s opinions, explaining,

The undersigned gave the conclusions of Drs. Lewis and Hassani litgbtwasi

they are not supported by objective medical evidence. Dr. Hassani cited none of

his own clinical findings in support of his opinion, instead referring to an

unspecified “pain  management report” which purportedly indicates that

“generally medical inteention has been minimally effective.” Dr. Hassani's

conclusions as to this point are directly contradictory to those of Dr. Lewis, who

just two weeks earlier indicated that medication management and occipital nerve
block had effectively diminished the claimant’'s symptoms. Dr. Lewis’ August

15, 2011 conclusion as to the impact of the claimant’s headaches on her ability to

concentrate is too vague to be of significant persuasive value. Dr. Lewis’ opinion

as to the claimant’s occasional difficulties with ncentration is fully
accommodated by the restriction to simple, routine tasks set forth in the residual

functional capacity.

Tr. 26-27.
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Siple-Niehaus contends that Dr. Lewis’s opinions were entitled to controlling weight
because Dr. Lewis provided objective findings, i.e., her diagnoses of migrainégtzpha
cervicogenic headaches, and bilateral occipital neuralgia and her specifial dimdings,
including positive bilateral nystagmus, positive occipital pain with palpation agreater and
lower occipital region, positive diminished cervical extension, and positive facet ¢padin
bilaterally. Doc. 15, p. 18. However, the ALJ discussed the very evidence thai®ipders
argues supports Dr. Lewis’s opinions. Tr. 26. Further, contrary to Sipleaus’s claim, the
ALJ did not discount Dr. Lewis’s opinion because she did not include medical findings. ,Rather
the ALJ concluded that Dr. Lewis’s opinions were not supported by the objective medica
evidence. Tr. 26. As discussed by the ALJ, thdioa evidence showed thaluring a
consultative psychological examination, there were no objective deficits inNEghaus’s
concentration or memory. Tr. 22 (citing Exhibit 8F, Tr. 663-669). Also, as indicated by the
ALJ, SipleNiehaus’s treatingsychiatristconsistently describeSiple-Niehaus’s memory and
concentration as “fair.” Tr. 20 (citing Exhibit 13F, Tr. 722-787). The ALJ also coesidiee
results of diagnostic testing, finding said results not entirely supportivipletiiehaus’s
allegations. Tr. 23. The ALJ also considered evidence regarding Siple-Niehaus’sad¢spons
various treatment®r her ongoing headachas well as her decision to forego treatment
suggested by Dr. Lewis. Tr. 23-24. The ALJ considered the foregoing eeidEmg with
other evidence of record and concluded that Dr. Lewis’s opinions were not supported by
objective medical evidence and it is not for this Court to “try the das®vo nor resolve
conflicts in evidence, nor decide questions of credibilitg€eGarner, 745 F.2dat 387.

In arguing that Dr. Lewis’s opinions were entitled to controlling weighteSjp¢haus

also takes issue with the ALJ’s reliance upon a conflict between Dr. ’sespimion regarding
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the effectiveness of treatment and Dr. Hassanffise’s opinion regarding the effectiveness of
treatment. Doc. 15, pp. 18-19. However, Siple-Niehaus has not shown that the fopmion
Dr. Hassani's office and Dr. Lewis’s report werd antirely consistent with respect to their
opinions as to theffectiveness of treatmen€ompareTr. 489 (Dr. Lewis’s August 15, 2011,
opinion stating medication management-8280%b) effectiveness and occipital nerve blocks
(100% effectiveness, awaiting spinal cord stimulator decisuth)Tr. 513 (Dr. Hassani’s
August 30, 2011, opinion indicating that “generally medical intervention has been minimally
effective”). Siple-Niehaus suggests that the ALJ improperly took into considerBtiobewis’s
opinion that there had beeglief from the occipital nerve block baaseSiple-Niehaus later
reportedthat her pai relief lasted only three daysDoc. 15, p. 19. However, hargument is

not persuasivbecause thALJ alsoconsidered the fact that Sipiehaus reported no sustained
relief from occipital nerve blocks (Tr. 24) and, as set forth above, it is not for this Court to try the
casede novgresolve conflicts in evidence or decide questions of credibility.

Siple-Niehaus also contends that the ALJ did not provide good reasons for providing
little weight to Dr. Lewis’s opinion An ALJ is required to provide good reasons for the weight
assigned to a medical opinion but not obliged to provide “an exhaustive ligetactor
analysis”of the factors considered when weighing medical opini@eeFrancis v. Comm’r of
Soc. Se¢ 414 Fed. Appx. 802, 804 (6th Cir. 2011)

The ALJ considered the nature and extent of the treatment nslafiothat Dr. Lewis had
with Siple-Niehaus. Tr. 26 (“*Jamesettawis, D.O., the claimant’s treating pain management
specialist since November 21, 2010 . . S)ple-Niehaus argues that Dr. Lewis’s opinions are
consistent with other records relating to SiNiehaus’s attemptto get her pain under control

and therefore the ALJ should have assigned more weight to her opinions. Doc. 15, p. 21.
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However, the ALJ provided a detailed analysis and discussion of ISigi&us’s medical
treatment history yet, as discussed above, the ALJ found Dr. Lewis’s opinions natestiiyyo
objective medical evidence. Tr. 26. Also, the ALJ explained that Dr. Lewis’oopivas too
vague to be of significant persuasive value. Tr. 26-27. Siple-Niehaus has not shola that t
ALJ’s reasongor providing little weight to Dr. Lewis’®pinions are not supported by substantial
evidence.Further, it is not for this Court to reweigh the evidence and, even if Sipleaus

could demonstrate that her treatment records provide support for her clainthenecis
substantial evidence to support the ALJ’s decision, the Court may not overturn the
Commissioner’s decisionJones 336 F.3d at 47.7

For the reasons discussed herein, the Court finds no error with respect to the ALJ’s
consideration of Dr. Lewis’s medical opinions.

C. The ALJ’s Step Five finding is supported by substantial evidence

Siple-Niehaus contends that the ALJ’s Step Five finding is not supported by substantial
evidence for twoeasons.Doc. 15, pp. 23-24, Doc. 19, pp. 7-9.

First, she arguabat the Commissner did not meet her burden at Step Five because
there was insufficient evidence to support the ALJ’s finding that there were altisexjsting in
significant numbers in the national econothgt SipleNiehaus could do. Doc. 15, pp. 23-24.
She contends the evidence is lacking because, when asked in a postihtarogatory
regardingwhetherjobs would remain available with an additional limitation of “oatcasional
contact with the public in a low stress work environment” added to the first hypath#éte VE
only confirmed that the three jobs identified at the hearing, i.e., wire workerpeles worker,
and assembly press operator, would remain available (Tr. 329) but was not asked Wweether t

jobs would renain available in the same numbers identified aht#sing. Doc. 15, pp. 23-24.
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The Court finds that reversal and remand is not warranted for further VE testimony
regarding job incidence numbers for the jobs identifidtthe hearing the VE identéd job
incidence data for the three jobs identified in response to the first hypathietica total of
approximately 1800 in northeast Ohio and over 260,000 nationally for the three identifiéd jobs.
Tr. 64. Inresponse to the pdstaring interrgatory, the VE confirmed that the same three jobs
would remain available even with the additional limitation. Tr. 329. As he did during the
hearing when asked about changing the hypothetical from light to sedentari, toelld have
modified or qualified his response. Tr. 64 (“[S]Jome of the jobs | gave you, the wire worker,
electronics worker, assembly press operator, some of those would remain, but thesnumbe
would be significantly reduced.”). However, he did not. In light of the foregoing; tie
finds that the VE's response to the pbstring interrogatorglong with his testimony at the
hearing regarding the job incidence numbers for the three identifiedgoksitutes substantial
evidence to support the ALJ's Step Five findifig.

Second, Ple-Niehaus contends that the ALJ’s limitationaoflow stress work
environment’is ill-defined and therefore the VE’s testimony in response to the hypothetical does
not constitute substantial evidenc8iple-Niehaus argues that what makes work st ssf
highly individualized but she has not shown that the ALJ’s limitation does not accurately
describeher limitations. Nor has she shown that a more detailed definition was required or
necessary in this case. Consistent with SSR 85-15, the ALJ concluded that the evidence

supported some mental impairment limitations and included those limitahohsling

14 Siple-Niehaus does not contend that these numbers do not represent a sigmifichet.
15 Also, dthough provided the opportunity to take action in response to the ALJ’s pobfiesthearing VE

evidence (Tr. 33B32), SipleNiehaus did not raise this issue (Tr. 3342). Accordinglyjt appears that this claim
may have been waive®beee.g.,McPherson 125 F.3dat 995-996.
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unskilled workas well as low stress work, in the RFC and asked the VE a hypothetical that
accurately described those limitatiorseeSSR 8515, 1985 WL 56857 6 (“Since the skill
level of a position is not necessarily related to the difficulty an individubhave in meeting
the demands of the job . . . [a]ny impairmeglated limitations created by an individual's
response to demands of work, however, must be reflected in the RFC assessmernie”). Whi
Siple-Niehaus may disagree with the ALJ's RFC assessment, she has not shdha at
hypothetical did not accurately portray the limitations found by the ALJ todogobe..

For the reasons set forth herein, substantial evidence supports the ALJ' svStipdiig
and there is no basis for reversal or redi&n

VII. Conclusion

For the reasons set forth herein, the CAHEIRMS the Commissioner'decision.

Dated:May 17, 2016 @’ g M

Kathleen B. Burke
United States Magistrate Judge

18 Since there is nerror regarding the ALJ’s Step Five findiregror, if any, at Step Four would be harmless. Thus,
it is not necessary for the Court to address S\ihaus’s Step Four argument.
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