
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION

SHARON A. HOLL,

Pla int iff
C-1-09-618

 
 

JOHN E. POTTER,
POSTMASTER GENERAL,

Defendant

ORDER

This mat ter is before the Court  upon the Report  and

Recommendat ion of the United States  Magist ra te Judge (doc. no. 28),

pla int iff’s object ions (doc. no. 32) and defendant ’s response (doc. no.

33).  The Magist ra te Judge concluded that  1) pla int iff fa iled to sat isfy

the threshold issue that  she is disabled under the Rehabilita t ion Act ;

2) pla int iff fa iled to prove a prima fac ie  case of discriminat ion or

host ile  w ork environment ; 3) pla int iff fa iled to ra i se her request  for

accommodat ions in e ither of her  tw o EEOC compla ints and thereby

fa iled to exhaust  any c la im regardi ng accommodat ions; 4) pla int iff
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fa iled to establish re ta lia t ion by  defendant  in denying FMLA leave

because the determinat ion that  pla int iff w as not  ent it led to FMLA

leave w as based upon her lack of su ffic ient  consecut ive w ork days

and w as made by the FMLA coordi nator w ho had no prior know ledge of

pla int iff’s prior EEOC act ivity; 5)  pla int iff fa iled to establish a prima

fac ie  case of discriminatory t reatment  based upon her race; 6) pla int iff

fa iled to establish a prima fac ie  case of re ta lia t ion; and 7) pla int iff

fa iled to establish a prima fac ie  case of age or gender  discriminat ion. 

The Magist ra te Judge therefore recommended that  defendant ’s Mot ion

for Summary Judgment  (doc. no. 16) be granted and this case be

terminated on the docket  of this Court .

Pla int iff objects to the M agist ra te ’s Judge's Report  and

Recommendat ion on the grounds that  her findings are contrary to law

and makes the follow ing object ions.

Pla int iff objects to the Magist ra te Judge’s finding that  pla int iff

Sharon A. Holl has not  established pr ima fac ie  c la ims for disability

discriminat ion.  Pla int iff argues that  the Magi st ra te Judge a lso erred

by fa iling to find that  pla int iff established a prima fac ie  c la im for
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re ta lia t ion, FMLA e ligibility, revers e race discriminat ion, host ile  w ork

environment  and age/gender  discriminat ion.

Defendants make the follow ing responses to pla int iff’s

object ions.

The Magist ra te Judge correct ly  set  forth the applicable

controlling law  and properly applied that  law  to the undisputed facts in

this case.  Properly ra ised object i ons to a Magist ra te Judge’s Report

are review ed de novo . Fed. R. Civ. Proc., R. 72.    Genera l object ions,

how ever, are not  suffic ient  to pr eserve an issue for review  and a

genera l object ion to the ent ire ty of the Report  is the same as no

object ion.  Object ions that  mere ly restate arguments ra ised in the

memoranda considered by the Magist ra te Judge are no t  proper, and

the Court  may consider such repet it ive arguments w a ived.

Defendant  further argues that  an object ion to the Report  and

Recommendat ion is not  a  proper place to offer new  arguments. Murr v.

United States, 200 F.3d 895, 902 n.1(6th Cir. 2000). 

As to object ions in Sect ion I IA.,  pla int iff re lies on the analyses in

Calero-Cerezo v. U.S. Dept . of Just ice, 355 F.3d 6 (1st  Cir. 2004); Talley
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v. Family Dollar Stores of Ohio, Inc., 542 F.3d 1099 (6 th Cir. 2008);  Ace

v. State of New  York , 207 A.D.2d 813, 815, 616 N.Y.S.2d 640(N.Y.A.D.

1994)(Friedmann, J ., dissent ing), a ffd. 87 N.Y.2d 993, 665 N.E.2d 656,

642 N.Y.S.2d 855 (N.Y.1996); King v. Tow n of Wallk ill, 302 F. Supp. 2d

279 (S.D.N.Y. 2004); Williams v. Bright , 167 Misc.2d 312, 313, 632

N.Y.S. 2d 760 (N.Y.Sup. 1995), rev’d , 230 A.D.2d 548, 658 N.Y.S. 2d 910

(N.Y.A.D. 1997).

Pla int iff re lies on the analyses in  the follow ing cases as to the

object ions in Sect ion I IB: Shapiro v. Soc ia l Security Administ ra t ion,

EEOC Request  No. 05960403 (December 6, 1996) [sic ]; Burlington &

Northern Santa Fe Railw ay Co. v. White , 548 U.S. 53 (2006).

As to pla int iff’s object ions in Sect ion I IC, pla int iff directs the

Court ’s a t tent ion to the follow ing sta tutes and case s:  29 U.S.C. §

2612(a)(1)(D); 29 U.S.C. §  2611(11); 29 U.S.C. §  2614(a)(1); 29 U.S.C. §

2615(a)(1); Brenneman v. MedCentra l Health Sys. , 366 F.3d 412, 422

(6 th Cir. 2004) ( c it ing  29 C.F.R. §  825.220(c)),cert . denied,  543 U.S. 1146

(2005); Killian v. Yorozu Auto. Tenn., Inc . 454 F. 3d 549, 555-56 (6 th Cir.

2006); Walton v. Ford Motor Co., 424 F.3d 481, 485 (6 th Cir. 2005)( c it ing
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Cavin v. Honda of Am. Mfg., Inc ., 346 F. 3d 713, 719 (6 th  Cir. 2003)); 29

U.S.C. §  2614(a)(1); Arban v. West  Pub. Corp., 345 F. 3d 390, 400-401

(6 th Cir. 2003) and 29 U.S.C. §  2615(a)(2).

As to pla int iff’s object ions in Sect ion I ID, pla int iff re lies on the

deposit ions of Sharon Holl and Juan Zamudio.

Addit ionally, pla int iff re lies on t he follow ing cases and statutes in

Sect ions I IE and I IF: Robert  Brant ley Jr. v. Henderson, Postmaster

Genera l, U.S. Posta l Service, (EEOC OFO 4/28/00) [sic ]; MacDougall v.

Pot ter, 431 F. Supp. 2d 124 (D. Mass. 2006); Nat ional R.R. Passenger

Corp. v. Morgan, 536 U.S. 101, 116 (2002); 42 U.S.C. §  2000e-16(a); 29

U.S.C. §§ 621, et . seq. ; 29 U.S.C. §§ 701, et . seq. ; Barnet te  v. Chertoff,

453 F.3d 513, 515 (D.C. Cir. 2006); McDonnell Douglas Corp. v. Green,

411 U.S. 792 (1973) and Brady v. Office of Sergeant  a t  Arms, 520 F.3d

490 , 494 (D.C. Cir. 2008).

CONCLUSION

Upon a de novo  review  of the record, especia lly in light  of

pla int iffs object ions, the Court  finds  that  pla int iffs object ions have

either been adequate ly addressed and pr operly disposed of by the
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Magist ra te Judge or present  no pa rt icularized arguments that  w arrant

specific  responses by this Court .  The Court  finds that  the Magist ra te

Judge has accurate ly set  forth the con t rolling princ iples of law  and

properly applied them to the part i cular facts of this case and agrees

w ith the Magist ra te Judge.

Accordingly, the Court  hereby  ADOPTS AND INCORPORATES BY

REFERENCE HEREIN the Report  and Recommendat ion of the United

States Magist ra te Judge (doc. no.  28).  Defendant ’s Mot ion for

Summary Judgment  (doc. no. 16) is GRANTED.

This case is DISMISSED AND TERMINATED on the docket  of this

Court .

IT  IS SO ORDERED.
s/Herman J . Weber            _____
 Herman J. Weber, Senior Judge
   United States Dist ric t  Court
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