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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

Donna Cann,
Case No. 1:12-cv-489
Plaintiff,
Chief Judge Susan J. Dlott
V.
: Order Granting Defendant’s
Pierce Township, : Motion for Summary Judgment
Defendant.

This matter is before the Court on Dedent’'s Motion for Sumary Judgment (Doc.

10). Plaintiff Donna Cann alleges in this lamtghat she was terminated from her employment
with Defendant Pierce Township for unlawful reas. For the reasonsatifollow, the Court
concludes that Cann lacks sufficient evidencgrawe that her termination was unlawful. The
Court will GRANT the Motion for Summary Judgment.
l. STATEMENT OF UNDISPUTED FACTS

The following statement of facts is dexd, except where otherwise noted, from
Defendant’s [Proposed] Statement of Undispuiadts (Doc. 29-1)ral Plaintiff's Response
(Doc. 33) thereto.
A. Factual Background

Cann began her employment with Pierceviiship on July 3, 2000 as the Assistant
Zoning Inspector. Cann was hired as the tinlle Zoning Inspector in June 2002. Ultimately,
Cann became the Pierce Township Zoning Mjana She reported to the Township

Administrator, David EImerCann was an at-will employée.

! Plaintiff Cann neither admits nor denies this facasslertion in her Response, but instead argues that it is
irrelevant. (Doc. 33 at 901.) However, proposed facts not denied, and denials not supported withtaithgons
evidentiary record, ardeemed admitted.
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On August 9, 2006, Elmer spoke with Cann alauincident in which she signed an
affidavit for a lawsuit captionefitate of Ohio ex rel. Stuadartman v. Village of AmeljaNo.
2005-CA-12-111 (Ohio App. 12 Dijt (Doc. 13-4 at 418). She signed the affidavit in her
capacity as the Zoning Manager att first conferring with EImethe Board of Trustees, or
the Township Law Director. Elmer testified tegt did not believe th&@ann signed the affidavit
with the intent of harming Brce Township, but he noneth&deadvised Cann that any such
future actions could result in disciplinary action against (ieimer Dep., Doc. 12 at 188.)

On February 16, 2007, Elmer spoke with Cann about her commungatith the public
and her handling of sensitive information. Elrhelieved Cann had communicated inaccurate or
inappropriate information to citizens in threeparate instance$l) Cann had provided the
home phone numbers of the Board of Zoning Appeals’ members to a citizen who disseminated
the numbers to area neighbors; (2) Cann hadesigd to a citizen that the only way she would
get action by the Township would be to fileaasuit; and (3) Cann had shared some allegations
regarding a development project with indivadisioutside of the development team. Elmer
agreed that the memorandum memorializing thisicussion was not consickd a disciplinary
written warning. (Elmer Dep., Doc. 188—-89.) Hatetl that the discussion was intended to help
Cann “accomplish a job constructively and positivelyd.)( Also, Cann testified at her
deposition that she did not recall sharing thistes’ phone numbers nor encouraging the citizen
to sue. (Cann Dep., Doc. 13 at 293-94.)

On June 5, 2007, Elmer counseled Cann relatingg@gcadditional incidents. First, EImer
believed that Cann had spoken unfavorably abqaroposed development project to a local

contractor. Elmer explained that such a coratéwa could have exposed the Township to legal

2 The page numbers listed in citations to documents électronically in the CM/ECF system refer to the
“PAGEID #” generated by the system.



problems with the developer. The second invlaesituation in which Cann provided a citizen
with the Law Director’s office contact informati@o that the citizen could discuss his concerns
directly with the Law Director. Elmer testifiedat this was problematic because it was the Law
Director’s job to give legaldvice to Pierce Township, not tdizens. (Elmer Dep., Doc. 12 at
193.) Elmer also counseled Cann for not advising him about the résicemtern. Regarding
this June 5, 2007 conversation, Cann deniedrweEthat she had spoken unfavorably about the
proposed development project to a coctvsa (Cann Dep., Doc. 13 at 297.)

In September 2010, the first of a seriegofdents occurred between Cann and James
Smith, then the Pierce Township Police Chigfith asked Cann about rumors he heard that
Cann might run for a Township Trustee positi@uring that conversation, Cann and Smith
discussed potential cost saving measuresidting a hypothetical scenario under which the
Township Police Department would be statvn. (Cann Dep., Doc. 13 at 301-03.) Cann was
worried that someone was spreading rumorsghatwould disband the police departmeid.) (
Cann described Chief Smith’s manner towardsdueing the conversation as “harassing” and
“[b]adgering.” (d. at 301.)

Later in September 2010, Cann and Chieft®spoke again. Smith requested the
opportunity to “iron things oltbetween them. Cann told Smith that they “would be
professionally polite to onenather, but there would be jwking, no carrying on, no teasing, no
nothing.” (d. at 305—-06, 323-24.) Cann also testifieat tthe was uncomfortable during the
conversation because it took place in a lockéideoto which Chief Smith had the only key to
unlock the door. I¢l. at 306.)

At a Township Board of Trustees ntieg in October 2010, Cann and Chief Smith sat

next to each other. Chief Smith asked Carmeitould rest his head on her shoulder when he



learned that the meeting might be long.n&é&elt shocked by Chief Smith’s comment and
scooted her chair away from his chaild. @t 298.) Cann testified aer deposition that Chief
Smith had not said anything “really of a selxuature” at the meang, but she thought his
conduct was harassing and inappropriatd. at 299, 304-05.) She said that she and Chief
Smith did not have a joking relanship and that they hadyreed after the September 2010
incidents to speak to each other oma professionally polite mannend(at 305—-06.)

The next day, Cann complained to Bonnie Bk her friend and a Township Trustee,
about what Chief Smith had said to her. B&cresponded that she thought that Chief Smith
might have been joking. At some date thawsxafCann complained to Elmer that Chief Smith
had sexually harassed held. @t 309-11; Elmer Dep., Doc. 12 at 203.)

On December 15, 2010, Cann requested a meeting between herself, Chief Smith,
Batchler, and Fran Kelly, the Pierce TownshipvLairector. Cann requesd this meeting to
complain about how Chief Smith had treated hHEne issues between Cann and Smith at the
time of the December 15, 2010 meeting weggrttwo meetings in September 2010 and the
comment made at the October 2010 Trustee meeting. Cannthtgtste felt intimidated and
threatened by Chief Smith. (Cann Dep., Doc. 13 at 317.) At the meeting, Chief Smith
apologized for his comment about putting his head on her shouldeat 834.) Chief Smith
also accused Cann of having improperly atlareeeting minutes back in 2005 or 2006. Cann
denied altering the meetimginutes back in 2005 or 2006.

Cann testified that Chief Smith also slamnhésifist on the table during the meeting and
stated that he would work to ensure tBahn was not elected #otrustee position.Id. at 317—
18; Batchler Dep., Doc. 16 at 597.aw Director Kelly testifid that Chief Smith slammed his

fist on the table when expresgihis concern that the policepdgtment might be disbanded.



(Kelly Dep., Doc. 24 at 746.) She calleaitly a “run-of-the-mill temper flare-up.”ld.) Kelly

did not interpret Chief Smith’s statements thatwould oppose Cann’s candidacy for the trustee
position to be threateningld( at 746—47.) On the other hamhtchler testified that Chief

Smith’s behavior at the meeting was inagprate. (Batchler Dep., Doc. 16 at 597.)

Elmer met with Cann on December 16, 2@bout the prior day’s meeting. Cann
understood after the meeting that EImer expelgzdand Chief Smith to act professionally with
one another. Cann and Chief Smith agreatlttrey would limit their conversations to
professional matters. (Cann Dep., Doc. 13 at 340.)

In early January or February 2011, Cann sediElmer that she would need shoulder
surgery and requested to use sick leave. @adrElmer she would be off for two weeks in
April 2011 and that she would have limited a$der left arm when she returned. Cann
provided no medical paperwork to the Townsiggarding her surgery, nor did the Township
request FMLA paperwork. Pierce Township approved Cann’s request for a leave of absence.
Also, Elmer ordered and had iabed an under-the-counter compukeyboard tray for Cann’s
desk to accommodate any physical limitatitret Cann might havepon her return from
medical leave. I¢l. at 361.) Cann’s surgery was on Ajl2011. Cann used accumulated sick
time for her medical leave. Of note, Cann had similarly been permitted to use accumulated sick
time leave for a medical leaveeshad taken in January 2010d. @t 362.)

In the month before she took leave, on March 1, 2011, Cann approached Elmer to report
rumors she heard about comments made aboltyh®mith. Cann heard that during a Clermont
County Township Association dinner in Februa®i 1, Smith stated that he would not eat chili
prepared by Cann because it might be contanmdnaBann told Elmer that she also heard Smith

had made comments to someone about the/2006 “meeting minutes investigation.” Cann



would not tell EImer the name dfe co-worker who claimed to have heard Smith’'s comments.
Cann told Elmer that she was afraid of Chief Sraitd feared that he might physically harm her
or her family. (d. at 344.)

On March 30, 2011, the day before her medeale began, Cann went to Elmer’s office
to discuss her concern about Smith’s attendat the Zoning Commission meeting the prior
evening. Cann did not understand why Smith had attended the meeting, but she acknowledged
that he had spoken to the Zoning Commission aissues with an apartment complex that was
being discussed at the meeting. Elmer told Genwould investigate heoncerns. After the
March 30th meeting with Cann, Elmer asked €Bimith and Law Director Kelly why Smith
had attended the Zoning Commasimeeting. Elmer was told that Kelly had asked Smith to
attend the meeting because of his knowledge abepecific issue discussed at the meeting.
Elmer also learned that Smith had beengmeat the meeting for less than ten minutes.

Elmer also learned at this time that, befsine took medical leave, Cann had requested
Richard Schuler, a member of the Zoning Commission, to review a legal memorandum prepared
by Law Director Kelly regarding 20ning issue. Schuler was apticing attorng, but he sat on
the Zoning Commission as a citizert as an attorney, and he diot provide legal advice to the
Commission. (Schuler Dep., Doc. 17 at 666.)niCdid not seek consent from Elmer or the
Township to make such a request of Schuehuler understood that Cann had asked him for
his opinion as her friend and as an attornég. at 649, 666, 673—74.) He thought that Cann had
disagreed with Law Director Klg on the zoning issue.ld. at 665.) Schuler provided his legal
opinion in a letter to Cann tkd March 8, 2011. (Doc. 17-1 at 696.) Cann did not share

Schuler’s written opinion witlether Township officials.



Cann testified at her deposition that she hatdunderstood Law Dactor Kelly’s written
opinion about the zoning issue and that slethad unsuccessfully multiple times to reach
Kelly to ask her about the issue. (Cann DBpg. 3 at 354.) Sheg#fied that she sought
Schuler’s opinion because he was a membére@Zoning Commission, not because he was an
attorney. [d.) She did not pay him nor ask htmshare his opinion in writing.ld. at 354-55,
360.)

Nonetheless, Elmer believed that Cann’s regjte Schuler’s opinion was an attempt to
undermine the authority of Law Director Kell{He determined to recommend to the Board of
Trustees that Cann be terminated. explained his reaomendation as follows:

First and foremost, based on the fact that there had been multiple times when

Donna and | had talked abcugr role and responsiliies as a Zoning Manager

and its relationship to other employees, ipatarly legal counsel, and the severity

and/or the consequences of engagingutside legal counsel or compromising
our legal counsel’s recomendations and practices.

* % k% %

The letter that was producég Dick Schuler at the griest of Donna Cann was,
in my opinion, an underminaig] of the authority of the Law Director.

* k% % %

The Law Director had written an opam about a Zoning matter that the
subsequent Dick Schuler letter or opinigas premised upon. In that letter, there
was no discussion about sharing thatletthere was no discussion about seeking
that letter, and it was dndiscovered by Law Déector Kelly upon her meeting

with Dick Schuler for the first time, iwhich Mr. Schuler had asked Ms. Kelly if
she had seen the opinion that he wroteegponse to her opinion. Ms. Kelly was
not aware of it.

(Elmer Dep., Doc. 12 at 167-68.)
Cann returned to work from her meditzdve of absence on April 18, 2011. On that
date, Elmer advised Cann that she was beiageol on administrative leave. The Board of

Trustees held a special meeting on April 19, 2@uring which they voted to terminate Cann’s



employment by a two-to-one vote. Trust&emop and Conrad voted for Cann’s termination,
while Trustee Batchler voted against it. TaesConrad testified at his deposition that he
believed that Cann’s performance was not “upad based on his obsa&tions and what he
heard from citizens. (Conrad Dep., Doc. 14 at 456.) Specifically, he faulted Cann for asking
Schuler for a second legal opinion on a zoning matter alreadgsssdr by the Law Director and
for not sharing that second omn with the Trustees.Id. at 459-60.) He also stated that Cann
had put Pierce Township “between a rock aharm place” in how she had handled an earlier
zoning issue involwig a dog kennel.ld. at 458-59.) However, he could not remember the
details about that situation or whetli@&ann was reprimanded in any wayd. @t 458.) Trustee
Knoop testified that he faulted Cann for tadiactions without infoming the Trustees,
specifically, seeking legal adxe from Schuler and not slvag Schuler’s written opinion.
(Knoop Dep., Doc. 15 at 537-38.) He also discusisatthe had reviewed with EImer the prior
instances of conduct during which Elmetiéeed Cann acted without authorityld(at 541-43.)
B. Procedural History

On June 26, 2012, Plaintiff Cann initiated taction by filing a Complaint against Pierce
Township. (Doc. 1.) She asserts that she wasnated in retaliation for her complaints that
Chief Smith was sexually harassing her and becstliséook medical leave. Cann asserts three
claims for relief: (1) violation of the Family Medical Leave Act (“FMLA"); (2) retaliation in
violation of Title VII; and (3)retaliation in violation of Ohidrevised Code Chapter 4112.

Pierce Township has moved for summary judgmeriefing is complete and the matter

is ripe for adjudication.



1. STANDARDS GOVERNING MOTIONSFOR SUMMARY JUDGMENT

Federal Rule of Civil Procedure 56 govemsations for summary judgment. Summary
judgment is appropriate if “theis no genuine issue as to anytenal fact’” and “the movant is
entitled to judgment as a matter of law.”dF&. Civ. P. 56(a). On a motion for summary
judgment, the movant has the burden of showing that no genuine issues of material fact are in
dispute, and the evidence, togethth all inferences that cgrermissibly be drawn therefrom,
must be read in the light most faabie to the party opposing the moticdbeeMatsushita Elec.
Indus. Co., Ltd. v. Zenith Radio Corg75 U.S. 574, 585-87 (198®rovenzano v. LCI
Holdings, Inc, 663 F.3d 806, 811 (6th Cir. 2011).

The movant may support a motion for summadgment with affidaits or other proof
or by exposing the lack of evidence on anesfar which the nonmoving party will bear the
burden of proof at trialCelotex Corp. v. Catretd77 U.S. 317, 322-24 (1986). In responding to
a summary judgment motion, the nonmoving pargy not rest upon the pleadings but must go
beyond the pleadings and “present affirmativielence in order to defeat a properly supported
motion for summary judgment.Anderson v. Liberty Lobby, Inel77 U.S. 242, 257 (1986).
The Court’s task is not “to weigh the evidermr®l determine the truth of the matter but to
determine whether there igganuine issue for trial.Liberty Lobby 477 U.S. at 249. A genuine
issue for trial exists when there is sufficiéenidence on which the jury could reasonably find
for the plaintiff.” 1d. at 252. “The court need considaely the cited materials, but it may

consider other materials in thecord.” Fed. R. Civ. P. 56(c)(3).



I[Il.  ANALYSIS
A. FMLA Violation

The FMLA makes it unlawful for any employer “to discharge or in any other manner
discriminate against any individual for oppagia practice made unlawful” by the FMLA. 29
U.S.C. § 2615(a)(2). In ord&w establish a prima facie caseFMILA retaliation, the plaintiff
must show that: (1) she avallberself of a protected righhder FMLA by taking leave or
giving her employer notice of intent to taleave; (2) the employer made an adverse
employment decision which negatively impactied plaintiff; and (3) there is a causal
connection between the exercafgrotected FMLA rights anthe adverse employment action,
which can be evidenced by a mere showing @delproximity in time between the exercise of
the protected right and tlaelverse employment actioskrjanc v. Great Lakes Power Serv., Co.
272 F.3d 309, 314 (6th Cir. 2001). The Court neeidspend time analyzing whether Cann has
sufficient evidence to satisfyelprima facie burden here, becaesen if she does, she cannot
establish that Pierce Township’s legitimate migcriminatory reason for her termination was
pretextual.

Pierce Township asserts that the Trustegsinated Zoning Manager Cann because she
undermined the Law Director when she solititesecond legal opinion from Richard Schuler
about a zoning matter and withheld the opirfrem Elmer and the Trustees. Elmer had
recommended her termination because he saw thdeBdetter as a comisation of a pattern of
behavior where Cann took actions which excedugdiuties as the Zoning Manager. Because
Pierce Township has articulated a legitimate reason for her termination, Cann must establish

pretext. SeeMcDonnell Douglas Corp. v. Gregdll U.S. 792, 804 (1973) (explaining the
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shifting burdens)Battle v. Haywood Cnty. Bd. of Edu488 F. App’x 981, 986 (6th Cir. 2012)
(same).

To establish pretext, Cann must presentewie sufficient to prove that the stated reason
(1) had no basis in fact, (2) did not actualigtivate the decision, or (3) was insufficient to
motivate the decisionBattle, 488 F. App’x at 986Manzer v. Diamond Shamrock Chems.,,Co.
29 F.3d 1078, 1084 (6th Cir. 1994). The Sixth Cirbais cautioned thabarts should “avoid
formalism” in the application of this test, “lest one lose the forest for the tré&dwh v. Dow
Chem. C0.580 F.3d 394, 400, n.4 (6th Cir. 2009) etext, the court observed, “is a
commonsense inquiry: did the employer fire @mployee for the stated reason or ndt”

This pretext inquiry “requirea court to ask whether the pi&ff has produced evidence that
casts doubt on the employer’s explaoatiand, if so, how strong it isfd. The pretext test can
be distilled to one simple requirement. Camnst produce sufficient evidence such that a
reasonable jury could doubt the Defendastated reasons for its actiorSee id.

Cann seeks to establish pretext by demonsgraéihat Pierce Township’s stated reason
had no basis in fact or was insufficient to motvete termination decision. To prove that the
stated reason had no basis in fact, Cann must phavéactual allegations underlying the stated
reason did not happen or were factually falSeeManzer 29 F.3d at 1084. Turning to Cann’s
argument that the stated reasons were inseffidb motivate her termination, this type of
rebuttal “ordinarily[] consists of evidence thahet employees, particularly employees not in the
protected class, were not fired even though #eyaged in substaritiaidentical conduct.”Id.
Cann appears to blend ttveo pretext arguments.

Cann asserts that her signiag affidavit in 2006 for th&tate of Ohio ex rel. Hartman v.

Village of Ameliacase was not sufficient to motivate her termination because Elmer conceded
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that Cann did not intend to harm Pierce TownshRegarding the communication issues which
prompted Elmer to counsel Cann in Februa72@ann refutes the facts in part and contends
that the issues were insufficiantjustify her termination. Shestified that she did not recall
sharing Trustees’ phone numbers ancouraging a citizen to séerce Township. She also
points out that Elmer did not iss@any formal discipline related the February 2007 incidents.
Regarding the June 2007 incidents, Cannetkthat she had spoken unfavorably about a
proposed development project. She also arthatshe incident in which she gave a citizen
contact information for the Law Director did rjastify her terminabn because she was not
disciplined for the incident. In response, Piefogvnship contends that these earlier incidents
merely provide context for ElImer’s de@sito recommend Cann’s termination in 2011
following the Schuler legal opiniancident. Although Elmer did nagsue written discipline for
these earlier incidents, Cann does not deny tméEhad counseled her abdlkese incidents.

Regarding the Schuler incidetann disputes some factuapasts of the incident. She
denies that she sought Schuler’s advice ircaEacity as an attomeregardless of how he
viewed the request. She poiot# that she did not pay Sckuhor ask for his opinion in
writing. She also points out theaw Director Kelly testified tat she did not believe that the
Schuler incident was sufficient grounds faméation. (Kelly Dep., Doc. 24 at 753-54.)
Finally, she faults Administrator Elmer for novestigating the citemstances surrounding the
Schuler opinion lettespecifically for not talking to éier Schuler or Cann, before
recommending Cann’s termination. (Elmer Dep., Doc. 12 at 171-73.)

Pierce Township responds that AdministreElmer and the Trustees exercised
reasonable business judgment retgss of whether Cann or evieaw Director Kelly disagreed

with the decision. The Court i®t to second guess the hahebkeld businesgidgment of
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employers so long as the judgment is base reasonable, panilarized facts.McConnell v.

Swifty Transp., In¢c198 F. App’x 438, 443 (6th Cir. 2006lRegarding the argument that Elmer
should have spoken to Schuler or Cann befecemmending her termination, the Court finds
that Elmer nonetheless basedr@gisommendation upon particulariziatts. He spoke to Law
Director Kelly, who had spoken tchuler, and he reviewed a copy of the opinion letter which
Schuler gave to Cann. (Elmer Dep., Doc. 1268-69.) Also, as to Law Director Kelly’'s
personal thoughts about Cann’s termination,tekgfied that Cann’s request for a second
opinion from Schuler was not “caeous” and made her “uneasy.” (Kelly Dep., Doc. 24 at 753.)
She found the matter to be serious enoughghe had reported it to Elmetd.(at 754.) Kelly

was not directly involved in the prageto terminate Cann in any event.

Moreover, the evidence suggests thar€ Township supported Cann when she
requested to take a medical leave of abseNceone discouraged her from taking leave or made
disparaging remarks about heaVe. In fact, Cann previoudhad taken medical leave in
January 2010 without any negative consegaerAdditionally, Administrator EImer had
installed a modified keyboard for Cann to makeasier for her to porm her job duties upon
her return from the April 2011 leave. This Coonust follow the Sixth Circuit’s admonition to
not lose the forest for the treeSee Cher80 F.3d at 400 n.4. The Court may question whether
Cann should have been terminated becauseeginested a second leég@inion from Schuler
about a zoning issue. Nonetheless, the Coumtlades that no reasonaljury would find on the
evidence presented that Pierce Township terminated Cann because she took a medical leave of
absence.

Accordingly, the Court will grant summajydgment to Pierce Township on the FMLA

claim.
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B. Title VIl and Ohio Revised Code Chapter 4112 Retaliation

In her second and third causes of action, Cann complains that she was terminated in
retaliation for making sexual harassment complaints against Chief Smith. Title VII makes it
unlawful for employers “to discriminate agaimsty individual . . . because [she] has opposed
any practice made an unlawful ployment practice by [Title VII].”42 U.S.C. § 2000e-3(a).
Similarly, the Ohio Revised Code makes it urfiaviflor any person to discriminate in any
manner against any other person because that person has opposed any unlawful discriminatory
practice.” Ohio Rev. Code 8§ 4112.02(l).

To prove a Title VI retaliation claim, @a must come forward with evidence that
(1) she engaged in protected activity; (2) Pi@roenship was aware of the protected activity;
(3) Pierce Township took an adverse employnaetion against herna (4) there was a causal
connection between the adverse employtnaetion and the protected activit$eeNicholson v.
City of Clarksville, Tenn--- F. App’x ---, No. 12-6318, 2013 WL 3746098, at *11 (6th Cir. July
17, 2013). Additionally, Title VII retaliation alms “must be proved according to traditional
principles of but-for causation . . . [which] remps proof that the unlawffuetaliation would not
have occurred in the absence of the allegaxhgful action or actions of the employetJniv.
of Tex. SW Med. Center v. Nassk33 S. Ct. 2517, 2533 (2013). Ohio Revised Code
§4112.02(1), likewise, requissbut-for causationSmith v. Dep’t of Pub. Safetylo. 12AP-1073,
- N.E.2d ---, 2013 WL 5436580, at *12 (Ohio App. Sept. 26, 2013).

For purposes of this analysis, the Court adlsume that Cann can satisfy the first three
prongs of the prima facie standard. The fopritng of the prima facie standard, causation, and
the issue of pretext overlap in the circumstarudahis case. Pierce Township denies that Cann

was terminated for reporting Chief Smith for sexual harassment. It states that she was terminated
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because she improperly solicitadecond legal opinion on a zogimatter from Richard Schuler
and then withheld his written opinion from oth@rghe Township. In seeking to rebut this
proffered non-retaliatory reason, i@arelies in part on the pestt arguments discussed in the
previous section on the FMLA retaliatiorach. Those pretext arguments and Pierce
Township’s responses do not need to be restated here.

In addition, however, Cann offers other eande purportedly relevata causation.
Initially, Cann points to the fat¢hat only approximately founonths passed between December
2010, when she requested a meeting with TriB&eehler, Law DirectoKelly, and Chief Smith
to complain about Chief Smith’s conduct towateer, and April 2011, when she was terminated.
The Sixth Circuit has held, however, that a four-month gap between the protected conduct and a
termination was insufficient standing aloiwesupport an inferee of retaliation.Cooper v. City
of North Olmstead795 F.2d 1265, 1272 (6th Cir. 1986).

Cann also argues that she was treated lgssdialy than Administrator ElImer and Chief
Smith when they committed misconduct and thatdisparate treatment is evidence that her
termination was done with retaliatory intef@hief Smith, who was married, admitted that he
engaged in an inappropriate personal relatignalith Law Director Kelly. (Smith Dep., Doc.
26 at 803; Elmer Dep., Doc. 12 at 139.) Camggests that EImer did not recommend firing
Chief Smith, but he had recommended firing h&lso, Elmer requested in the statement
announcing Chief Smith’s termination that he leated with “dignity, respect and courtesy,” but
issued only a cursory statement announcingdrenination. (Doc27-1 at 844-45.) Cann
contends that EImer was biagadavor of Chief Smith. Elmer testified that Chief Smith was a

man he “admire[d] and respect[ed]” and statedvas a “truthful, honest individual who
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demonstrated a genuine care for the residerfi&rher Dep., Doc. 12 at 137.) Cann’s argument
regarding Chief Smith, howevas, misleading factually.

At his deposition, EImer described Chief Smith’s conduct with Kelly as “conduct
unbecoming an officer” and statedtline had lost confidence in @hSmith’s “ability to lead a
department.” (Elmer Dep., Doc. 12 at 139.) Hitestified that he “did’t think that [Chief
Smith] deserved to be terminated,” but he alatestthat he did not think that Chief Smith “was
able to retain his position as Police Chiefld. @t 138.) Elmer ordered Chief Smith to take a
leave of absence using sick time starting on May 30, 2011 and Chief Smith was terminated
effective August 25, 2011. (Smith Dep., Doc. 26 at 799, 808.)

Relatedly, Cann asserts that Pierce Towngimped a blind eye toward unprofessional
misconduct by Administrator ElImer himselfann asserts that Elmer should have been
disciplined after he tieatened violence against a residsra Trustees meeting. Elmer thought
the township resident was beidigcourteous to Trustee Knoop amel“challenged” the resident
to “step outside.” (Elmer Dep., Doc. 12 at 162—@Blner agreed that he said something to the
effect of “I'll take off my neckie and we can step outsideld.) Trustee Knoop understood
Elmer to be challenging the resident to a ptaistonfrontation. (Knoop Dep., Doc. 15 at 560.)
Elmer received a written reprimand, but wasteominated. (Elmer Dep., Doc. 12 at 164.)

The Court concludes that Chief Smith and Hlaxe not similarly situated to Cann such
that the purported disparate treatment of Cammdigative of retaliatoy conduct on behalf of
Pierce Township. In the discipény context, other individualssually are considered to be
“similarly situated” to the plaintiff only if the individuals “have dealt with the same supervisor,
have been subject to the same standards and have engaged in the same conduct without such

differentiating or mitigating circumstancestiwould distinguish their conduct or the

16



employer’s treatment of them for itErcegovich v. Goodyear Tire & Rubber Cb54 F.3d 344,
352 (6th Cir. 1998) (citation omitted). Howeveoucts should make independent determinations
in each case to determine the “relevant aspects” of comparison between the plaintiff and the
purported similarly-situated employeetd. The plaintiff must shownly that the employees
were engaged in misconduct of “comparable seriousnétatison v. Metro. Gov't of Nashville
and Davidson Cty., Tenr80 F.3d 1107, 1115 (6th Cir. 1996) (citation omittesdgrruled on

other grounds byackson v. Quanex Cord91 F.3d 647, 667 (6th Cir. 1999).

To begin, the Court disagrees with Cann’s premise that Cann suffered disparate treatment
in comparison to Chief Smith in relevant respect. Regardless of any personal bias that EImer
might have had in favor of @f Smith, Pierce Township terminated the employment of both
Chief Smith and Cann for alleged misconduct. Regarding Elmer, EImer and Cann are not
similarly situated in all relevant respects. Cann and Elmer did not have similar positions within
the Pierce Township employment hierarchy amtnait have the same immediate supervisor
because Elmer was Cann’s supervisor. Also, there is no evidence that the Elmer “step outside”
situation was anything but an isolated desit. Conversely, Elnndénad counseled Cann
previously for conduct which he believed wagside the scope of hduties as the Zoning
Manager.

In sum, upon consideration tife totality of the evience, Cann has not presented
sufficient evidence that Pierce Township’s statbson for Cann’s termination was prextual or
that an intent to retaliate against Canndotusing Chief Smith of sexual harassment was the
“but-for” reason that Pierce Township terminat@ahn’s employment. The Court will grant
summary judgment to Pierce Township on titee VIl and Ohio Revsed Code retaliation

claims.
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V. CONCLUSION
For the foregoing reasons, the C@BRANT S Defendant’s Motion for Summary
Judgment (Doc. 10).

IT ISSO ORDERED.

S/Susan J. Dlott

Chief Judge Susan J. Dlott
United States District Court
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