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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION
NorCal Tea Party Patriots, et al.,
Case No. 1:13-cv-341
Plaintiffs,
Judge Susan J. Dlott
V.
Order Compelling Discovery
The Internal Revenue Service, et al.,

Defendants.

This matter is before the Court on theited States’ Motion for Protective Order to
Prevent Disclosure of Non-Party Tax Returfofmation (Doc. 141) and Plaintiffs’ Motion to
Discover the Identity of & Putative Class (Doc. 142)For the reasons that follow, the Court
will deny a protective order and compel limited discovery.

l. BACKGROUND

This lawsuit was filed by ten Plaintiffsrganizations “comprised of individual citizens
who have joined together to exercise theirtsgb freedom of speech and expression” and who
share a philosophy of “dissent from the policdesdeology of the Executive Branch of the
United States Government under its currentidstration.” (Doc.114 at PagelD 1983.)
Plaintiffs refer to themselveand the members of the class whibey seek to represent, as
“dissenting groups.” 1€.) Plaintiffs allege thabDefendants—the United Statethe Internal
Revenue Service (“IRS”), and individual IRSicers and employers—subjected the dissenting
groups, on the basis of their beliefs, to delaykiatrusive scrutiny during the tax-exempt status

application process.ld. at PagelD 1983-84.)

! Plaintiffs captioned their motion as “Brief in SuppairDiscovering the Identity of the Putative Class,” but it is
treated as a motion on the court docket ancbas re-captioned here to reflect that fact.

2 Plaintiffs substituted the United States of AmericalierDepartment of the Treasury as a named Defendant on
October 7, 2014. (Doc. 114 at PagelD 1983).

Dockets.Justia.com


http://dockets.justia.com/docket/ohio/ohsdce/1:2013cv00341/163188/
http://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/1:2013cv00341/163188/147/
http://dockets.justia.com/

Plaintiffs filed the Second Amendé&tass Action Complaint on January 23, 2014 and
then filed a corrected version @ttober 7, 2014. Plaintiffs assedtthree substantive causes of
action:

Count One: Violation of thBrivacy Act, 5 U.S.C. § 552;

Count Two: Violations othe First and Fifth Amendments to the United States
Constitution; and

Count Three: Violation of 26 U.S.@.6103, a statute which protects the
confidentiality of tax return information.

(Id. at PagelD 2034-48.) Plaintiffdso sought to certify a claisat would include generally
“all dissenting groups targeted for additiosatutiny by the IRS from January 20, 2009 through
July 15, 2013.” Id. at PagelD 2049.)

Defendants moved to dismiss the Second AtedrClass Action Complaint. (Doc. 177.)
In an Order dated July 17, 2014e Court dismissed all clainaleged against individual IRS
officers and employees. (Doc. 102.) The Cowd aismissed the Priva@ct claim against the
United States and the IRS (collectively, “@Bevernment”). The Court allowed the claims
against the Government for constitutional vialat and violations of § 6103 to go forwardd. (
at PagelD 1657, 1678.)

The parties currently are engaging in disegvelated to class certification. As the
Court understands the parties’ positions to datantffs will seek to cdify a class consisting
largely or exclusively of organizations identified a list of 298 applicanfsr tax-exempt status
provided by the IRS to the Treasury Inspecton&al for Tax Administration (“TIGTA”). The
current dispute concerns whether the Goventroan and must produce discovery about the
putative class member organizais to Plaintiffs. The Govemment contends that it cannot

provide discovery obtained from or based uff@nputative class member organizations’ tax



returns or tax return information because thidrmation is shielded from disclosure by 26
U.S.C. § 6103.
Il. 26 U.S.C. § 6103

Internal Revenue Code 8§ 6103 protects theidentiality of tax réurns and tax return
information. 26 U.S.C. § 6103(a). The wrongfidaliosure of returnsna return information
can be punishable as criminally or civillg6 U.S.C. 8§ 7213, 7431. The terms “return” and
“return information” are defineldroadly. 26 U.S.C. 8 6103(b). A€turn” is defined as follows:

any tax or information retu, declaration of estimaddax, or claim for refund

required by, or provided for or permitted undée provisions of this title which

is filed with the Secretarlyy, on behalf of, or with spect to any person, and any

amendment or supplement thereto, inahgdsupporting schedules, attachments,

or lists which are supplemental tw, part of, theeturn so filed.
26 U.S.C. 8§ 6103(b)(1). “Return informatiois’defined in relevat part as follows:

(A) a taxpayer’s identitythe nature, source, or amouwfthis income, payments,

receipts, deductions, exemptions, creditsets liabilities, net worth, tax liability,

tax withheld, deficiencies, overassegsits, or tax payments, whether the

taxpayer’s return was, is being, oflvlie examined or subject to other

investigation or processingr any other data, received by, recorded by, prepared

by, furnished to, or collectdaly the Secretary with respt to a return or with

respect to the determination of the exis&sror possible existea, of liability (or

the amount thereof) of any person undés tile for any tax, penalty, interest,

fine, forfeiture, or otheimposition, or offensel.]
26 U.S.C. § 6103(b)(2). Pursuant to the Haskeiendment, the term “retn information” does
not include “data in a form whiiccannot be associated with,atherwise identify, directly or
indirectly, a particular taxpayer.Id.

Two statutory exceptions to the confidentiafirotection contained in § 6103(a) have

been relevant to the pasialiscovery disputes.



A. Disclosure to the Department of Justice Exception
Subsection 6103(h)(2) provides for the disclosafreeturns and reta information to
Department of Justice officials civil suits as follows:
In a matter involving tax administration, dun and return iformation shall be
open to inspection by or dissure to officers and employees of the Department
of Justice (including UniteBtates attorneys) personally and directly engaged
in ... any proceeding before . nyaFederal or State court, but only if--
(A) the taxpayer is or may be a party to the proceeding, or the proceeding arose
out of, or in connection wht, determining the taxpayer’s civil or criminal liability,
or the collection of suchi liability in respect ofany tax imposed under this
title;

(B) the treatment of an item reflected on such return is or may be related to the
resolution of an issue in the proceeding or investigation; or

(C) such return or return informatiorlates or may relate to a transactional

relationship between a person who is oirha a party to the proceeding and the

taxpayer which affects, or may affettte resolution of an issue in such

proceeding or investigation.
26 U.S.C. 8§ 6103(h)(2kee alsdnternal Revenue Manual B122.12.1 (“The IRS may disclose
returns and return information” to Departmentlastice officials engaged in “preparation for a
proceeding . . . before . . . any Federal oreStaurt” so long as thgreatment of the item
reflected on such return is or ynbe related to the resolution @f issue in the proceeding or
investigation.”).
B. Disclosure in Judicial and Admnistrative Tax Proceedings Exception

Subsection 6103(h)(4) provides a more narroeepkion for disclosuref tax returns and
return information in judicial and administragiyproceedings related tax administration in

certain circumstances:

A return or return information may be dissed in a Federal or State judicial or
administrative proceeding pertaining to tax administration, but only--

(A) if the taxpayer is a parto the proceeding, or the proceeding arose out of, or
in connection with, determining the taxp&gecivil or criminal liability, or the
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collection of such civil liabity, in respect of any taimposed under this title[—
the “party test”];

(B) if the treatment of an item reflected sunch return is directly related to the
resolution of an issue in the proceeding[—the “item test];

(C) if such return or return inforran directly relates to a transactional
relationship between a person who is gyt the proceeding and the taxpayer
which directly affects the resolutiaf an issue in the proceeding[—the
“transaction test”]; or

(D) to the extent required by order of@urt pursuant to section 3500 of title 18,
United States Code, or rule 16 of the Fati®ules of Criminal Procedure, such
court being authorized in¢hssuance of such orderdive due consideration to
congressional policy favoring the confidetitiaof returns and return information
as set forth in this title.
However, such return or return inforn@tishall not be disclosed as provided in
subparagraph (A), (B), or (C) if the Setary determines that such disclosure
would identify a confidential informant orseusly impair a civil or criminal tax
investigation.
26 U.S.C. § 6103(h)(4).
. ANALYSIS
A. DiscoveryRequested
The parties did not succinctly define the scoptheir dispute in their written briefs.
Plaintiffs stated that the Government nas$ responded to Plaiffs’ Second through Sixth
Requests for Production of Daoents (“RFPs”) (Doc. 142-1 &agelD 2531-86; Doc. 142 at
PagelD 2520.) The Government asserted thatemsgvthe RFPs would kea required them to
produce the tax-exempt statysgplcation files of the putativelass member organizations to
Plaintiffs in violation of 26 US.C. 8 6103(a). (Doc. 141 at Pagélb07.) Plaintiffs denied that
they sought the tax-exempt stadygplication files othe putative class member organizations.

(Doc. 142 at PagelD 2519-20.) Instead, they sthidhey sought to obtain the names of the

putative class member organizatidream “spreadsheets or ‘casstings’ that were specifically



created by the IRS to collect atrdck these groups.” (Doc. 1422520; Doc. 144 at PagelD
2616.)

At the oral argument held on March 24, 201%jiRliffs narrowed the scope of their
requests. They sought respontsethree requests for production:

56. Please produce all charts, lists, spshadts, or indexes of groups who had

their Applications for Tax Exempticselected or flagged by the IRS for
heightened review based on thedfging Issues tab of the BOLO.

63. Please produce the document titled “501c4 Cases for TIGTA(1).xlIs,” which
the IRS sent to TIGTA on June 11, 2012.

64. Please produce the document titled “Advocacy Case Tracking Sheet
06052012.xlIs,” which the IRS sent to TIGTA on June 11, 2012.

(Doc. 142 at PagelD 2520.) They also requesttatithe Government authenticate, or respond
that it cannot authenticate, the-called “USA Today” document referenced as Exhibit B in
CM/ECF Doc. 142 and filed at CM/ECF Ddei2-2 at PagelD 2588—-99. The Government again
objected to the narrowed discovegguests on the basis thaspending would require them to
violate 8§ 6103(a). Both partiegree that the discovery Plaifg seeks qualifies as “return
information” pursuant to 8 6103(b)(2).

B. Application of the “ltem Test”

The Supreme Court has instructed that § 64)03¢ys down a generalile that ‘returns’
and ‘return information’ as defindgtierein shall be confidential.Church of Scientology of Cal.
v.l.LR.S,484 U.S. 9, 10 (1987). The mere redactbmformation identifying a particular
taxpayer from a return or from return infaxtion does not deprive the return or return
information of confidentiality protectionld. at 18.

Plaintiffs allege that the information thegek is discoverable pursuant to the “item test”
exception contained in 8 6103(h)®)( “Section 6103(h)(4)(B) perits the disclosure of third

party returns and return information where the itemthe third party’s return directly relates to
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the elements for defending or proving the cbalise of action or crime at issue in the tax
proceeding but not [for] things such as impeagha witness’ creditability.” Chief Counsel
Advisory, IRS CCA 20125002@012 WL 6217390 (Dec. 14, 2012) (emphasis adtiethe
issue to which to the return or return inf@tmon relates need not be limited to matters
concerning the taxpayer’s tax liability despghat suggestion in tHegislative history.See
Tavery v. U.S.32 F.3d 1423, 1429-30 (10th Cir. 1994)Nowhere doeshe statutdimit
disclosure to instances where taxpayer liabilitywissue and the disclosed information relates
thereto.” Id. at 1429-30 (emphasis added). The inforamato be disclosed also need not be
directly related to every issue @anproceeding, but only to one issugeel ebaron v. U.$.794 F.
Supp. 947, 952 (C.D. Cal. 1992). The item must “affect the resolution or be germane to an
element of the claim,” but it neewt be dispositive of the issue. Chief Counsel Advisory, IRS
CCA 201250020. Plaintiffs assert thihe spreadsheets and casenlgs they seek are directly
related to the issue ofass certification.

The Government responds that the informatiair®ffs seek is not discoverable for two
related reasons. First, the Gawaent asserts that@@03(h)(4)(B) should be strictly construed.
The Government asserts that a discoverablen“iteflected on such return” by definition must be
information provided by the taxpayand filed with the IRSSee26 U.S.C. § 6103(b)(1). The
statute states thateéturn and return informatioran be disclosed[,]” but only “if thigeatment

of an item reflected on such retusndirectly related to the resolution of an item in the

% The advisory opinion includes a reference to 26 U.S.C. § 6110(j)(3) and a disclaintes tginion should not
be used or cited as precedent. Section 6110 does naircargubsection (j)(3). Howave different subsection of
the statute states that “a written determination may notdukarscited as precedent.” PB6S.C. 8 6110(k)(3). The
Court does not cite the advisory opinias precedent. However, the advisgpynion is cited for its well-reasoned
analysis.

* A Senate Report stated that “[t]he disclosure ofrd fharty return in a tax proceeding (including the United

States Tax Court) will be subject taethame item and transaction tests described above, except that such items and
transactions must have a direct relationship to the resolution of an issudafpidnger’s liability” S. Rep. No. 938,

94th Cong., 2d Sess. 326 (197@printed in1976 U.S.Code Cong. & Admin.News 3439, 3755 (emphasis added).
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proceeding.” 26 U.S.C. § 6103(h)(4)(B) (emgpisaadded). The Government relies on a 2012
decision by the Federal Circuit support of its narrow interpiaion of 8 6103(h)(4)(B). The
court stated that 8§ 6103(h)(4)(B)aysis should be focused on “thelevance of the treatment of
the item on the return being sougbthe issue in #aproceeding” and not on “the relevance of
the ‘return information’ sought to the issue in the proceedihgre U.S, 669 F.3d 1333, 1340
(Fed. Cir. 2012). The Federal Circuit explaitiedt “the phrase ‘refleetl on such return’ is
properly understood as referring to what iewh on the face of the return submitted by the
taxpayer whose ‘return or retuimformation’ is being sought.’ld. at 1339—40. The information
Plaintiffs seek falls into the category of “ratunformation” because it is information collected
or generated by the IRSee26 U.S.C. § 6103(b)(1). Applying re United Stateshe
Government asserts that Pldffstierred by focusing on whether the return information of the
putative class member organizations—as opptséue treatment of an item reflected on a
return—is directly related to an issue in this case.

Second, the Government contends thatlRS’s handling of pative class member

organizations tax exempt statyspéications, in fact, is not “directly related” to an issue in the
present case. The Federal Circuit inlthee United Statesase addressed a split in other circuit
courts of appeal whether the “datly related” requirentd is met when a party seeks to discover
the tax treatment of similarly situatédrd parties. 669 F.3d at 1337 (comparimger alia,
Shell Petroleum, Inc. v. U,S17 Fed. Cl. 812, 817-19 (2000) (using the Federal Rules of
Evidence “as a helpful guide” to broadly consti§ 6103(h)(4)(B) to allow discovery of tax
treatment of similarly situated third partiesjth Vons Cos., Inc. v. U.&1 Fed. CI. 1 (2001)
(relying exclusively on legisteve history to narrowly construe § 6103(h)(4)(B) to deny

discovery for similarly situatethird parties)). The Federal f€uit relied on the legislative



history to conclude that the “item test” extiep should be narrowly terpreted to preclude
discovery of a third party’s tax return informatiolal. at 337—-39. “[T]he treatment of an item on
a third party’s return is not related, never minekdily related, to the selution of a taxpayer’s
issue when the only link between the third pary taxpayer is the same tax treatment for a
similar item of liability, income, deduction, or creditld. at 339. Based on this understanding
of the “item test” exception, theederal Circuit refused tdlaw a taxpayer, who had been
assessed an excise tax based on audit resutlisctwver the audit results of non-party taxpayer
entities who were similarly auditedd. at 1334. The Governmeotntends that the IRS’s
treatment of the third party orgaations who applied for tax exengiaitus is not directly related
to the treatment of Plaiiffis’ applications.

Not all authorities have intereted the “item test” in 8 6103)(4)(B) as narrowly as the
Federal Circuit did inn re United StatesInstead, they have read the introductory clause of
8 6103(h) permitting return or return infornwtito be disclosed into the “item test” of
§ 6103(h)(4)(B) to permit disclosure when return infation is directly relged to an issue in the
judicial proceeding. For example, the TenthcGit applied the “itentest” by asking whether
the treatment of an item reflected in returformation was related to an issue in the tax
administration proceedingSee Tavery32 F.3d at 1429-30. The courtliaveryfound that the
Government was permitted to disclose the tax return information of a criminal defendant’s wife
because her return information wdigectly related to the issue whether the criminal defendant
was indigent and entitled to have counsel appointeédat 1430. Similarly, the Court of Federal
Claims applied the “item test” to permit discoyafter observing that “the requested return

information would resolve this tax administration matteCdnfidential Informant 92-95-932X



v. U.S, 45 Fed. CI. 556, 559 (Fed. CIl. 2000). The caouartsoth cases analyzed whether return
information was directly related to @sue in the judial proceedings.

Non-judicial authorities alsbave broadly applied the “item test.” The IRS Chief
Counsel stated in an advisory opinion thatiinfation about “unrelateldut similarly situated
taxpayers” could be disclosed pursuant to the “itesti’ if it “directly relate[s] to proving an
issue in the specific caseqguestion.” Chief Counseldvisory, IRS CCA 201250020. The IRS
Chief Counsel further suggestttat “directly related” standd can be satisfied by items on
return information, not simply by items on a retugelf. “[E]ven though the documents in this
case are not items from a tax return, therehsrateturn information, such as the extrinsic
evidence in the documents, that may provide paggidence that satisfies the ‘item test’ if
directly related to the resolutiaf an issue in the proceedingld. The IRS Chief Counsel also
instructed in a published refer@nguide that disclosure of retunformation was authorized
“where the item on the third party'sturn or return informatiordirectly relates to the elements
for defending or proving the civil cause of action or crime at issue in the tax proceeding.”
(Disclosure & Privacy Law Reference GuidleS Chief Counsel, Proc. & Admin., (Rev. 10-
2012), Doc. 144-1 at PagelD 2733 (emphasis addeS)nilarly, a leading treatise states that
documents constituting third party return information can satisfy the “item test” if the documents
directly relate to an element to be proveiha case. 14 Mertens Law of Fed. Income Tax’'n
§ 50:87.

Finally, In re United Statesand the/ons Companiedecision upon which it relies, are
distinguishable in material respect because they are not putltsgeactions. Those decisions

do not address the applicationtbé “item test” exception when the return information of third

® The Court is aware that the Disclos& Privacy Guide advises its readersige the guide for reference only and
not to cite the guide as authority for a legal position. (Doc. 144-1 at 2628.) However, the Court finds the analysis in
the guide to be instructive.
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parties might directly relate to the issue ofetifer those third parties can be joined as class
members in a class action.

The Court concludes that theum information sought is dictly related to the issue of
class certification in this federal court procegd The names of the putative class member
organizations and their control dates— the ddigh the putative class member organizations
submitted their applications for tax exempt statuthe IRS—are directly related to the issue of
class certification. Plaintiffsegk the return information oféhputative class members to prove
to the Court that the Federal Rule of CivibBedure 23(a) and 23(b) requirements such as
typicality, commonality, and whether the IRS acta a grounds that applied generally to the
putative class are satisfied.

IV.  CONCLUSION

For the foregoing reasons, the Government’s Motion for a Protective Order (Doc. 141) is
DENIED and Plaintiffs’ Motion toDiscover (Doc. 142) iSRANTED. The Court orders the
Government to respond to requests for produdi@re3, and 64. The Court further orders the
Government to authenticate, rspond that it is unable tothenticate, the so-called “USA
Today” document referenced as Exhibit B in CM/ECF Doc. 142.

IT 1S SO ORDERED.

s/Susan J. Dlott
Judge Susan J. Dlott
United States District Court
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