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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

MARY ROGERS, : Case Nos. 1:18-cv-889
: 1:18-cv-825
1:08-cr-02
Plaintiff/Petitioner,

Judge Susan J. Dlott
V. : ORDER DENYING PETITIONER’S
: MOTION TO VACATE, MOTION TO
: SHOW CAUSE, AND MOTION FOR
PNC Bankgt al., : CONTEMPT, DENYING PLAINTIFF'S
: MOTION FOR TEMPORARY
: RESTRAINING ORDER AND
Defendants/Respondent. : PRELIMINARY INJUNCTION, AND
: GRANTING DEFENDANTS’ MOTION
TO DISMISS AND MOTION TO
QUASH
This matter is before the Court on Petitioner Mary Rogers’ Independent Action to Vacate
and Set Aside Judgment Due to a Material Bfisesentation by the Government (“Motion to
Vacate”) (Doc. 73 in Case 1:08-cr-02), Motiom @rder to Show Cause (Doc. 81 in Case 1:08-
cr-02), and Motion for a Findingf Contempt (Doc. 90 in Cade08-cr-02), Plaintiff Mary
Rogers’ Motion for Temporary Restraining Or@ed Preliminary Injunction (Doc. 8 in Case
1:18-cv-825), Defendant PNC Bank, NatioAakociation’s (“PNC”) Motion to Dismiss
Plaintiffs Complaint (Doc. 13 in Case 1:18-825), and Movant P8I's Motion to Quash
Subpoena (Doc. 1 in Case 1:18-cv-889). For the reasons set forth below, the CRQUENNill
Rogers’ Motion to Vacatd)ENY Rogers’ Motion for Order to Show CauS#NY Rogers’
Motion for a Finding of ContempDENY Rogers’ Motion for Tempary Restraining Order and
Preliminary InjunctionGRANT PNC’s Motion to Dismiss Plaintiffs Complaint, a@RANT

PNC’s Motion to Quash Subpoena.
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l. BACKGROUND
A. Facts
These related matters all originate from Rsgeriminal conviction in Case 1:08-cr-62.

From 1995 through 2006, Rogers served as the Butler County Atiditdner capacity as Butler
County Auditor, Rogers signed fraudulent docutaea assist co-conspirator Orlando Carter, the
majority owner of Dynus Corporation (“DCG)y committing bank fraud. On December 31,
20043 the same day that Rogers signed ona@fraudulent documents, a representative of
National City Bank telephoned Rogers. According to the facts Rogers admitted in her plea

agreement:

During that telephone call, the fdadant [Rogers] confirmed that
the representative of DC was as an authorized representative of
Butler County and that the defemdain her capacity as Butler
County Auditor, had the authority sign the “Resolution.” Rogers
knew she did not have such authority. Relying, in part, on the
defendant’s actions, NationaitZ advanced $4,000,000 to DC on
the condition that DC would retuthe funds to National City if DC
did not obtain the Opinion of Couglsconcerning the Leases. DC
did not obtain an Opinion o€ounsel from the Butler County
Attorney. However, DC did noteturn the advanced funds to
National City.

(Doc. 2 at PagelD 20.)
On February 4, 2008, Rogers appeared at a change of plea hearing. The Federal Bureau

of Investigation Special Agent Kevin Gormisgiterated the facts stated in Roger’s plea

1 Unless otherwise specified, the Document and PagelD numbers used in this Order are taken fism Roge
underlying criminal casd)nited Satesv. Mary C. Rogers, Case No. 1:08-cr-02.

2 Rogers admitted the underlying faittdher plea agreement. (Doc. 2.) eTGourt sealed the Information, Plea
Agreement, Statement of Facts, and Plea Heari@Q®8 to protect an ongoing investigatiofegDocs. 3, 5, 6,

and the Notation Order Granting 6.) Most of these documents were unsealed on February 25, 2008. (Doc. 16.) A
the investigation at issue ended more than 10 years ag@rdar that purports to hold any remaining document or
transcript under seal is hereby modified to permit disclosures relevant to Rogers’ motions in hemgnetariyial

case and in all subsequent civil actions.

3 The exact date of the telephone call aplease of funds is found in the Information to which Rogers ultimately

pled guilty. (Doc. 1 at PagelD 4.)



agreement, including those related to the $4,0008008@nce National City provided to DC that
was never returned. (Doc. 86 at PagelD 560-5B®Jers assured ti@ourt that she heard
“everything Agent Gormley just said.” (Doc. 86PagelD 565.) In an abundance of caution,
the Court reiterated that Rogers was accusexng other things, of providing documents and,
“As a result of all or some dhese documents, National C&pmmercial Corporation advanced
$4 million to DC . . . [and] DC did not retuthe advanced funds to National CityId.(at
PagelD 566.) The Court then engagaaijers in the following discussion:

[Court:] Is there anything the agent said which is in any fashion

incorrect?

(The defendant and [heognsel] confer privately.)

THE DEFENDANT: No.

THE COURT: Is there anything thasaid in summary of the agent

which is in any fashion incorrect?

THE DEFENDANT: No.

THE COURT: So, the Statementfedcts as read under oath by the

agent is correct?

THE DEFENDANT: Yes, itis.
(Id. at PagelD 567.) Rogers then proceeded ‘@aglguilty here today because [she is] in fact
guilty of the two offenses charged in the Informationd. &t PagelD 568.)

Rogers pled guilty to Conspiracy to ComiBank and Mail Fraud, in violation of 18
U.S.C. § 1349 and Filing a False Income Tax Retun violation of 26 U.S.C. 8 7206(1). The
Honorable Sandra S. Beckwith sentenced Rogersart, to a twenty-four-month period of
imprisonment, five years of supervised rekeal 8,005.04 in restitution to the Internal Revenue
Service, and $4,000,000 in restitution to NaticdD#&y Bank. (Doc. 42.) At her sentencing
hearing, Rogers and her attorrehallenged the amount owedth® Internal Revenue Service,
but made no such challenge to #meount owed to National City BankSeg Doc. 87 at PagelD
582.) After hearing her tearful apology, the Gagain asked, “But you admit that you did sign

a number of documents . . . that ultimately caused National Bank to loan money to Dynus



Corporation presumably on the credit of ButBaunty; correct?” To which, Rogers replied,
“Yes, Ma’am. Yes, Your Honor.”1¢. at PagelD 587.)

In the years since Rogers’ senting, several events havartspired. First, PNC Bank
acquired National City Bank. Saud, Orlando Carter wrote to tkdfice of the Comptroller of
the Currency (“OCC”) requesting that PNBank “validate a $4,000,000 debt with CBST
Acquisition, LLC,” a DC subsidiary. See Doc 73-1 at PagelD 402.) The OCC responded:

In correspondence sent to thidfice, you requested the bank

validate a $4,000,000 debt with CB8cquisition, LLC. The bank

provided a copy of note signed gu on December 31, 2003 in the

amount of $250,000.00. The bank stat@d is the only debt it has

on file. The loan was a commercial loan and the retention period for

this type of loan is 10 years.
(Id.) Third, relating to one dhe many civil cases CartendRogers have filed, Carter
apparently requested that the United Statesrigtgs Office for the Southern District of Ohio
provide “certified and authentiead bank documents provided BINC under penalty of perjury
to be true and correct showing such $4,000,000 debt.” (Doc. 73 at PagelD 396.) The United
States Attorney’s Office failed to provide such documertise Doc. 73-1 at PagelD 400-401.)

Relying on these events, Rogers conteghdsthe Court should vacate the criminal
sentence requiring her to pay $4,000,000 resiituitd PNC. According to Rogers, “New
evidence provided by the U.S. Attorney on Feby 2018, confirms that this Court relied
upon a material misrepresentation by tlv&nment during sentencing regarding the
origination and existence afcertified and authenticat&d,000,000 loan guarantee (“debt”)

between CBST Acquisition LLC, A Dynus Corpomatisubsidiary (“Dynus”) and National City

Bank nka PNC Bank (“PNC”).” (Doc. 73 at PagelD 392—-393.)



B. Procedural Posture

The Honorable Sandra S. Beckwith presidedr the criminal casunderlying the instant
motions. When Judge Beckwith took Senior &athe Clerk of Courteassigned this case to
the Honorable Michael R. Barrett. (Doc. 72.) &ihJudge Barrett recused himself, the Clerk of
Court reassigned the post-cortioa criminal matters—and, coaguently, the related civil
cases—to the undersigned. (Doc. 82.)

a. United Statesv. Rogers, Case Number 1:08-cr-02

Plaintiff, actingpro se, filed a Motion to Vacate (Doc. 73geking to vacate her criminal
conviction or modify the restitution imposed basm “new evidence.” Shattaches the letter
OCC sent to Orlando Carter atik United States AttorneyG@ffice’s Responses to Orlando
Carter's Second Set of Admissions and Interragegas the newly discovered evidence of
misrepresentation. The United States objecBdgers’ Motion to Vacate on the bases that
Rogers expressly waived her right to file sachaction, the action tsne-barred, and her action
lacks merit.

Rogers also filed a Motion to Show3& (Doc. 81) seeking “an order requiring the
government to appear in writing or person omefore April 12, 2019 and SHOW CAUSE as to
why Rogers’ request for Summary Judgment foredief requested should not be granted by
producing” bank records or@C documentation of the $4,000,0afvance from National City.
(Doc. 81 at PagelD 511 (emphasioriginal).) TheUnited States did not respond to Rogers’
Show Cause Motion.

While these motions were pending, Rodéesl a Motion for a Finding of Contempt

Against the U.S. Attorney for Failure to @ply (Doc. 90) for failing to produce subpoenaed



records of the $4,000,000 advance from 2004. Theetdstates did not respond to Rogers’
Motion for a Finding of Contempt.

b. Rogersv. National City Bank, nka PNC Financial Services Group, Case
Number 1:18-cv-825

Rogers, again acting o se, initiated this civil action agast PNC alleging that specific
PNC executives and others consgivgth the United States Depament of Justice, on or before
January 2008, to falsely claim that a $4,000,000 eeists. According to Rogers, these actions
caused and continue to cause her to suffenéi@and emotional harm and damage to her
reputation. Rogers filed a Motion for Tempgr&estraining Order and Preliminary Injunction
(Doc. 8). Inresponse, PNC filed a MotionDsmiss Plaintiff’'s Complaint (Doc. 13). In
moving to dismiss Rogers’ complaint, PNC contends that Rogers lacks standing because she was
not a party to the loan at issue, that her clamstime-barred, and that she fails to state a claim
upon which relief can be granted.
c. Rogersv. USA, Case Number 1:18-cv-889
This civil case began when Rogers filed melependent Action to Vacate and Set Aside
Judgment Due to a Material Misrepresentation by the Government in her criminal case.
Although the United States is the respondenihis action, Rogers subpoenaed various
documents or statements from PNl ats Senior Corporate Counseted Doc. 1-1 in Case
1:18-cv-889.) PNC filed a Mmn to Quash Subpoena (Doc.d) the basis that it seeks
information that would or could veal the existence of a SuspicidAtivity Report (“SAR”).
. LEGAL STANDARDS
A. Rogers’ Motion to Vacate Sentence
Rogers’pro se Motion to Vacate references CrimirRalile of Procedure 60. However,

Rule 60(b) applies to victims’ghts. Rogers admitted in hglea agreement and at her change



of plea hearing that she perpetchtee crime in this case. Sisenot the victim. In addition,

Rule 60(b)(5)(C) only permits a victim to reopeplea or sentence if “the accused has not
pleaded to the highest offense charged.” Roged guilty to both offenses charged against her.
Thus, Rule 60 does not apply.

The Court will construe Rogers’ Motion taaWate as a motion to vacate, set aside or
correct a federal sentence pursuant to 28QJ.$2255. An inmate seeking to set aside a
sentence pursuant to § 2255 must prove by pomeerance of the evidence one of the following
bases for relief: “(1) an error of constitutial magnitude; (2) a samtce imposed outside the
statutory limits; or (3) an error d&ct or law that was so funaeental as to render the entire
proceeding invalid.”Pough v. United Sates, 442 F.3d 959, 964 (6th Cir. 2006)airston v.

United Sates, 664 F. App’x 485, 489 (6th Cir. 2016).
B. PNC’s Motion to Dismiss

Federal Rule of Civil Procedure 12(b)(6) alba party to move to dismiss a complaint
for “failure to state a claim upon which relief daa granted.” Fed. R. Civ. P. 12(b)(6). To
withstand a motion to dismiss, a complaint mashply with Federal Rule of Civil Procedure
8(a), which requires “a short andapi statement of the claim showing that the pleader is entitled
to relief.” Ashcroft v. Igbal, 556 U.S. 662, 677—78 (2009) (quoting Rule 8(a)).

A complaint must include sufficient facts t@at a claim that is plausible on its face and
not speculative Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555, 570 (2007A claim has
facial plausibility when the plaintiff pleads faetl content that allows the court to draw the
reasonable inference that the defendwmhable for the misconduct allegedlgbal, 556 U.S. at
678. Mere “labels and conclusions [or] a formal@gcitation of the elements of a cause of

action” will not suffice. Twombly, 550 U.S. at 555A complaint must contain “either direct or



inferential allegations respectiad) material elements to sustea recovery under some viable
legal theory.” DiGeronimo Aggregates, LLC v. Zemla, 763 F.3d 506, 509 (6th Cir. 2014)
(citation omitted). However, it “does not nedetailed factual allegations” or “heightened fact
pleading of specifics."Twombly, 550 U.S. at 555, 570. A district court examining the
sufficiency of a complaint must accept well-pleadeis as true, but not legal conclusions or
legal conclusions couched factual allegationdgbal, 556 U.S. at 678—7®iGeronimo
Aggregates, 763 F.3d at 509.

[I. ANALYSIS

All of Rogers’ arguments iall of these cases are preatied on her contention that
because neither the OCC (after requesting it fRMIC) nor the United States Attorney’s Office
can provide appropriate docuntation of the $4,000,000 advance more than a decade after it
issued, the loan never existed. Rogers attemopcharacterize this lack of paperwork
availability years later as “new evidence” thfa debt never existed. Rogers’ contention lacks
merit for several reasons.

First, Rogers, accompanied by counsel on December 31, 2007, “freely and voluhtarily”
admitted in her plea agreement that her mrahactivity caused the $4,000,000 loan to be
advanced. Specifically, Rogers admitted, amathgr things, to the following statement of
facts:

From August 2004 to March 2006 Rogers conspired to commit bank
fraud and mail fraud. Rogers@ her co-conspirators falsely
represented to National City Bla a federally insured financial
institution that certain representas of DC were authorized to act
on behalf of Butler County and that DC had installed
telecommunications equipment in Butler County, Ohidational

City relied, in part, upon these false representations when it paid
DC $4,000,000.

4 Plea Agreement, Doc. 2 at PagelD 16.



More specifically, on August 9, 200%bRers signed, in her capacity
as Butler County Auditor, a Mual Confidentiality Agreement
between DC and Butler County. On September 15, 2004 Rogers
signed, in her capacity as Butl&County Auditor, a Master
Certificate of Incumbency certifyg that a co-conspirator was an
authorized representativeBiitler County. On December 31, 2004,
a representative of DC went tioee defendant’s home and obtained
the defendant’s signature, in le&pacity as Butler County Auditor,
on a document titled “Resolutidn.The “Resolution” named the
defendant and the representati of DC as “authorized
representatives” of Butler Countyé authorized them to execute,
on behalf of Butler County, certaifeases with national City
Commercial Corporation (“National City”) with an aggregate
principal amount not to eeed $5,292,643.37 (the “Leases”).
Additionally, the repremntative of DC obtained the defendant’s
signature, in her capacity as Butler County Auditor, on a document
titled “Certificate of Incumbety” dated December 28, 2004. This
document identified the defendamtdathe representative of DC as
“authorized represeniae” of Butler County.

On that same day, a representative of National City called the
defendant to check on the statusanfOpinion of Counsel from the
Butler County Attorney concerning the Leases. During that
telephone call, the defendant confed that the representative of
DC was as an authorized represgime of Butler County and that
the defendant, in her capacity Bsatler County Auditor, had the
authority to sign the “Resolution.Rogers knew she did not have
such authority. Relying, in part, on the defendant’s actions,
National City advanced $4,000,000 to DC on the condition that
DC would return the funds to National City if DC did not obtain

the Opinion of Counsel concerning the Leases. DC did not
obtain an Opinion of Counsel fiom the Butler County Attorney.
However, DC did not return the advanced funds to National
City.

(Doc. 2 at PagelD 19-20 (emphasis added).)old®s desired to force the Government to prove
this debt’s existence, she had dbt®mpower to do so before she entered into her plea agreement.
However, after consulting with counsel, she elgt¢teenter into a plea agreement (and reap the
accompanying rewards) rather than malke@overnment prove its case against her.

Second, as part of her change of plea on February 4, 2008—again accompanied by

counsel—Rogers admitted under penalty of perjnag she was, in fact, guilty of both counts



charged in the Information. Paragraph 28hefInformation to which Rogers pled guilty
provides, “On December 31, 2004 NationityCeleased $4,000,000 of the proposed
$5,292,643.37 to DC on condition that DC provide dlai City with anOpinion of Counsel
from the Butler County Attornegertifying the efficacy of the Eged contract between DC and
Butler County.” (Doc. 1 at PagelD 5.) Iddition, at the plea hearing, the Court summarized
Agent Gormley’s statement of the allegations, statingart, “As a result of all or some of these
documents, National City Commercial Corporatémtvanced $4 million to DC . . . [and] DC did
not return the advanced funds to NationayCit(Doc. 86 at Pagel366.) Rogers again
admitted that those allegations were true. Rogers had every opportunity to challenge the
Government to produce proof of these allegatlmefere she changed her plea to guilty, but she
chose not to do so.

Third, at her sentencing on July 26, 201lgaia accompanied by counsel—the Court
listened to Rogers’ tearful apology for her crimibahavior before asking, “But you admit that
you did sign a number of documents . . . that ultimately caused National Bank to loan money to
Dynus Corporation presumaliy the credit of Butler Countgprrect?” To which, Rogers
replied, “Yes, Ma’am. Yes, Your Honor.” (Do87 at PagelD 587.) Thus, Rogers admitted as
late as 2011 that the debt in gtien existed and that her fral€lnt activities helped create the
debt.

Fourth, co-conspirator Orlando Carter eledtedhallenge the Government’s evidence
rather than plead guilty. At Carter’s trialetovernment offered Exhibit 3.6 into evidence.
Government Exhibit 3.6—as t#ged by James Smith, General Neger of DC subsidiary CBS
Technologies—is the guaranty Smith signed, dated December 31, 2004, by which National City

agreed to provide the $4,000,000 wire transferia(Transcript in Cae No. 1:08-cr-51, Doc.
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81 at PagelD 585-587.) Others involved also confirmed the $4,000,000 advance. (Doc. 132 in
Case No. 1:08-cr-51 at PageM762—-2764; Doc. 79 in Case No. 1:08-cr-51 at PagelD 481-483.)
Indeed, Carter himself admitted that Nationdal@ltimately deposited a total of $6,500,000 into
his accounts. (Doc. 134 in Case No. 1:08-cr-RaagelD 2952.) The jury heard this evidence
and convicted Carter on all oféli1 counts charged. (Doc. 75.)

Fifth, if—in 2017, 2018, or 2019—neither PNC (as successor to National City) nor the
United States Attorney’s Office producgscumentation of the $4,000,000 advance in 2004, it
does not prove that the debt never existede @dperwork could have been lost when PNC
acquired National City or destroyed in the regulaurse of business. The OCC letter on which
Rogers relies specifically states, “The loan was a commercial loan and the retention period for
this type of loan is 10 yeats(Doc. 73-1 at PagelD 402.)

Sixth, as part of her plea agreement, Rogetised her right to challenge the sentence
imposed. Specifically, the agreement provides, “déendant further ages not to contest the
sentence in any post conviction [sic] proceedinguding but not limited to a proceeding under
28 U.S.C. § 2255.” (Doc. 2 at PagelD 12.) Tawe is well settled that, “Any right, even a
constitutional right, may be surrendered in @aphgreement if that waiver was made knowingly
and voluntarily.” United Statesv. Amos, 604 F. App’x 418, 421 (6th Cir. 2015) (quotibgited
Satesv. Ashe, 47 F.3d 770, 775-776 (6th Cir. 1995)). As noted above, Rogers’ waiver was
made knowingly and voluntarily and with the advideounsel. Thus, she waived her right to

contest her sentencethts late daté.

5 The United States correctly notes that Rogers’ petitiaisis time-barred pursuant to 28 U.S.C. § 2255(f).
However, the Court need not address the tireshirissue as the petition fails on its merfRsugh, 442 F.3d at 964—
965.

11



Finally, Rogers’ co-conspirator, Orlando Cayfareviously attemptea second attack on
his sentence based on the same January 2CGC/I€ter and argument. The Court denied
Carter’s petition. The Sixth Circuit affirmed the refusal to allow a second or successive motion
to vacate on that basis, stagj “[T]he failure of a successor bank to produce records in response
to requests about matters more than ten yedheipast, viewed in light of the trial evidence
demonstrating the existence of the guarantinssfficient ‘to establis by clear and convincing
evidence that no reasonable factfinder woulkkefaund [Carter] guilty of the offenselhre:
Orlando Carter, Case No. 18-3080 (6th Cir. April 26, 2018) (copy attached to Doc. 76 at PagelD
437-439).

For all of these reasonsegtin, Rogers’ contention théte $4,000,000 debt never existed
lacks merit. As a result, her legal effortséd on this meritlessontention must fail.

V. CONCLUSION

For the reasons set forth above, the Court hedBdYIES Rogers’ Motion to Vacate
(Doc. 73 in Case 1:08-cr-OENIES Rogers’ Motion for Order to Show Cause (Doc. 81 in
Case 1:08-cr-02DENIES Rogers’ Motion for a Finding of Contempt (Doc. 90 in Case 1:08-cr-
02), DENIES Rogers’ Motion for Temporary Restraining Order and Preliminary Injunction
(Doc. 8 in Case 1:18-cv-82583RANTS PNC'’s Motion to Dismiss Plaintiff's Complaint (Doc.
13 in Case 1:18-cv-825), aBRANTS PNC’s Motion to Quash Subpoena (Doc. 1 in Case
1:18-cv-889). These cases will be closed, ardahmatters will be terminated from the Court’s
docket.

IT 1S SO ORDERED.

Dated: April 23, 2019 S/Susan J. Dlott
Judge Susan J. Dlott
United States District Court

12



